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DECEMBER  TERM,  1841. 


THE  STATE  on  (be  relation  of  EDWARD  STANLY,  Solicitor  for 

the  Slate,  m.  JOSEPH  McGOWEN. 

A  deviee  of  funds  <*  for  the  estahlishmentof  a  free  school  or  schools,  for  December 

the  benefit  of  the  poor  of  a  coonty,"  is  a  valid  devise,  and   is  not     1841. 

SHch  a  perpetuity  as  is  prohibited  by  the  Constitution  of  this  Slate  or  — -— 

by  the  common  Faw. 
In  the  ease  of  an  Express,  direct  trflst^  confessedly  open  and  onexeciiled« 

no  length  of  time  will  dperate  as  a  bar  to  a  demand  by  the  ee»tm  ^u$ 

tnut  against  the  trustee. 
The  case)  of  Griffin  r  Graham^  1  Hawks  96;  Jb//«  v  Tnrramt^  9  Hawkl 

490,  4  Hawks  412;  and  Tale  y  Greenlee^  d  Hawks  466,  cited  and  ap-    ' 
proved. 

This  was  an  appeal  from  an  interlocutory  depriee  of  his 
Honor  Judge  Bailey  at  Spring  Term,  1841,  of  Duplin 
Courtof  Equity,  overruling  a  demurrer  filed  by  the  defen* 
tlant 
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December     The  case  commenced  to  1836,  by  an  information  filed  in 

*    the  Court  of  Equity  of  Duplin  County,  in  the  name  of  the 

State     State  by  Edward  Stanly,  Solicitor  in  the  second  judicial 

««  ^       district.      This  information  allegfed  in  substance  as  follows: 
That  theretofore  Alexander  Dickson,  late  of  the  County  of 
Duplin,  deceased,  being  possessed  of  a  very  considerable  real 
and  personal  estate,  consisting  of  various  descriptions,  did 
on  or  about  the  19th  day  of  June,  in  the  year  1813,  duly 
make  and  publish  his  last  will  and  testament  in  writing  of 
the  date  beforementioned,  and  therein  and  thereby,  among 
other  things,  did  devise  and  bequeath  in  manner  and  form 
following:  that  is  to  say,   ^^ Imprimis,  my  will  is,  and  so  I 
direct,  that  all  my  just  debts  and  iuneral  expenses  be  first 
paid  out  of  my  estate  by  my  executor  hereinafter  named. 
It  is  my  will  and  desire  that  all  ray  lands  be  sold  at  public 
auction  by  my  executors  for  the  highest  price  that  may  be 
got,  in  the  following  manner,  that  is  to  say,  the  manor  plan- 
tation, fS^^c.  (here  the  testator  enumerates  his  different  tracts 
of  land  and  describes  the  manner  in  which  they  are  to  be 
sold).    Item.    I  leave  and  bequeath  to  my  nephew  John 
Dickson,  son  of  my  brother  Robert  Dickson  of  Cumberland 
County,  Blocker,  Terry,  my  young  negro  wench  named 
Amey  and  her  increase  to  him  and  his  heirs  forever.    Item. 
I  leave  and  bequeath  to  my  nephew  Joseph  McGowen,  my 
negro  woman  named  Nancy  ^and  her  increase  to  him  and 
his  heirs  forever.  Item.  I  leave  and  bequeath  to  ray  nephew 
Jones  Dickson,  five  hundred  dollars,  to  be  paid  in  notes,  if 
90  much  in  possession  at  the  time  of  my  death;  if  not,  to  be 
raised  out  of  the  sales  of  ray  estate  and  paid  to  him  by  my 
executors.    The  residue  of  my  negroes  is  to  be  sold  in  the 
following  manner,  that  is  to  say,  old  Lucy  and  her  daugh- 
ter Lucy,  and  her  son  Frank  and  her  increase  hereafter  to 
be  sold  in  one  lot  and  not  separated,  also  Kit,  and  her  three 
youngest  children  that  she  raay  have  at  the  time  of  my  de- 
cease to  be  sold  in  one  lot  and  not  separated.      Old  Taris- 
raanis  to  be  well  treated  by  my  executors  and  not  let  him 
want  for  any  thing.    The  negroes  not  herein  named  are  to 
be  sold  separate  to  the  highest  bidder.     The  remaining  part 
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of  my  estate  consisting  of  horses,  cattle,  hogs  and  sheep,  Deeembet 
honsehold  and  kitchen  (nruiture,  and  plantation  tools  of  eve-  __J1^ 
ry  description  and  all  kinds  of  crops  and  produce  are  to  be  si»te 
sold  in  the  same  way  as  my  other  property.  The  money  ^  ^ 
arising  from  the  said  sales  is  to  be  collected  by  my  executors 
when  due,  as  soon  as  may  be.  Should  there  be  any  moneyi 
bonds,  notes  or  accounts  on  hand  at  the  time  of  my  decease, 
my  executors  are  to  account  for  them ;  and  after  paying 
out  all  expenditures  that  may  have  accrued  heretotore,  or 
may  hereafter  accrue,  the  nett  proceeds  are  then  to  be  kept 
and  put  by  my  executors  to  the  use  of  a  free  school  or 
schools  for  the  benefit  of  the  poor  of  Duplin  County."  The 
information  then  proceeded  to  state  that  the  said  testator  did 
nominate  snd  appoint  John  Dickson  of  Cumberland  County, 
and  Joseph  McGowen  of  Duplin,  executors  of  his  said  will, 
as  by  the  said  will  or  the  probate  thereof,  whereunto  the 
said  solicitor  for  greater  certainty  referred,  and  prayed  might 
be  taken  as  part  of  this  information,  reference  being  had 
thereto  would  more  fully  appear.  The  information  further 
set  forth,  that  afterwards  the  said  Alexander  Dickson  depart- 
ed this  life  without  altering  or  revoking  bis  said  will. 
Whereupon,  at  July  Term,  1814,  of  the  Court  of  Pleas  and 
Quarter  Sessions  of  the  County  of  Duplin,  the  aforesaid 
will  was  duly  admitted  to  probate,  and  at  the  same  time  the 
said  John  Dickson  and  Joseph  McGowen  qualified  as  exec- 
utors thereto  and  took  upon  themselves  the  execution  there- 
of, and  by  virtue  thereof,  possessed  themselves  of  the  real 
and  personal  estate  of  the  said  Alexander  Dickson,  to  a  very 
considerable  amount  and  much  more  than  suflGicieut  to  satis^ 
fy  all  the  just  debts  and  funeral  and  testamentary  expenses. 
The  information  further  shewed  that  afterwards  John  Dick- 
son, one  of  the  executors  who  qualified  to  the  said  will,  died; 
and  that  thereupon  the  said  Joseph  McGowen,  became  sole 
executor  of  the  said  Alexander  Dickson,  and  that  the  said 
Joseph  McGowen,  received  or  ought  to  have  received  into 
his  possession  the  whole  of  the  real  and  personal  estate,  of 
which  the  said  Alexander  Dickson  died  seized  or  possessed 
or  entitled  to,  and  of  the  money  or  other  funds,  the  proceeds 
of  the  sales  of  all  or  any  part  of  the  aforesaid  real  and  per^ 
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December  fional  estate  of  the  aforesaid  Alexander  Dickson,  and  which 

said  sales  were  made  or  04ight  to  have  been  made  by  the 

Suie    said  Joseph  McGowen  and  John   Dickson,  or  one  of  them- 

-.  J  And  the  information  fnrther  set  forth,  that  at  Jannary  Term, 
ofDuplin  County  Court,  1817,  Daniel  Glisson,  Edward  Pear- 
sail,  A.  Mclntire  and  John  Hunter,  having  been  appointed  to 
settle  the  accounts  of  the  executors  of  Alexander  Dickson, 
did  report,  that  there  was  a  balance  remaining  in  the  hands 
of  the  executors  often  thousand  eight  hundred  and  twenty 
one  dollars  forty  nine  cents,  and  the  further  sum  of  eighteen 
hundred  dollars,  being  the  amount  of  eighteen  shares  of  the 
capital  stock  of  the  State  Bank  of  North  Carolina.  And  the 
information  charged  that  the  said  executors  joined  and  con- 
curred in  the  report  aforesaid,  and,  that  since  that  time,  the 
defendant  had  failed  to  make  to  the  County  Court  aforesaid 
any  return  or  report  whatever,  and  had  failed  to  deliver  in 
writing  to  the  Clerk  of  the  said  Court,  a  full  and  particular 
account  of  the  property  confided  as  aforesaid  to  his  manage- 
ment by  the  testator,  Alexander  Dickson,  and  of  the  execu- 
tion of  the  trusts  in  the  aforesaid  will  contained.  And  the  in« 
formation  further  stated,  that  the  said  solicitor  had  reason  to 
to  believe  that  the  property  aforesaid  had  been  mismanaged 
through  negligence  or  fraud,  and  that  there  was  reason  to 
apprehend  that  the  said  Joseph  McGowen  would  convey 
the  property  or  funds  beyond  the  limits  of  the  Stite  of  North 
Carolina,  by  which  means  the  intention  of  the  testator  would 
be  defeated  and  the  cestuis  que  trusts  would  be  deprived  of 
the  benefit  of  their  legacy  under  the  will  aforesaid.  And 
the  information  then  prayed  that  the  said  Joseph  McGowen 
might  upon  oath  answer  the  aforesaid  allegations,  and  might 
set  forth  a  particular  description  and  account  of  all  the  prop^ 
erty  of  his  testator,  which  had  come  or  might  have  come  to 
his  hands,  and  of  the  proceeds  of  such  part  thereof  as  had 
been  sold;  and  that  he  might  be  compelled  to  apply  the  same 
to  the  uses  and  pdrposes  set  forth  and  specified  in  the  will 
aforesaid;  and  that  he  might  be  decreed  to  give  security  for 
the  immediate  and  due  performance  of  the  trusts  mentioned 
in  the  said  will,  and  for  the  safety  and  forthcoming  of  the 
•state,  real  and  personal,  found  to  be  in  his  bauds  or  which 
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ought  to  have  been  in  his  hands;  or  in  case  he  fail  to  do  the  December 

same,  that  he  might  be  decreed  to  pay  and  deliver  over  the \_ 

same  to  such  person  as  this  Honorable  Court  should  appoint     biata 
to  receive  the  same;  and  that  the  defendant  mi?ht  be  held  to ..  ^ 
bail  to  answer  such  judgment  as  might  be  recovered  ngainet 
him  upon  the  hearing  of  the  information;  and  that  such  oth- 
er and  further  relief  might  be  granted  as  the  nature  of  the 
case  might  require,  and  as  to  the  Court  should  seem  meet. 

This  information  was  sworn  to  by  the  Solicitor,  and  the 
defendant  was  held  to  bail,  by  order  of  the  Court,  in  the  sum 
of  twenty  thousand  dollars. 

0 

To  this  information  the  defendant,  by  his  counsel,  filed 
the  following  demurrer,  to  wit : 

The  demurrer  of  Joseph  McGowen,  defendant,  to  the  bill 
of  complaint  of  the  State  of  North  Carolina,  by  and  through 
Edward  Stanly,  Solicitor  of  the  second  Judicial  District, 
complainant.  This  defendant,  by  protestation,  not  confess- 
ing or  acknowledging  all  or  any  of  the  matters  and  things  in 
the  said  bill  of  complaint  contained  to  be  true  in  such  man- 
ner and  form  as  the  same  are  therein  and  thereby  set  forth 
and  alleged,  doth  demur  in  law  to  the  said  bill;  and  for  cause 
of  demurrer  showeth  that  the  said  complainant  has  not,  in 
and  by  his  said  bill,  shown  any  right  or  title  to  the  discovery 
or  account  thereby  sought,  nor  any  right,  title,  or  interest,  in 
the  real  or  personal  estate  of  the  late  Alexander  Dickson,  de- 
ceased, of  Duplin  County,  bequeathed  or  devised  by  his  last 
will  and  testament,  as  set  forth  in  the  said  bill  of  complaint, 
and  hath  no  right  to  call  this  defendant,  as  executor  of  the 
said  last  will  and  testament  to  account  in  this  Court.  And 
for  further  cause  of  demurrer,  this  defendant  saith,  the  legacy 
or  trust  declared  in  the  said  last  will  and  testament,  set  forth 
in  said  bill,  in  behalf  and  for  the  use  of  a  free  school  or 
schools,  for  the  benefit  of  the  poor  of  Duplin  County,  is  void 
for  uncertainty  and  iudefiniteness,  as  to  who  are  the  person 
or  persons  entitled  to  enjoy  the  same,  or  for  the  want  of  a 
known  and  competent  devisee  to  take  the  same.  And  for 
further  cause  of  demurrer  the  defendant  saith,  that  the  said 
iegaey  or  trust  is  void,  because  it  is  a  perpetuity.  And '  for 
further  cause  of  demurrer  the  defendant  saith,  that  the  said 
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December  or  specific  objects  of  charity  pointed  out,  a  Court  of  Equity 
'     in  this  State  might,  as  a  matter  of  trust,  take  cognizance  of 
State     it  in  virtue  of  the  ordinary  jurisdiction  of  that  Court.    But 
^       were  it  not  so,  net  doubt  caii  now  be  entertained,  since  ex- 
press jurisdiction  over  such  subjects  has  been  conferred  on 
the  Court,  «nd  the  mode  of  exercising  that  jurisdiction  has 
been  directed  by  the  Acts  of  1831,  c.  24,  s.  6.  and  1832,  c. 
14,  s.  2,  3,  4.    (Rev.  Stat.  c.  18.) 

It  seems  to  us  also  very  clear,  upon  an  examination  of  the 
will,  that  the  testator  has  devoted  to  this  public  charity,  not 
merely  what  might  remain  of  the  money,  bonds,  notes,  and 
accounts  that  should  be  on  hand  at  the  time  of  his  death,  but 
the  net  proceeds  of  all  his  estate.  The  will  commences  with 
the  injunction  that  his  debts  and  funeral  expenses  shall  be 
satisfied  out  of  his  estate  by  his  executors.  It  proceeds  to 
give  particular  directions  for  the  sale  of  his  various  tracts  of 
Iftnd,  which  he  carefully  enumerates  and  d&^cribes.  It  then 
makes  a  specific  bequest  of  a  negro  to  each  of  his  oephewSi 
Robert  Dickson  and  James  McGowen.  The  testator  then 
grves  a  legacy  of  $500  to  his  nephew,  James  Dickson,  to  be 
paid  in  notes,  if  so  much  in  possession  at  the  time  of  his  death, 
and  if  not,  then  to  be  raised  out  of  the  sales  of  his  estate  ; 
and  afterwards  proceeds  to  give  special  directions  as  to  the 
sale  of  the  residue  ot  his  negroes,  and  of  the  remaining  part 
of  his  estate,  consisting  of  "  horses,  cattle,  hogs,  nnd  sheep, 
household  and  kitchen  furniture  of  every  description,  and  all 
kinds  of  crop  and  produce."  He  orders  that  his  executors 
shall  collect  the  money  arisingr  from  the  sales  as  soon  as  may 
be,  and  that,  *'  should  there  be  any  money,  bonds,  notes,  or 
accounts  on  hand  at  the  time  of  his  decease,"  the  executors 
shall  account  for  them,  and  concludes  the  dispositions  of  his 
will  thus:  "And  after  paying  out  all  expenditures  that  may 
have  accrued  heretofore,  or  may  hereafter  accrue,  the  net 
proceeds  are  then  to  be  kept  and  put  by  my  executors  to  the 
use  of  a  free  school  or  schools,  for  the  benefit  of  the  poor  of 
Duplin  County."  The  construction  set  up  on  the  part  ot 
th^  defendant  is  too  absurd  to  receive  our  sanction.  It  sup- 
poses, in  the  first  place,  that  the  testator  has  ordered  the  great 
bulk  of  his  property  to  be  sold,  and  made  no  disposition  of 
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the  proceeds.    In  the  second  place,  that  he  has  directed  a  December 

free  school  or  schools  to  be  established  out  of  a  fund,  in  re- '_^ 

gard  to  which  he  doubted  whether  any  such  would  exist  at  state 
his  death,  and  which,  at  all  events,  he  supposed  would  be  j^  J^ 
inadequate  to  pay  the  legacy  of  $500  specifically  charged 
upon  it.  No  one,  we  think,  can  reasonably  doubt,  but  that  by 
the  terms  "  net  proceeds,"  he  meant  the  net  proceeds  of  the 
subject  matter  of  his  will,  all  the  property  embraced  therein ; 
that  is  to  say,  all  that  should  remain  thereof,  after  satisfying 
his  debts,  the  previous  legacies  and  the  expense  of  execut- 
ing the  will. 

The  remaining  ground  of  demurrer  is  equally  unfounded. 
The  trust  admitted  by  the  demurrer  is  an  express,  direct 
trusty  confessedly  open  and  unexecuted.  No  length  of  time 
operates  as  a  bar  to  a  demand  by  the  cestui  que  trust  against 
the  trustee,  founded  on  sueh  a  trust,  and,  therefore,  no  length 
oi  time  can  be  pleaded  or  made  the  ground  of  demurrer  to 
such  a  demand.  Falls  v  Torrcmce,  2  Hawks,  490.  4  Ha\^ks 
412.     Tate  v  Greenlee^  2  Hawks,  486. 

This  opinion  must  be  certified  to  the  Court  below,  with 
directions  to  proceed  with  the  cause.  And  there  should  be 
a  judgment  here  against  the  appellant  and  his  sureties  for 
the  costs  of  this  Court. 

Per  Curiam,  Ordered  and  decreed  accordingly. 


B 
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ALEXANDER  LITVLE  tt.  SOLOMON  MARSH. 

If  a  bond,  note  or  bill  be  given  to  the  wife  or  to  the  hasband  and  wife, 
December     ^°'^°S^  coTertmre,  the  legal  title  Testa  in  the  hasband,  on  bia  aaaent, 
1841 .         ^'^^  ^®  ^^y  ^^^  alone  or  elect  to  join  his  wife. 

-  80  if  a  slave  be  conveyed  to  a  wife  daring  coverture,  the  legal  title  vests 
in  the  hnaband,  if  he  assents  to  the  conveyance,  and  possession  of 
the  slave  for  a  length  of  time  is  evidence  of  such  assent. 
.Where  an  iojonetion  has  been  granted,  and  the  defendant  puts  in  an  an* 
awer  which  i»  appaiently  defioient  in  frankness,  candor  or  precision r 
or  is  illnsorji.  the  injunction  will  be  continued  till  the  hearing. 

This  was  an  appeal  from  an  interlocutory  decree  of  the 
Court  of  Equity  of  Anson  county,  his  honor  Judge  Pear- 
son presiding.  The  complainant,  Alexander  Little,  filed 
his  bill  against  Solomon  Marsh,  at  the  Spring  Term,  1841, 
ojT  Anson  Court  of  Equity.  In  this  bill  the  complainant 
alleged  that  at  March  Term,.  1838,  of  Anson  Superior 
Court  of  Law,  a  number  of  judgments  were  obtained  against 
one  William  Ashcraft,  of  the  county  of  Anson,  at  the  seve- 
ral suits  of  Richard  Kingsland  &,  Co.  and  others  (particu- 
larly mentioning  them,)  amounting  to  upwards  of  eight  thou- 
sand dollars;  that  executions  issued  on  the  said  judgments 
returnable  to  September  Term,  1838,  of  the  said  Superior 
Court;  and  that  the  sheriff  of  Anson  county  levied  the  said 
executions  on  the  following  negro  slaves,  as  the  property  of 
the  said  James  Ashcraft,  viz.  Clarissa  and  her  five  children, 
Sanford,  Matilda,  Geoi^e,  Ann  and  Harriet;  and  that  the 
said  sheriff  did,  on  the  12th  day  of  September,  1838,  sell 
said  negroes  at  the  court  house  door  in  the  town  of  Wades- 
borough,  to  satisfy  said  several  judgments;  and  that  the 
complainant  became  the  last  and  highest  bidder  for  the  sum 
of  one  thousand  four  hundred  and  fifty-five  dollars. 
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The  complaiDant  further  charged  that  the  defendant  in  December 
the  said  exeoutions,  viz.  the  said  James  Ashcraft,  married 
the  daughter  of  the  defendant,  Solomon  Marsh,  several  years  Little 
ago;  and  that  upon  the  marriage  of  the  said  James  Ashcraft  ^  ^  . 
with  the  daughter  of  this  defendant,  or  in  a  short  time  there- 
after, the  defendant  gave  the  said  woman  Clarissa,  who  was 
at  the  time  a  .small  girl,  and  who  is  the  mother  of  the  said 
Sanford,  Matilda,  George,  Ann  and  Harriet,  that  were  sold 
by  the  sheriff  as  aforesaid,  to  the  said  James  Ashcraft  or  his 
wifcj  and  executed  and  delivered  a  deed  of  gift  or  bill  of  sale, 
or  some  other  instrument  of  writing,  whereby  the  defendant, 
Solomon  Marsh,  conveyed  all  his  interest  and  title  in  said 
negro  girl  Clarissa  imto  the  said  James  Ashhcrafl  or  his  wife; 
and  that  said  negro  girl  Clarissa  remained  in  the  possession 
of  the  said  James  Ashcraft  for  fifteen  or  twenty  years,  dur* 
ing  which  time  she  had  the  five  children  before  mentioned; 
and  that  the  said  James  Ashcraft  continued  in  the  possession 
of  the  said  negro  slaves,  exercising  all  acts  of  ownership  over 
them,  paying  taxes  for  them  and  receiving  credit  in  part  on 
account  of  his  interest  and  property  in  said  slaves,  until  the 
said  James  Ashcraft  became  embarrassed  in  his  circumstances, 
and  until  a  short  time  before  the  levy  and  sale  were  made  by 
the  Sheriff  as  aforesaid,  when  the  said  James  Ashcraft  and  the 
defendant,  combining  and  confederating  together  how  to  in- 
jure and  defraud  the  creditors  of  the  said  lames  Ashcraft, 
came  to  an  understanding  and  agreement  of  some  kind, 
whereby  the  said  James  Ashcraft  surrendered  up  the  posses- 
sion of  the  said  negroes  to  the  defendant  Solomon  Marsh 
and  at  the  same  time  surrendered  up  and  delivered  over  to 
the  said  Solomon  Marsh  the  deed  of  gift  or  bill  of  sale  for 
the  said  Clarissa,  the  mother  of  the  said  children,  which  bill 
of  sale  or  deed  of  gift  the  complainant  charged  had  never 
been  recorded. 

The  complainant  further  set  forth,  that  the  said  James 
Ashcraft  resided  in  the  immediate  neighborhood  of  the  defen- 
dant ever  since  the  marriage  of  the  said  Jaibes  with  his 
daughter,  and  that  it  was  generally  understood  and  believed 
in  the  neighborhood  that  the  said  slave  Clarissa  and  her  said 
children  were  the  property  of  the  said  James  Ashcraft;  and  . 
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Becember  thai  the  said  Solomon  Marsh  never  pretended  to  claim  the 

'__  said  negro  slaves  from  the  time  he  gave  them  to  the  said 

Little  Ashcraft  until  about  the  time  the  said  executions  were  levied 
T^  by  the  Sheriff  as  aforesaid  on  said  slaves;  and  that,  so  far 
from  claiming  the  said  slaves  as  his,  the  defendant's  own 
property,  the  complainant  was  informed  and  believed,  that 
the  defendant  did,  on  some  occasion,  when  enquiry  was 
made  of  him  as  to  the  title  to  said  slaves,  say,  that  he  expec. 
ted  the  title  to  them  was  in  one  Joseph  White,  inasmuch  as 
^aid  White  was  security  for  the  said  Ashcraft,  and  he  expected 
that  the  said  Wliite  had  taken  a  deed  of  trust  for  said  negroes 
to  save  him  harmless,  or  words  to  that  effect. 

The  complainant  further  charged,  that  after  the  levy 
made  by  the  Sherifi^  and  before  the  day  of  sale,  the  com- 
plainant, upon  learning  that  the  defendant  pretended  to 
d aim  the  said  slaves,  proposed  to  the  defendant  that  if  he^ 
the  defendant,  would  shew  to  the  complainant  the  deed  of 
gift  or  bill  of  sale,  which  the  defendant  had  executed  to 
the  said  James  Ashcraft  or  his  wife,  for  said  slaves,  then,  in 
case  the  writing  did  not  convey  the  title  to  the  said  Ashcraft 
or  any  title  liable  to  execution  for  debts  of  said  Ashcraft,  the 
complainant  would  release  the  levy  so  far  as  he  was  con- 
cerned in  the  executions  against  said  Ashcraft;  but  that  the 
defendant  refused  to  do  so  or  to  give  the  complainant  any  sat- 
isfaction in  any  manner  as  to  the  same. 

The  complainant  further  set  forth,  that  he,  together  with 
Robert  Strange  and  Thomas  S.  Ashe,  Esquires,  were  coun- 
sel and  attorneys  for  the  plaintiffs  in  the  executions  against 
Ashcraft,  and  that  they  jointly  gave  the  Sheriff  a  bond  of  in- 
demnity to  sell  the  said  slaves,  and  that  the  Sheriff  did  sell 
the  said  slaves,  and  that  the  complainant  became  the  pur- 
chnser  for  the  sum  of  $1455,  and  took  and  now  has  the  said 
slaves  in  his  possession.  The  complainant  further  set  forth 
that  the  defendant  was  present  at  the  sale,  and  forbid  the 
same;  but  the  complainant  was  informed,  and  was  informed 
so  on  the  day  of  sale,  that  the  defendant  had  procured  one 
Jesse  Llewellen,  a  man  of  property,  and  a  friend  and  neigh- 
bor of  the  defendant,  (who  is  now  dead)  to  bid  off  the  said 
slaV^  for  him,  the  said  Solomon  Marsh,  and  that  in  conse- 
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qaence  thereof  the  said  Llewellen  did  bid  several  times  for  December 

the  said  negroes  or  some  of  them.    The  complainant  further ]^_ 

set  forth  that  the  said  Solomon  had  since  sued  the  complain-  Little. 
ant  at  law  in  an  action  of  Tresspass  vi  et  armis^  claiming  said  w  ^^^ 
slaves  as  his  own  and  seeking  to  recover  damages  of  the  com- 
plainant for  wrongfully  selling  the  same.  The  complainant 
filrther  charged,  that  although  the  defendant  Solomon  Marsh 
did  actually  make,  sign  seal  and  deliver  a  deed  of  gift  or  bill 
of  sale  for  said  girl  Clarissa  to  the  said  James  Asbcraft  or  to 
bis  wife,  yet  that  the  said  deed  of  gift  or  bill  of  sale  never 
was  recorded  as  required  by  law,  and  that  the  complainant 
was  unable  to  avail  himself  of  the  benefit  of  his  defence  in  a 
Court  of  Law  for  want  of  the  said  recording  of  the  said  deed 
of  gift  or  bill  of  sale.  The  complainant,  then,  after  asking 
that  the  defendant  might  be  required  to  answer  on  oath  par- 
ticularly and  specifically  all  the  matters  charged  in  this  bill, 
prayed  that  the  said  defendant  might  be  compelled  by  a  de- 
cree of  the  Court  to  have  the  deed  of  conveyance  made  by  the 
defendant  to  the  said  Ashcraft  surrendered  up  to  be  recorded, 
or  that  he  might  be  compelled  to  convey  all  his  title  and  inter- 
est in  said  negro  slaves  to  the  complainant,  and  that  he 
should  be  perpetually  enjoined  from  his  action  at  law 
against  the  complainant;  and  that  the  complainant  shouid 
receive  such  other  and  further  relief  as  to  the  Court  should 
seem  meet. 

'  This  bill  of  complaint  was  sworn  to  in  due  form.  At  the 
same  term  the  defendant  put  in  his  answer.  In  this  answer 
he  admitted  that  he  had  understood  there  were  several  judg- 
ments obtained  against  James  Ashcraft  about  the  time  char- 
ged in  the  bill — but  the  amount  thereuf,  or  by  whom,  the 
defendant  did  not  know,  nor  did  he  recollect  at  what  particu- 
lar term  of  Anson  Court;  and  he  supposed,  but  did  not  know, 
that  executions  issued  on  the  said  judgments.  He  also  ad« 
mitted  that  James  Ashcraft,  several  years  ago,  married  his 
daughter  Eunice,  and  resides  within  a  few  miles  of  the  de- 
fendant, in  Anson.  The  defendant,  for  further  answer,  stat- 
ed, that  after  the  said  James  Ashcraft  was  married,  and,  he 
thought,  after  he  had  two  children,  and  his  wife  was  in  much 
needofa  nurse,  the  defendant,  being  the  owner  of «  negro 
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December  girf  named  Clarissa,  then  some  ten  or  twelve  years  old,  pla- 
'    ced  the  said  girl  with  the  defendant's  said  daughter,  to  assist 
Little    her  in  taking  care  of  her  children,  and  intending  for  his  said 
Marsh    ^^^'S^^®'  ^^  ^^^^  ^^^  services  of  tlie  said  Clarissa  to  her  se- 
parate use,  and  for  the  said  slave  and  her  increase  to  be  en- 
joyed by  the  children  of  the  said  Eunice  ;  and  to  carry  out 
this  intention,  some  time  thereafter,  the  defendant  could  not 
now  state  how  long,  he  executed  a  paper  writing  to  that  ef- 
fect, which  he  banded  to  his  said  daughter,  therein  convey- 
ing and  securing  the  said  slave,  Clarissa,  to  the  separate  use 
of  his  said  daughter,  he  thought,  for  life,  and  after  her  death 
to  her  children  equally  ;  this  paper  writing  was  never  deli<> 
vered  to  James  Ashcraft  at  all,  nor  in  his  possession,  as  this 
defendant  believed,  and  he  knew  it  was  not  intended  that 
said  Ashcraft  should  take  any  benefit  under  it ;  and  defen- 
dant handed  this  paper  writing  to  his  daughter,  Eunice,  he 
thought,  about  twelve  or  thirteen  years  ago  ;  the  defendant 
could  not  recollect  the  precise  time,  but  he  believed  said  pa- 
per was  signed  &nd  handed  to  her  about  that  time ;  and  she 
retained  the  possession  of  it  until  about  the  month  of  Janu- 
nry  or  February,  1837,  according  to  the  best  of  the  defen- 
dant's recollection,  at  which  time  the  said  Eunice  handed 
back  the  said  paper  writing  to  the  defendant,  upon  applica- 
tion.   And  the  cause  of  the  defendant's  so  applying  to  his 
daughter  for  it  was,  that  it  was  understood  among  the  said 
slaves,  (to  wit,  Clarissa  and  her  children.)  that  the  said  Ash- 
craft was  going  to  convey  off  to  Mississippi  all  his  own  ne- 
groes, and  he  then  had  five  valuable  ones;  and,  it  was  be- 
lieved,  that  in  doing  so  he  would  also  run  off  privately  with 
them,  Clarissa  and  her  children,  and  thereby  Eunice  and  her 
'  children  would  be  defeated  of  their  claim  to  the  property  al- 
together ;  and  to  prevent  this,  the  defendant  took  back  said 
paper  writing,  which,  (as  he  thought,)  was  destroyed.    He 
averred  that  he  had  it  not  in  his  possession,  and  was  not  able 
to  produce  it,  which  he  certainly  would  readily  do,  had  be 
the  said  paper  to  produce ;  for  it  was  no  intention  whatever 
of  defeating  any  of  Ashcraft's  creditors,  which  caused  the 
defendant  to  take  back  the  said  paper  writing ;  for  the  slave, 
Clarisf^^  and  her  cbildren,  were  never  liable,  directly  nor  in- 
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directly,  for  Ashcraft's  debts,  by  the  said  paper  writing,  which  December 
the  defendant  delivered  to  his  daughter  as  aforesaid.    And  * 

the  defendant  further  averred*  that,  at  the  time  he  took  back  Little 
from  his  daughter  the  said  paper  writing,  the  said  Ashcraft  ▼ 
had  five  or  more  valuable  negroes  of  his  own,  a  considerable 
store  of  goods,  and  much  other  valuable  property,  and,  the 
defendant  believed,  more  than  sufficient  to  have  paid  all  his 
debts,  if  the  same  bad  been  prudently  managed.  The  de. 
fendant  further  stated,  that  some  time  thereafter  Clarissa  and 
her  children,  under  apprehension  ot  being  sent  off  ta  the 
South  with  Ashcraft's  own  slaves,  as  the  defendant  under- 
stood and  believed,  ran  away  of  their  own  accord  and  came 
to  the  defendant's  house,  where  they  remained  till  seized  by 
the  Sheriff  of  Anson  County,  and  taken  off  and  sold,  as  char- 
ged in  the  bill.  And  the  defendant  further  stated,  that  the 
said  Ashcrafl  did  send  off  his  own  slaves  to  the  South,  and 
they  have  never  returned,  as  the  defendant  understood  and 
believed.  The  defendant,  further  nnswering,  stated,  that 
Ashcraft,  when  he  married  the  defendant's  daughter,  had  but 
very  little  property,  if  any,  besides  a  horse,  and,  aided  by  his 
father,  he  procured  a  tract  of  land  ;  and  the  defendant  had 
but  very  few  slaves  indeed,  and  was  altogether  unwilling  to 
make  title  to  a  slave  to  him,  and  opposed  to  putting  one  in 
his  power,  or  under  his  absolute  control,  though  the  defen- 
dant was  willing  and  desirous  to  assist  his  daughter  in  tak- 
ing care  of  and  nursing  her  children,  and  his  whole  object 
was  to  secure  the  services  of  the  slave,  Clarissa,  to  the  sepa- 
rate use  of  his  daughter,  and  for  the  said  slave  and  increase 
to  go  to  his  daughter's  children  ;  and  the  said  paper  writing, 
which  he  signed  and  handed  to  his  daughter,  as  aforesaid, 
was  to  that  effect,  and  so  expressed  upon  the  face  of  it,  to  the 
best  of  the  defendant's  recollection  and  belief;  and  the  said 
slave,  Clarissa,  was  not  to  be  subject  to  the  debts,  disposition, 
or  control  of  the  said  Ashcraft. 

The  defendant,  further  answering,  admitted  that  the  slave, 
Clarissa,  was  permitted^  to  remain  at  the  house  of  the  said 
Ashcraft,  from  the  time  she  first  went  there,  as  aforesaid,  un- 
til she  ran  away,  as  before  stated,  with  her  children,  and  came 
to  the  defendant,  and  during  the  time  she  remained  at  Ash- 
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Deeerober  craft's,  said  Clarissa  had  four  of  the  children  stated  in  the  bill: 

1  HA  1 

'  and  defendant  said  he  thought  it  likely  said  Ashcraft  might 
Little  have  paid  taxes  for  the  said  Clarissa,  but  he  did  not  know ; 
^  ^  and  thought  it  most  probable  that  said  Ashcraft  exercised 
sonoue  control  over  Clarissa  and  her  children,  while  at  his 
house,  for  such  was  to  be  expected ;  but  the  defendant  did 
not  admit  that  said  Ashcraft  ever  obtained  any  credit  on  ac- 
count of  having  said  slaves  at  his  house,  for  no  person  ever 
could  have  relied,  with  anycertainty,or  had  any  assurance  that 
said  Ashcraft  had  any  title  -or  held  any  interest  in  said  slave 
Clarissa,  and  her  childreUf  tot  he  never  bad  any  title  or  in* 
terest  in  or  to  said  Clarissa  and  children.  And  the  defen- 
dant denied  that  there  ever  was  any  combination  or  under- 
standing between  said  Ashcraft  and  himself,  in  regard  to  tal^:- 
ing  said  Clarissa  and  her  children  back,  as  charged  in  the 
bill;  and  so  far  from  it,  the  defendant  stated  that  a  misunder- 
standing and  unfriendly  feeling  existed  between  the  said 
Ashcrafc  and  himself,  from  the  time  he  first  set  up  merchan- 
dize in  Anson  until  the  present  time,  and  the  said  Ashcraft 
had  never  been  at  the  defendant's  house  on  a  visit  since;  and 
although  he  kept  store  for  some  years,  the  want  of  friendship 
was  such  that  the  defendant  never  traded  nor  bought  goods 
at  his  store.  And  the  defendant  denied  that  the  said  slaves, 
Clarissa  and  children,  and  the  said  paper  writing,  were  sur- 
rendered up  to  him  by  said  Ashcraft,  as  charged  in  the  bill; 
but  alleged,  on  the  contrary,  that  the  said  slaves  left  Ash- 
craft's  house  in  the  night  time,  and  Ashcraft  was  much  dis- 
pleased thereat,  and  came  to  the  defendant's  and  said  that  be 
(Ashcraft,)  knew  nothing  of  it,  as  the  defendant  had  heard 
and  believed;  and  the  said  paper  writing  was  handed  back 
by  the  said  Eunice,  as  before  stated,  without  the  knowledge 
of  the  said  Ashcraft — and  the  defendant  admitted  that  the 
said  paper  writing  was  not  recorded  before  it  was  destroyed, 
as  aforesaid.  The  defendant  denied  that  he  ever  informed 
any  person,  to  his  knowledge  or  belief,  that  the  title  to  said 
Clarissa  and  children  was  in  Joseph  White,  or  any  other  per- 
son, nor  does  he  recollect  that  he  ever  nientioned  to  any  per- 
son that  the  title  of  the  said  slaves  was  in  his  daughter,  or 
any  other  person,  to  the  best  of  his  recollection  and  belief,  or 
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say  any  thing  upon  the  subject,  or  that  the  subject  was  ever  Dscember 

talked  about    The  defendant  admitted  that  the  complainant [^ 

applied  to  knour  about,  or  to  see  the  title  to  Clarissa  and  chil- 
dren, the  day  of  the  sale,  and  the  defendant  assured  him  that 
said  Ashcraft  never  had  a  title  of  any  kind  to  said  daves,  and 
that  his  daughter  had  none  then  ;  he  also  admitted  that  Cia* 
lissa  and  her  children  were  sold  by  the  Sheriff  of  Anson,  at 
Wadesborough,  some  17  miles  from  the  defendant's  residence, 
and  were  purchased  by  the  complainant  at  $1465,  or  there* 
aboutSr  as  charged.  The  defendant  also  admitted  that  he 
was  present  at  the  sale  of  the  said  slaves,  and  forbid  the  sale 
thereof  as  he  believed  he  had  the  right  to  do ;  bnthe  denied 
most  expressly  that  he  employed  Jesse  Llewellen,  or  any 
other  person,  directly  or  indirectly,  to  bid  for  said  slaves,  for 
him  or  any  other  person.  The  defendant  admitted  that  he 
had  since  sued  the  complainant  for  the  said  slaves,  Clarissa 
and  children,  and  that  suit  was  now  pending  in  Anson  Su- 
perior Court  of  Law.  The  defendant,  further  answering, 
averred  that  he  fully  believed  that  the  whole  cause  of  the 
said  negroes  coming  into  his  possession  was  to  avoid  being 
sent  off,  and  that  was  his  entire  object  in  taking  up  the  paper 
writing,  before  alluded  to,  from  his  daughter,  and  not  on  ac- 
count of  any  embarrassment  under  which  the  said  Ashcraft 
was  then  laboring,  or  with  which  he  was  threatened,  for  the 
defendant,  in  fact,  knew  but  little  abont  his  circumstances, 
but  knew  he  had  much  property,  and  fully  believed  him  good 
for  all  his  debts,  and  still  believed  he  was;  b^t  the  defen- 
dant's entire  object  was  to  pi^vent  the  said  slaves  from  being 
sent  off  from  the  State,  and  his  daughter  and  children  being 
deprived  of  their  just  rights,  for  the  delendant  never  expec- 
ted that  said  Clarissa  and  children  would  be  made,  or  be  at- 
tempted to  be  made,  hable  for  Ashcraft's*  debts.  He  further 
stated,  four  of  Clarissa's  children  were  born,  as  he  believed, 
while  she  was  at  Ashcrafl's  house,  and  one,  named  Harriet, 
was  bom  at  the  defendant's  house  after  her  return  to  him. 

This  answer  was  duly  sworn  to. 

At  this  term  a  notion  was  made  for  an  injunction  to  stay 
proceedings  in  the  suit  at  law,  which  was  refused  by  the 
Court. 

C 
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At  the  Fall  Term,  1841,  the  following  interloeotory  decree 
was  made :  "  On  motion  and  argument,  and  it  appearing  to 
the  Court  that  since  the  last  Term  a  judgment  has  been  ob- 
tained at  law,  in  an  action  of  trespass,  by  the  defendant 
against  the  plaintiff  for  the  sum  of  and  upon 

consideration  of  the  bill  and  answer,  it  is  ordered,  adjudged, 
and  decreed,  that  the  defendant  be  enjoined  from  taking  out 
any  execution  upon  his  judgment  at  law,  until  the  further 
order  of  this  Court."  From  this  interlocutory  decree,  the 
defendant  prayed  an  appeal,  which  was  allowed,  upon  con« 
dition  that  the  defendant  shonld  not,  in  the  mean  time,  take 
out  any  execution  upon  bis  judgment  at  law,  but  await  the 
decision  of  the  question  in  the  Supreme  Court. 


fVin^an  and  MeMenhali,  for  the  defendant,  contended 
that  a  parent  may  put  negroes  in  possession  of  his  child,  and 
suffer  them  to  remain  during  his  life,  and  they  are  not,  on 
account  of  such  possession,  liable  to  creditors ;  for  a  title  from 
a  parent  to  a  child  can  only  pass  by  deed — that  the  plaintiff 
had  notice  that  Ashcrafl  had  no  title,  and  therefore  could  not 
complain — Parker  v  Brooke  9  Ves.  682 — that  a  wife  can  as- 
sert her  right  under  a  direct  gift  to  her,  for  her  separate  use, 
against  any  purchaser  who  has  notiee,  3  Bro.  Ch.  R.  381. 
Kirk  y  Paulin,  7  Vin.  Ab^  95,  s.  43.  Bennett  v  Davis,  2 
P.  W.  316.  That  where  there  is  a  gift  from  a  father  to  a 
married  daughter,  a  presumption  arises  that  it  is  for  her  se- 
parate use,  Chraham  v  Londonderry^  3  Atk.  393. 

Strange,  for  the  plaintiff,  insisted  that,  if  an  injunction 
had  been  granted,  the  defendant  would  not  have  entitled 
himself,  by  his  answer,  to  have  it  dissolved,  because  he  shew- 
ed he  had  parted  with  all  his  title  ;  therefore  he  could  not 
oppose  the  granting  of  the  injunction — that  there  being  no 
trustee,  even  admitting  all  the  defendant  said  to  be  true,  the 
legal  title  still  passed  to  the  husband,  whether  burthened  with 
a  trust  or  not  was  immaterial,  as  the  trust,  if  there  was  one, 
might  be  enforced  against  the  purchaser — that  the  defen- 
dant's answer  exhibited  so  much  doubt,  prevarication,  fraud, 
and  corruption,  that  the  Court  ought  to  grant  the  injunction 
— that  the  deed  ought  to  be  produced,  or  its  loss  fully  prov* 
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ed — that  the  words  used  in  the  deed  should  be  particularly  Deeember 

set  forth,  that  the  Court  might  see  whether  it  created  a  sepa- [__ 

rate  estate  in  the  wife.    See  Rudisil  v  Watson,  2  Dev.  431     Littlo 
— that  a  gift  of  personal  property  is  prima  facie  absoiute,    *.  ^ . 
and  that;  when  deeds  are  suppressed,  all  things  are  presum- 
ed against  the  spoliator.   Grounds  and  Rudiments  of  Equity,     . 
146,148.    lOh.  Ca.  291.    1  Tern.  207. 

Daniel,  J.  If  the  paper  writing  in  this  case  was  witnes- 
sed, which  the  answer  does  not  deny,  it  passed  the  title  of  the 
slave  from  the  donor,  by  force  of  the  Act  of  1806,  (Rev.  St. 
c.  37,  s.  ]7,)  except  that  the  ceremony  ot  registration  was  re* 
quired  to  give  it  full  effect ;  and  this  title  enured  to  the  bus- 
band,  at  least  for  life,  (as  remainders  in  slaves  created  by 
deed  or  writing  after  a  life  estate  are  good.  Rev.  St.  c.  37, 
8.  22,)  unless  the  husband  dissented  therefrom;  and  his  pos- 
session for  twelve  years  is  evidence  that  he  did  assent.  1 
Prest.  Touch.  142.  If  a  bond,  note,  or  bill,  be  given  to  the 
wife,  or  to  the  husband  and  wife,  during  coverture,  the  legal 
title  vests  in  the  husband  on  his  assent,  and  he  may  sue  alone 
or  he  may  elect  to  join  his  wife.  2  Leigh's  N.  P.  1109,  and 
the  authorities  there  cited.  The  husband,  being  entitled  to 
the  instrument,  could  have  had  it  proved  and  registered,  un- 
der the  Acts  of  Assembly  giving  further  time  for  registering 
deeds,  writings,  &c.,  and  then  the  husband's  inchoate  title 
would  have  been  complete,  at  least  for  his  life.  The  wife 
had  no  power  to  re-deliver  the  paper  writing  to  the  donor. 
But  it  is  said,  if  the  facts  were  so,  Ashcraft  would  still  have 
been  but  a  trustee  for  the  separate  use  of  his  wife  and  chil- 
dren ;  and  the  slaves  would  not  have  been  liable  to  be  taken 
in  execution  for  his  debts.  If  there  was  no  doubt  left  upon 
the  mind  of  the  Court,  that  the  paper  writing  contained  that 
which  the  defendant  in  his  answer  says  it  contained,  and 
contained  that,  so  expressed  as  to  deprive  the  husband  of  any 
beneficial  interest  in  the  slave  conveyed,  we  should  certainly 
hold  that  the  plaintiff  was  not  entitled  to  the  interference  of 
a  Court  of  Equity  in  hid  behalf.  But  the  question  in  this 
case  is,  whether  Ashcraft  took  as  a  trustee  or  in  his  own 
right    And  the  answer  of  the  defendant  appears  to  us  to  be 
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Decambar  illusory,  and  to  want  frankness,  candor  and  precision.    The 
'^^^*    defendant  admits  that  he  took  back  the  paper  in  1837.    If 


Little  it  were  such  as  he  states  it,  it  might  operate  materially  against 
^  the  plaintiff  or  the  creditors  of  Ashcraft  There  was  a  strong 
^"  *  Inducement,  therefore,  for  liim  to  preserve  the  paper,  if  it  was 
written  as  he  would  have  us  to  suppose.  But,  although  be 
speaks  with  some  degree  of  positiveness  as  to  his  intent  in 
executing  the  instrument,  he  is  vague  and  uncertain  as  to 
the  language  of  the  instrument,  which  declares  that  intent. 
He  describes  it  as  having  been  made  <*  to  that  effect,"  and 
"  he  thinks"  it  was  to  her  separate  use  for  life,  and  after- 
wards to  her  children.  His  answer  is  equally  unsatisfactory 
as  to  the  destruction  of  the  instrument.  His  words  are,  ^  he 
thinks  it  is  destroyed,"  <<  he  has  it  not  in  his  possession," 
&c.  Spoliation  is  always  looked  upon  by  a  Court  of  Justice 
with  suspicion.  The  defendant,  to  be  sure,  was  not  interro- 
gated by  the  bill,  (as  he  yet  may  be,)  whether  there  was  a 
subscribing  witness,  and  who  he  was  ?  nor  in  whose  hands 
the  defendant  placed  the  paper  after  he  got  it  back  in  1837. 
He,  however,  is  particularly  cautious  in  not  giving  us  any  in* 
formation  on  these  points.  Under  all  the  circumstances,  we 
think  the  Judge  was  right  in  directing  an  injunction  until 
the  hearing. 

This  opinion  must  be  certified  to  the  Court  of  Equity  of 
Anson  County,  with  instructions  to  proceed  according  to 
the  same;  and  judgment  must  be  entered  for  the  plaintiff  for 
the  costs  of  this  Court. 

Per  Curiam.  Ordered  and  decreed  accordingly. 
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DAVID  W.  MoREYNOLDS  m.  JOSHUA  HARSHAW  AND 

OTHERS. 

Upoa  a  motion  to  dissolve  an  injanction  against  a  judgment  at  law,  it  is  December 

not  proper  to  decree  that  the  iDjaDction  be  m?ide  perpetual^  even  as  to 

a  part  of  the  jadgment  admitted  by  the  answer  to  have  been  paid. 

The  proper  course  in  soch  a  case  is  to  continue  till  the  hearing  the  in- 
jonetion  as  to  such  part,  and  dissolve  it  as  to  the  residue,  if  according 

;   to  the  an8wer*it  ought  to  be  fo  dissolved. 

Tliis  was  an  appeal  from  an  interlocutory  order,  made  in 
this  case  by  the  Court  of  Equity  of  Cherokee  County  at 
Fall  Term,  1841,  his  HoncMr  Judge  Manly  presiding.  It 
was  a  bill  of  injunction  to  which  answers^  had  been  filed; 
and  at  the  said  term,  the  following  decree  was  made,  viz. 

<<This  case  coming  on  to  be  heard  upon  bill,  answer  and 
exhibits,  and  after  arguments  of  counsel  being  beard,  it  is 
ordered  and  decreed  that  the  injunction  in  this  case  be  dis- 
solved, except  for  the  sum  of  three  hundred  dollars  with  in- 
terest on  that  amount  for  twelve  months,  for  which  amount 
the  injunction  be  made  and  decreed  perpetual.  Therefore, 
it  is  further  ordered  that  judgment  be  rendered  against  the 
complainant  for  the  residue  as  mentioned  in  the  pleadings. 
The  question  of  costs  reserved." 

From  which  decree  the  complainant  prayed  for  and  was 
allowed  an  appeal  to  the  Supreme  Court. 

The  pleadings  are  fully  stated  in  the  opinion  delivered  in 
this  Court. 

No  counsel  for  the  plaintiff. 

Francis  and  Bynum  for  the  defendants. 

BiTFFiN,  C.  J.  The  bill  was  filed  in  July,  1841,  and 
charges  that  in  1839,  the  plaintiff  and  the  three  defendants, 
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December  Harshaw,  Starrett  and  Hunter,  entered  into  copartnership 
___  together,  and,  as  copartners,  made  a  contract  with  the  govern- 


McRej-  ment  to  supply  com  for  some  troops,  then  quartered  in 
nolds    Cherokee  County,  and  to  divide  the  profits  and  loss  equally 

Harsbavr.  between  the  four:  That  the  company  furnished  supplies  to 
the  value  of  $2,600,  or  thereabouts;  and  that  the  govern- 
ment owed  it  that  sum:  That  the  capital  advanced  by  the 
partners  was  about  $2,000;  of  which  the  defendant  Harshaw 
furnished,  at  one  time,  $400,  and  another  time,  $600;  and 
that  for  those  two  sums  Harshaw  took  the  joint  notes  of  the 
plaintiff  and  of  the  defendant  Starrett  which  were  intended 
merely  as  vouchers  for  Harshaw  in  the  final  settlement: 
And  that  the  $aq9e  defendant,  Harshaw,  also  supplied  corn  to 
the  value  of  $400,  making,  with  the  cash  as  aforesaid,  the 
sum  of  $1,400,  furnished  by  him:  That  of  that  sum,  howev- 
er, the  plain tiS*  repaid  $110,  and  also  made  other  advances 
in  cash  and  otherwise  for  the  company,  so  as,  in  the  whole, 
to  amount  to  $690:  And  that  the  other  two  defendants  made 
small  advances  each;  of  the  amount  of  which  the  plaintiff  is 
ignorant:  That  owing  to  some  difficulty  between  the  con- 
tractors and  the  duarter-Master,  it  became  necessary  to  pre- 
sent the  claim  to  the  War  Department  at  Washington,  and 
that  there  also  the  adjustment  was  deferred:  That  during 
those  delays,  the  defendant  Harshaw  instituted  actions  at  law 
in  Macon  Superior  Court  against  the  plaintiff  and  the  defen- 
dant Starrett  on  each  of  their  two  notes,  and  also  for  the 
value  of  the  corn  furnished  by  Harshaw,  and  that  the  defen* 
dants  in  those  actions  agreed  to  confess,  and  did  confess 
judgments  therein,  provided  the  plaintiff  at  law,  Harshaw, 
would  stay  the  executions,  until  the  defendant  Starrett  could 
go  to  Washington,  procure  a  settlement  of  the  claim  and 
the  money  due  thereon;  which  he,  Starrett,  undertook  to  do 
and  thereout  to  pay  Harshaw  such  sum  as.  upon  an  adjust- 
ment between  all  the  partners,  might  be  found  due  to  hiuL 
The  bill  further  charges,  that  Starrett  paid  to  Harshaw  the 
sum  of  2300,  in  part  of  the  judgments,  and  that  the  plaintiff 
had  paid  the  costs  thereof:  And  that  at  the  Spring  Term, 
1841  of  Macon  Court,  in  the  absence  and  without  the 
knowledge  of  the  plaintiff,  the  defendant  Harshaw,  upon  an 
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affidavit,  statin?  that  Starrett  had  settled  the  account  at  the  December 

Department  and  been  paid  by  the  Government,  procured '^^ 

an  order  oi  the  Court,  that  executions  might  issue  on  the  McRey- 
judgraents  for  the  several  debts;  and  the  plaintiflf  at  law  has  ^^^^^ 
accordingly  issued  writs  of  fieri  facias  on  them  for  the  Hanbaw. 
whole  amount  thereof,  and  without  allowing  credit  either 
for  the  $110,  paid  by  the  plaintiff,  or  the  $300,  paid  by  Star- 
rett, and  threatens  to  levy  the  money  out  of  the  plaintiff's 
property  and  will  do  so,  inasmuch  as  Starrett  resides  in  Ten- 
nessee and  has  no  property  in  this  State:  For  which  reasoa 
and  because  Starrett  has  not  informed  the  plaintiff  that  he 
has  received  payment  from  Government,  and  has  so  inform- 
ed the  defendant  Harshaw,  the  bill  charges  collusion  between 
those  defendants  to  compel  the  plaintiff  to  pay  the  whole  sum 
and  forthwith,  without  the  accounts  between  the  parties  be- 
ing adjusted.  The  prayer  is  for  an  account  of  the  partner* 
ship,  an  adjustment  of  the  profits  and  loss,  and  payment  to 
each  out  of  the  joint  funds,  if  in  the  hands  of  Starrett,  or 
when  received,  and  in  the  mean  time  for  an  injunction 
against  the  further  proceedings  on  the  judgments  at  law. 

The  bill  was  sworn  to:  and,  according  to  the  prayer,  the 
usual  preliminary  injunction  was  granted. 

The  defendant  Harshaw  alone  answered.  He  admits  that 
Starrett,  about  the  10th  September,  1840,  paid  him  three 
hundred  dollars  on  account  of  the  debt?  due  to  him;  and 
avers  that  he  had  been  always  ready  to  credit  that  sum,  but 
was  prevented  by  Starrett's  saying  that  he  could  not  then  tell 
to  which  of  the  judgments  it  ought  to  be  applied;  and  that  he 
is  willing  it  should  be  applied  to  either.  The  answer  denies, 
that  any  other  payment  had  been  made  by  either  of  the  par- 
ties: And  it  also  denies  positively,  that  there  was  a  copartner- 
ship between  this  defendant  and  the  other  parties  or  either  or 
any  of  them.  It  states  that  the  plaintiff  and  Starrett,  ns  he 
understood  fromthem^  entered  into  partnership  together  and 
made  a  contract,  on  their  joint  account,  with  the  Q^iarter- 
M  aster,  to  supply  provisions  for  the  army;  and  not  having 
funds  of  their  own,  they  applied  to  this  defendant  to  borrow 
money,  and  he  lent  them  the  two  sums  of  $400  and  $600, 
at  different  times,  and  took  their  notes  therefor   And  that 
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Dipcember  they  olso  agreed  with  him,  that  if  he  bad  any  corn  to  spar^ 
^^^^'     he  might  deliver  it  to  the  duarter-Master  under  their  con- 

McRey.  t^act,  and  they  would  allow  him  the  contract  price:    That 
Bolda     he  accordingly  delivered  com  to  the  value  of  $400  as  ascer-. 

HsTshaw.  t^in^  by  this  defendant,  and  the  plaintiff  and  Starrett,  who 
confessed  judgments  therefor,  and  that  all  the  executions 
were  staid,  as  mentioned  in  the  bill.  The  answer  further  de- 
nies any  combination  or  collusion  with  the  other  defendant: 
and  states  that  the  defendant  Starrett  bad  settled  the  claim  at 
the  department  and  received  the  sum  allowed  by  the  gov- 
ernment; and  that  having  ascertained  that  fact,  this  defend- 
ant made  the  same  appear  to  the  Court  of  Law,  and  obtain* 
ed  an  award  of  executions;  and  furthermore,  that  the  plain- 
tiff knew  of  the  intention  to  make  the  motion,  and  the  same 
was  opposed  by  counsel  for  him. 

Upon  the  coming  in  of  this  answer,  the  defendant,  Har- 
shaw,  moved  the  Court  to  dissolve  the  injunction,  except  as 
to  the  sum  of  $300,  paid  to  him  as  therein  admitted.  The 
injunction  was  dissolved  accordingly;  as  to  the  sum  of  $300, 
with  interest  thereon  from  the  10th  of  September,  1840,  the 
injunction  was  made  perpetual  and  the  question  of  costs  re* 
served  for  the  hearing.  From  which  decree  an  appeal  was 
allowed  to  the  plaintiff. 

The  interlocutory  decree,  appealed  from,  is  we  think,  sub- 
stantially correct.  The  bill  states  three  grounds  of  relief, 
more  or  less  extensive.  The  first  is,  that  due  credits  are 
not  given  for  payments  made  on  the  judgments.  Of  that  the 
plaintiff  gets  the  benefit,  as  far  as  a  payment  is  admitted.  A 
second  is,  that  the  executions  have  been  taken  out  too 
soon,  contrary  to  the  agreement.  To  that  two  answers  may 
be  given.  One,  that  the  Court  of  Law  was  competent  to  de- 
cide that  point,  and  has  decided  it  against  the  present  plain* 
liff.  Another  is,  that  the  plaintiff  is  unable  to  deny  that  Star- 
rett has  received  the  money  from  Government,  and  says 
only,  that  be  does  not  know- that  he  has;  whereas  the  defen- 
dant avers  his  information  and  belief,  that  it  has  been  paid 
and  it  is  not  credible  that  a  just  claim  on  the  United  States 
should  be  so  long  unadjusted,  or  that  after  adjustment,  the 
payment  should  be  deferred.     But  the  principal  equity  set 
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up  by  the  plaintiff  is  the  partnership  between  the  parties,  and  December 
that  these  were  partnership  contracts.      Now  that  is  une-     ^     *  _ 


quivocally  denied  by  the  answer;  and,  certainly,  the  circum-  McRey- 
stances  of  the  case  hang  well  with  that  denial.  But,  at  all  "o'^* 
events,  upon  this  motion,  the  answer  is  to  be  taken,  gene-  Hanhaw. 
rally,  as  true;  and  that  disposes  of  all  the  equity  of  this  bill. 
We,  therefore,  think  the  injunction  was  properly  dissolved. 
In  forming  the  decree,  an  inaccuracy  found  admittance, 
which  for  the  sake  of  correct  practice,  and,  perhaps  in  some 
other  cases,  for  the  sake  of  justice,  ought,  to  be  noticed 
and  corected.  We  allude  to  that  part  of  the  decree,  which 
perpetuates  the  injunction  for  a  particular  sum  admitted  to 
have  been  paid.  That  was  premature,  until  the  cause  came 
Co  hearing.  If  the  plaintiff  had  set  down  the  cause  upoa 
bill  and  answer,  this  direction  would  have  been  right.  But 
this  was  merely  a  motion  of  the  defendant  to  dissolve  the 
injunction,  and  the  order  on  it  ought  to  be  only  co-extensivo 
with  the  motion.  When  the  cause  comes  to  be  heard,  facts 
may  be  shewn,  that  would  require  other  relief  than  that  giv- 
en. For  example,  the  answer  states  that  the  sum  in  ques- 
tion  was  paid  on  a  particular  day ;  whereas  it  may  have  been 
a  year  or  two  years  before.  The  time  of  payment  varies  the 
jights  of  the  parties,  in  respect  of  interest,  at  least;  and  there- 
fore the  plaintiff  should  have  been  allowed  an  opportunity 
of  falsifying  the  answer  by  proofs.  The  proper  order  Would 
have  been,  to  continue  the  injunction  for  that  sum  and  the 
interest  (according  to  the  answer)  to  the  hearing,  and  to  dis* 
solve  it  as  to  the  residue  of  the  judgment,  and  therefore  to 
have  granted,  if  required,  execution  from  the  Court  of  Equi- 
ty against  the  plaintiff  and  his  sureties  for  the  injunction; 
and  thus  far,  we  think,  the  decree  should  be  corrected.  But 
as  that  was,  certainly,  not  what  the  plaintiff  felt  to  be  the 
grievance,  which  produced  this  appeal,  the  slight  modifica- 
tion directed  in  the  decree,  which  refers  itself  rather  to  the 
course  of  the  Court,  than  to  the  merits  of  this  cause,  ought 
not  to  exonerate  the  appellant  from  paying  the  costs  in  thi^i 
Court.  The  proper  certificate  will  be  sent  to  the  Court 
below. 

Per  CuBiAM,  Ordered  accordingly. 

D 
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MICHAEL  AND  THEODORE  C.  HEARNE 

vs. 
KEVAN  AND  HAMILTON. 

The  assent  of  an  executor  to  a  legacy  to  himself  may  be  implied  froai 
1841  ^^^  conduct,  shewing  that  he  held  the  pioperty  in  his  own  right  and 

*         not  in'  his  capacity  as  execntor. 

An  assent  to  a  legatee  for  life  or  years  is  an  assent  to  him  in  remainder. 

"Whete  a  testator  bequeathed  certain  negroes  to  A.  until  his  danghter  M. 
attained  the  age  of  31  years,  and  M.  married  before  she  attained  that 
age,  but  in  the  mean  time  the  execotor  had  assented  to  the  legacy^ 
HeM  that  the  legal  estate  in  remainder  in  these  negroes  was  vested 
in  M.  and  by  consequence  in  her  husband,  and  that  after  the  death  o^ 
M.  this  legal  estate  might  be  levied  on  and  sold  under  an  execution 
against  the  husbanl. 

The  case  fA  Knight  t  Leake^  2  Dot.  &  Bat.  133.  cited  and  approTed. 

This  was  an  appeal  from  aa  intdrlocutory  decree  of  the 
Court  of  Equity  of  Edgcomb  County  at  Fall  Term,  1841, 
his  Honor  Judge  Dick  presiding,  ordering  the  injunction 
which  Lad  been  granted  in  the  case  to  be  continued  until  the 
hearing.  The  pleading^  and  facts  are  sufficienly  stated  in 
l!he  opinion  delif^ered  in  this  Court. 


/.  H.  Bryan  for  the  plaintiffir.  Michael  Heame  held 
aft  executor.  Clajyp  ▼  Fogletnan,  1  Dev.  &  Bat  Eq.  466. 
The  husband  could  only  claim  as  administrator  of  his  wife. 
Roper  on  property,  201.  McAlister  v  Oibnore^  1  Ired. 
Equity,  22. 

A  sale  by  execution  where  the  interest  is  so  uncertain  as 
in  this  case,  not  supported  in  Equity.  1  Story's  Cooi.  on 
Equity,  629. 

B.  F.  Moore  for  the  defendants.  The  executor  took  as 
legatee.    If  an  executor  take  the  profits  of  a  term  to  himself. 
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he  m^kes  his  election  to  hold  as  legatee.     2  Williams  on  December 
Executors,  850,  851, 853.  2d,  Richards  had  an  estate  either    ^^^^' 
legal  or  equitable  in  the  slaves  claimed  by  Theodore  Hearne,   Heame 
and  he  caunot  be  injured  by  the  sale  of  such  interest,  be-       ▼ 
cause  it  deprives  him  of  no  possession.     3d,  The  bequest  to    ^^^'^ 
Richards'  wife  is  not  an  executory  devise,  but  a  remainder 
limited  on  a  term  for  years  and  was  a  chose  in  possession  at 
her  marriage.     Whitaker  v  Whilaker,  1  Dev.  310    Gran- 
btry  y  Slhaon,  1  Dev.  456.      Petiijokn  v  Beasley,  4  Dev. 
612.      4tb,  The  rememainder  in  slaves  survives  to  the  hus- 
band, if  he  outlives  his  wife.    Motley  v  Whiiemore,  2  Dev. 
&  Bat  537.    The  court  will  not  keep  it  for  the  wife's  debts, 
for  it  protects  the  assignment  of  the  wife's  equitable  inter- 
ests, if  the  husband  survive.     Partescue  v  Satterwhite,  I 
Ired.  Rep.  566. 

Daniel,  J.  The  bill  was  filed  by  Michal  Hearne  and 
Theodore  Heame,  plaintiffs,  against  Kevan  and  Hamilton,  de- 
fendants, and  the  sole  prayer  of  the  bill  is  to  enjoin  the  de- 
fendants firom  proceeding  to  sell  under  an  execution,  which 
they  have  caused  to  be  levied  upon  the  undivided  share  of 
Danfoid  Richards  in  certain  negroes.  Upon  the  bill  and 
answer  the  facts  appear  to  be  as  follows:  Edward  Hall  on 
the  3d  day  of  January,  1821,  made  Iiis  will.  After  providing 
for  his  wife,  he  devises  and  bequeaths  to  Lawrence  H. 
Heame  lands,  negroes  and  other  personal  property.  The 
testator  then  says,  "  All  the  remainder  of  my  negroes,  after 
the  death  of  my  wife,  I  will  and  desire,  may  be  equally  di- 
vided between  my  grand-children,  the  children  of  Michael 
and  Martha  Heame,  to  them  and  their  heirs  forever."  The 
testator's  wife  died,  and  he  then  on  the  28th  day  of  January, 
1621|  added  a  codicil  to  his  will,  by  which  he  devised  and 
bequeathed  that  all  the  property,  which  he  had  given  in  the 
original  will  to  Lawrence  H.f Heame,  <<  should  be  vested  in 
Michael  Heame,  with  all  the  profits  and  interest  thereof,  un- 
til^his  son,  the  said  Lawrence,  shall  attain  lawful  age.  And 
I  furthermore  desire  that  the  negroes  which  I  have  left  to  the 
other  children  of  the  said  Michael  Heame  shall  be  governed 
by  the  same  circumstances."    The  will  was  admitted  to  pro- 
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Decembeibate  at  November  Session,  1823,  of  Edgcomb  County  Court. 
*  Michael  Hearne  then  qualified  as  executor  and  took  into  his 
Heame  possession  all  the  slaves  and  other  personal  estate.  Michael 
^  Hearne  at  the  death  of  the  testator  had  five  children,  besides 
Lawrence,  viz.  Marv,  Martha,  Theodore,  Joseph  and  Michael. 
Mary,  in  the  year  1833,  married  Danford  Richards,  when 
she  was  upwards  of  fifteen  years  ot  age,  and  died  a  short 
time  thereafter.  Michael  Hearne  had  kept  the  slaves  in  his 
possession,  using  them  as  his  own,  from  1823  to  1839.  At 
February  Court,  1839,  two  of  the  four  surviving  younger 
children,  viz.  Martha  and  Theodore  filed  their  petition  a- 
gainst  the  other  two,  stating  in  it  that  they  were  then  of  full 
age,  and  that  they  were  all  four  tenants  in  common  of  the 
slaves  bequeathed  to  them  by  their  grand-father,  and  prayed 
a  division.  At  the  foot  of  this  petition  is  the  following  entry: 
'*  We  accept  service  of  the  foregoing  petition  and  submit  to 
any  decree  the  Court  may  make  in  the  premises.  Michael 
Hearne,  Guardian  to  Joseph  E.  Hearn  and  Michael  Hearne, 
his  mii)or  children.^'  The  two  plaintifis  in  the  petition  had 
a  decree,  and  eight  of  the  sixteen  slaves  were  allotted  to 
them.  Martha,  on  her  marriage,  conveyed  her  lot  of  these 
slaves  to  her  brother  Theodore  as  trustee  in  her  marriage 
settlement.  Richards,  the  husband  of  Mary,  was  not  u  party 
to  the  proceedings  in  the  above  mentioned  petition.  Kevan 
and  Hamilton,  at  August  Sessions  of  Edofcomb  County 
Court  1839,  obtained  a  judgment  against  Danford  Richards, 
for  $2,974  20,  and  issued  execution,  and  it  was  levied  on  the 
one  undivided  fifth  part  of  the  said  sixteen  slaves,  as  belonging 
to  Don  ford  Richards.  The  plaintifis,  in  their  bill  allege.  First, 
that  the  executor  of  Edward  Hall  never  assented  to  the  lega- 
cy; Secondly,  that  as  Mary,  the  wife  of  Richards,  died  before 
she  arrived  at  full  age,  the  legacy  had  never  vested  in  Rich- 
ards, so  that  his  crqditors  could  take  it  in  execution  after  the 
death  of  the  wife;  and.  Thirdly,  that  a  sale  under  the  execu- 
tion may  cloud  their  title  and  involve  them  in  expensive  lit- 
igation. An  injunction  was  granted.  On  the  coming  in  of 
the  aniwer,  disclosing  the  facts  as  stated  above,  a  motion  was 
made  to  dissolve  the^injunction,  which  motion  was  overruled 
by  the  Court  and  the  defendants  appealed. 
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First,  it  appears  that  Edward  Hall,  by  his  will,  gave  the  December 

one  undivided  fifth  part  of  the  slaves  in  question  to  Michael '__ 

Hearne,  until  his  daughter,  Mary,  should  arrive  to  the  age  of  Heeroe 
twenty-one  years,  then  to  the  said  Mary.  The  plaintiff,  ^^ 
Michael  Hearne,  insists  that  he  holds  these  negroes  as  exe  < 
cutor ;  and  we  are  disposed  to  believe  that  he  never  made 
an  express  assent  to  the  legacy.  But  the  law  does  not  re- 
quire an  express  assent ;  it  may  be  implied  from  particular 
acts.  And  if  an  assent  be  to  the  particular  tenant  of  a  chat* 
tel  it  will  enure  to  the  benefit  of  the  remainder-man,  for  the 
particular  estate  and  the  remainder  constitute  but  one  estate. 
Williams  on  Ex.  847.  The  executor's  assent  to  his  own  le- 
gacy may,  as  well  as  his  assent  to  that  of  another  legatee, 
be  either  express  or  implied.  It  may  be  implied  from  his 
conduct ;  as  if  an  executor,  in  the  manner  of  administering 
the  property,  does  any  act  which  shows  he  has  assented  to 
the  legacy,  that  shall  be  taken  as  evidence  of  his  assent  • 
but  if  his  acts  are  referable  to  his  character  as  executor,  they 
ai'e  not  evidence  of  his  assent  to  the  legacy.  Williams  on 
Ex.  850.  Doe  v  Sturges,  7  Taunton  223.  The  testator 
says  in  his  will :  <<  I  am  but  liule  in  debt."  The  bill  does 
not  pretend  that  there  were  debts  outstanding.  The  answer 
says  there  were  no  debts  to  pay.  The  same  person,  execu- 
tor and  particular  legatee,  had  possession  of  the  slaves  for 
eleven  years  before  the  death  of  Mary,  using  them  as  his  own. 
He  makes  no  return  to  Court  of  any  inventory,  account  of 
sales,  or  account  current  of  the  estate.  And  again,  he,  in 
1839,  admits,  by  his  acts  in  the  petition,  that  the  other  four 
children  had  the  legal  estate  in  their  legatory  interest  in  the 
slaves.  When  did  he  assent  to  their  legacies  ?  There  is 
no  evidence  as  to  the  particular  time  when  he  did  it.  We 
must  say  that  his  acts  are  evidence,  that  he  assented  to  hold 
the  slaves  in  his  own  right  as  legatee,  and  that  too  before  the 
death  of  Mrs.  Richards.  The  remainder  to  her,  therefore, 
was  a  legal,  vested  remainder  in  one  fifth  of  all  the  said 
slaves.  Richards  had  a  right  to  assign  that  interest,  as  by 
possibility  it  might  have  fallen  into  actual  possession  during 
the  coverture.    1  Roper  on  Husband  and  Wife,  249.    2  Ro* 
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December  per  on  Has.  and  Wife,  609  to  622.     In  the  case  o{ Knight 

1_  V  Leaki  2  Dev.  &  Bat  133,  we  decided  that  a  vested  re- 

Hearae  mainder  in  slaves  might  be  sold,  during  the  life  of  the  tenant 
2  ^       for  life,  under  afi.fa.  against  the  person  entitled  to  such  le. 
mainder  in  right  of  his  wife.    But  it  is  said,  that  in  that  case 
the  levy  was  during  the  coverture ;  and  that,  if  the  wife  dies 
before  execution  issues,  the  property  in  remainder  would  be. 
long  to  the  administrator  of  the  wife^  and  not  to  the  husband 
by  virtue  of  the  marriage,  and  that  the  Sheriff,  then,  could 
not  sell  it  under  an  execution  against  him.    In  the  case  of 
McAlister  v  GUmorcj  1  Ire.  Eq.  Rep.  22,  cited  to  support 
this  position,  the  point  was  not  raised  or  decided. ,  It  is  fur- 
ther argued,  that,  if  the  wife  had  survived  her  husband,  the 
remainder  would  have  belonged  to  her,  as  a  chose  in  action, 
and  not  to  the  executor  of  the  husband ;  and,  therefore,  it  is 
said,  if  the  husband  survives,  and  the  particular  tenant  of  the 
legacy,  at  the  expiration  of  his  estate,  refuses  to  surrender  it, 
the  husband  can  get  it  only  as  the  administrator  of  his  wife. 
We  have  just  seen  that  when  an  executor  assents  to  the  le- 
gacy to  the  particular  tenant,  the  assent  enures  to  the  re- 
mainder-man, so  as  to  change  both  estates  from  equitable  in- 
to legal  estates,  and  that  the  particular  estate  and  the  remain- 
der then  constituted  in  law  but  one  estate.    Was  not  the  pos- 
session, then,  of  the  particular  tenant,  after  the  assent,  the 
possession  also  of  her  in  remainder  ?    How  can  it  be  pre- 
tended that  his  possession  is  adverse  to  her,  so  as  to  make  her 
interest  a  chose  in  action,  before  an  actual  reduction  of  the 
remainder  into  possession  ?    If  the  wife  were  now  alive,  the 
creditors  of  Richards  might  levy  and  sell  this  remainder  in 
the  slaves.    Shall  the  death  of  the  wife  change  the  rights  of 
the  creditors  on  this  identical  fund  ?    Wc  think  not;  and  we 
are  of  the  opinion  that  the  defendants  had  a  right  to  levy 
their  execution  on  the  undivided  fifth  of  the  whole  of  the 
slaves,  or  any  number  of  them,  which  came  to  the  five  young- 
er children  of  Michael  Hearne,  from  their  grandfather,  Ed. 
ward  Hall. 

As  to  the  allegation  that  a  sale  may  cloud  thoir  title  and 
involve  them  in  expensive  litigation,  several  answers  present 
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tb^mselTes.    In  tb«  first  place,  the  bill  is  not  framed  with  a  DeeemW 
view  to  the  adjustment  of  the  respective  rights  of  the  tenants 
in  common,  and  is  a  creditor  to  wait  until  they  choose  to  as-  Hearoe 
certain  and  settle  them  7    In  the  next  place,  no  facts  are       ▼ 
shown  or  allied,  why  a  division  may  not  be  made  as  fairly     ^^^' 
and  as  cheaply  after  an  assignment,  by  execution  sale,  of 
Richards'  share  as  before.    The  purchaser  at  that  sale  will 
succeed  to  his  rights  precisely,  and  to  none  other. 

We  think  that  the  injunction  should  be  dissolved  with 
costs. 

Per  Curiam.  Ordered  that  this  opinion  be  certi* 

fied  to  the  Court  below,  &c. 
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REUBEN  bEAVER  AND  OTHERS, 
WILLIAM  PARKER  AND  JOHN  PARKER. 

Decembet  A  paichas^r  of  the  Cherokee  lands,  tinder  the  Acts  of  Assembly  of  1819, 
1841.  1820,  and  1821,  does  not  acquire,  before  the  full  payment  of  the  par- 
*"  chase-money,  such  a  title,  either  legal  or  equitable,  as  can  be  sold  by 
execution. 

Where  one  purchased  at  a  sale  nnder  two  executions  the  equitable  inte- 
rest of  A  in  a  tract  of  land,  for  one  entire  price  and  at  one  bid,  and  one 
of  the  executions  was  at  the  instance  of  a  mortgagree  for  his  mortgage 
debt,  and  another  execution  for  a  debt  not  included  in  the  mortgage, 
held,  that  the  purchaser  could  not,  in  Equity,  claim  to  have  the  legal 
title  conveyed  to  him,  although  he  offered  to  pay  the  price  bid,  because 
the  sale  by  execution  for  the  mortgage  debt  by  the  mortgagee  was 
void. 

Where  a  purchaser  of  a  tract  of  land  has  not  for  nine  years  paid  any  part 
of  the  purchase-money,  which  by  the  terms  of  the  contract  was  to  have 
been  paid  immediately,  nor  has  made  any  effort  nor  taken  any  step  to 
perform  his  part  of  the  engagement,  he  will  not  be  entitled,  in  Equity, 
to  a  specific  performance  of  the  contract  by  the  other  party. 

The  case  of  Camp  v  Cox^  1  Dev.  &  Bat.  53,  cited  and  approved. 

This  was  a  case  transmitted  by  consent  to  the  Supreme 
Court  from  the  Court  of  Equity  of  Hay  wood  County,  at  Fall 
Terra,  1841,  where,  after  the  bill  and  answers  had  been  filed, 
and  depositions  taken,  and  exhibits  also  filed,  the  case  had 
been  set  for  hearing. 

The  pleadings  and  proofs  are  stated  in  the  opinion  deli« 
vered  in  this  Court. 

"Francis  for  the  plaintiffs. 

/.  O.  Bynum^  for  the  defendants,  contended,  1st,  That 
th^  plaintiffs  were  not  entitled  to  a  decree,  because  proper 
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parties  were  not  before  the  Court    Allen  should  be  a  party.  D««e«l>» 

McKinnU  v  Rutkerfordj  1  Dev.  &  Bat.^Eq.  14.      State 1_ 

Bank  v  Knox^  1  Dev.  &  Bat.  Eq.  60.      Dozier  v  Dozier,    Dearer 
1  Dev.  &  Bat.  Eq.  %.      Allen  was]  guarantor  that  Parker  p  T 
should  make  title  and  should  therefore  be  a  party.      Oliver  ' 

Y  Dix,  1  Dev.  &  Bat.  Eq.  158. 

2dly.  The  defendant,  William  Parker's  interest  was  not 
liaUe  to  execution.  His  interest  docs  not  come  within  the 
act  of  1812,  Rev.  St.  c.  46,  s.  4, 5,  because^he  had  not  paid  the 
purchase  money.  Ward  v  Ledbetter,  1  Dev.  &  Bat.  Eq. 
496.  Nor  within  the  act  ofl823,2Rev.St.  p^  191,  s.  10,197, 
s.  3,  because  Allen's  transfer  was  by  parol. 

3d.  The  plaintiffs  are  not  entitled  to  a^decree,  because 
they  did  not  pay  the  purchase  money  nor  tender  it  in  nine 
years,  although  they  knew  the  defendants  claimed  the  land 
as  their  own.  Newland  on  Cont.  242,  249.  Lloyd  v  Col-^ 
lei,  Bro.  c.  c.  469.    4  Vesey,  686,  690.    6  Tes.  359.    Vails 

V  Carpenter^  1  Dev.  &,  Bat.  Eq.  237.  Gross  laches  in  a 
complainant  is  a  defence  to  a  bill  for  specific  performance. 
Tate  V  Conner,  2  Dev.  Eq.  224.  Strickland  v  Fowler,  1 
Dev.  &  Bat.  Ei}-  629.  The  complainants  should  have  paid 
the  purchase  money  to  the  State  and  procured  a  grant  to 
issue.    Nunn  v  MtUholland,  2  Dev.  Eq.  381. 

4th.  The  complainants  were  bound  to  pay  the  whole 
amount  of  the  purchase  money,  originally  given  for  the 
lands,  but  they  only  tender  the  balance  due  (one  half)  for  the 
purchase  of  the  Allen  tract.  Purchasers  at  execution  salei 
are  affected  by  the  equities  of  the  defendant  in  execution , 
with  or  without  notice.  Dudley  v  Cole,  1  Dev.  &  Bat.  Eq. 
429.  Freef/tan  v  JffiK,  1  Dev.  <fc  Bat.  Eq.  389.  Hender- 
stm  V  Stewart,  4  Hawks,  256. 

<?ASTON,  J.  By  the  acts  of  1819  c.  997,  1820  c.  1060, 
and  1821,  c.  1116,  directing  the  manner  of  selling  the  lands 
acquired  by  the  State  under  recent  treates  with  the  Cherokee 
Indians,  it  was  enacted  that  every  purchaser  should  pay 
down  at  the  time  of  sale  one  eighth  part  of  the  purchase 
money,  and  give  bond  and  security  for  the  payment  of  the 
balance  in  four  equal  annual  instalments ;  and  that  in  no 

E 
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December  instance  a  £:mDt  should  issue  to  the  purchaser  until  the  whole 

1  ft4 1 

[__  of  the  purchase  money  should  have  been  paid ;  and  in  case 

Deaver  of  failure  to  pay  the  whole  when  due,  and  if  the  money  could 
^  not  be  obtained  by  a  judgment  on  the  bond,  that  the  land 
should  revert  to  the  State  and  be  liable  to  be  sold  again  for 
the  use  and  benefit  of  the  State.  By  the  act  of  1823,  c.  1 189, 
for  the  relief  of  such  persons  as  became  purchasers  of  the 
Cherokee  Lands  sold  under  the  authority  of  the  State,  it 
was  enacted,  that  any  purchaser  or  the  heirs  of  any  purcha- 
ser of  a  tract  so  sold  might  assign  and  transfer  his  right  un- 
der the  certificate  of  his  purchase  granted  by  the  commiss- 
ioners, by  deed  for  good  and  valuable  consideration;  and 
such  deed  being  proved  or  acknowledged  and  registered  and 
filed  in  the  office  of  the  Secretary  of  State,  with  a  certificate 
from  the  Treasurer  that  the  purchase  money  of  said  tract 
had  been  paid  to  the  State,  it  should  be  lawful  for  the  Secre- 
tary to  issue  a  grant  therefor  to  the  assignee,  expressing  in 
the  granti  that  it  wns  made  to  the  grantee  by  virtue  of  the 
assignment  of  the  original  purchaser.  On  the  18th  of  Octo- 
ber, 1820,  James  Allen  became  the  purchaser  of  a  tract  of 
100  acres,  being  section.  No.  7,  in  the  4th  District,  and,  afler 
making  payment  of  the  eighth  of  the  purchase  money, 
executed  bonds-  with  security  for  the  payment  of  the  residue 
in  four  equal  annual  instalments  of  $76  each.  Allen  after- 
wards, but  it  does  not  appear  at  what  time  or  on  what 
terms,  nor  whether  he  tlien  made  any  wrilteti  transfer,  sold 
his  interest  under  this  purchase,  to  William  Parker,  one  of 
the  defendants.  On  the  23rd  of  September,  1823,  William 
Parker,  purchased  at  the  Sale  by  the  commissioners  a  tract 
of  65i  acres,  being  the  section  No.  1 ,  in  the  same  district. 
It  does  not  appear  what  was  the  price  at  which  he  bought, 
but  after  the  payment  of  the  one  eighth  of  the  purchase 
money,  he  gave  his  bonds  with  sureties  to  secure  the  pay- 
ment of  the  residue.  The  two  first  of  AUen^s  bonds  were 
paid,  but  the  two  last  remaining  unpaid,  and  the  land  being 
liable  therefor,  Parker,  who  claimed  to  be  entitled  to  the 
benefit  of  Allen's  purchase,  at  the  December  Term,  1828,  of 
Haywood  County  Court,  confessed  a  judgment  to  the  State 
for  the  amount  due  upon  those  two  last  bonds  $172  74  cents, 
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with  interest  on  flfiO  from  the  1st  of  January,  1829.— Decembei 
Whether  any  of  the  bonds  which  Parker  had  executed  to  ' 

secure  the  payment  of  the  purchase  money  oi  the  tract  No.  Deaver 
ly  were  then  paid  or  not,  does  not  appear;  but  they  were  not  p  ^, 
all  paid  until  long  afterwards.  Upon  the  judgment  above- 
mentioned  a  JL  fa.  issued,  tested  of  September  Term,  1829, 
which  was  levied  upon  both  these  tracts,  as  being  the  land 
whereon  Parker  resided,  and  Parker's  interest  therein;  and 
this  levy  was  returned  to  Court.  From  this  same  term  of 
the  Court,  there  issued  also  a  fi.  fa.  against  Parker  for  a 
fine  of  twenty  dollars,  imposed  upon  him  because  of  a  con- 
viction for  some  offence  and  for  the  costs  of  prosecution,  on 
which  the  sheriff  returned  that  he  had  received  $20  in  part 
and  had  levied  on  the  same  tracts  for  the  residue.  From 
December  Term,  1829,  a  venditioni  exponas  issued  to  sell 
the  lands  returned  as  levied  upon  under  the  first  mentioned 
fi.  fa.,  and  an  alias  fi.  fa.  to  make  the  residue  unpaid  of 
the  fine  and  costs  in  the  case  of  the  conviction.  On  the 
of  March,  1830,  under  these  executions,  the  sheriff  exposed 
to  sale  the  said  Parker's  interest  in  both  the  tracts,  and  it 
was  bid  off  by  the  plaintiffs  at  the  sum  of  $31,  "  over  and 
above  what  was  due  the  State  thereon,"  and  the  sheriff  exe* 
cuted  a  deed  to  the  plaintifiis  for  both  of  them.  The  plain- 
tiSs  have  not  paid  off  the  judgment  nor  any  part  of  it,  nor  paid 
any  part  of  the  debt  to  the  State  due  for  section  No.  1;  nor  does 
it  appear  that  they  paid  the  sum  of  thirty  one  dollars  so  bid. 
The  Legislature  from  time  to  time  had  been  passing  acts  grant'* 
ing  indulgence  in  the  collection  of  bonds  given  for  the  pur- 
chase of  Cherokee  lands;  but  these  acts  not  applying  to  judg* 
ments,  William  Parker,  at  the  session  of  the  General  Assem- 
bly, which  was  held  in  December,  1832,  applied  for  indul- 
gence in  respect  to  the  judgment  against  him,  and  a  resolu- 
tion was  passed  by  the  General  Assembly,  authorising  and 
directing  the  Public  Treasurer  to  permit  William  Parker  to 
execute  bonds  with  sureties  in  discharge  thereof,  Bomis 
were  given  by  him  accordingly,  and,  these  being  finally 
paid  off,  on  the  28th  of  August,  1839,  a  grant  issued  to 
James  Allen,  for  the  tract  No.  7,  and  he,  by  the  directions  ot 
Wttliam  Parker,  in  August,  1841,  conveyed  this  tract  to 
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I>aeember  John  Parker,  son  of  William,  and  the  other  defendant  in 
this  action. 
Deaver  BjT  some  bargain  or  ag^reement  between  William  and 
p  ^  John,  the  latter  paid  off  what  was  due  the  State,  because  of 
William's  purchase  of  the  other  tract,  section,  No.  1,  pro- 
cured a  grant  from  the  State  therefor  in  the  name  of  Wil- 
liam, on  the  6th  of  January,  1837,  and  in  the  following 
month  obtained  a  deed  from  William  Parker,  transferring 
the  title  to  him. 

This  bill  was  filed  early  in  the  year  1839.  It  charges 
that  the  executions,  under  which  the  plaintiff  bought,  were 
levied  upon  William  Parker's  interest  in  the  two  tracts  by 
his  direction,  that  they  were  sold  in  his  presence  and  with 
his  assent;  and  insists  either  that  the  sheriff's  deed  made  un- 
der such  sale  conveyed  to  the  plaintiffs  all  the  said  Parker's 
interest  therein;  or  that  the  plaintifis  became  entitled  thereto 
by  virtue  of  the  purchase  so  made  as  being  in  ^ub^^ance  a 
purchase  from  the  defendant  William,  through  the  interven- 
tion of  Ai^  agent  the  sheriff*  It  alleges  that  the  resolution 
of  the  General  Assembly  of  1832  was  procured  by  the  said 
Willam  through  fraud,  for  by  virtue  of  the  sale  as  aforesaid 
the  judgment  had  in  fact  been  satisfied,  and  either  the  plain- 
tiffs or  the  sheriff  were  responsible  to  the  State  for  the 
amount  thereof;  it  states  that  the  plaintiffs,  immediately  after 
the  resolution  aforesaid,  appeared  before  the  commissioner 
appointed  by  the  Treasurer  to  take  William  Parker's  bond, 
and  offered  to  give  their  bond  with  sureties  for  the  amount 
of  the  judgment  and  interest,  or  to  pay  up  the  same,  which 
offers  were  declined  by  the  said  commissioner;  avers  that 
they  bought  both  the  tracts  for  the  sum  of  $31,  over  and 
above  the  amount  of  the  judgment  against  William  Parker, 
and,  pro&ring  to  pay  the  same  into  Court  to  be  disposed  of 
as  it  shall  direct,  prajrs  that  the  defendants  may  be  compell- 
ed to  make  unto  the  plaintiffs  a  proper  I^^l  title  for  the  two 
tracts;  surrender  the  possession,  and  account  for  the  rents 
and  profits  thereof.  The  defendants  insist  by  their  answers, 
that  the  purchase  was  made  upon  the  terms  of  paying  off 
the  demands  of  the  State  against  both  tracts  and  $31  be- 
sides; that  not  oqe  cent  was  ev^r  paid  in  any  way  for  or  on 
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account  of  the  said  pnichase;  and  that  William  Parker  was  December 
compelled  in  consequence  of  this  defaiolt  of  the  plaintiffs  to      ^ 
make  the  best  terms  he  could  with  the  Stale,  m  order  to  sat-    Deader 
isfy  the  outstanding  judgment  and  '  the  bonds  which  the       ^ 
State  had  against  him,  and  having  paid  them  off,  through 
the  aid  of  his  son  John,  had  a  right  to  convey  and  cause  to 
be  conveyed  the  said  lands  unto  his  said  son. 

liVe  see  no  grounds  on  which  the  plaintifib  are  entitled  to 
any  relief.  The  interest  which  William  Parker  had  in  these 
tracts  was  not  liable  to  be  seized  under  execution,  and  of 
consequence  did  not  pass  by  the  sale  and  conveyance  of  ihe 
sheriff,  acting  in  his  official  capacity.  The  legal  title  re. 
mained  still  in  the  State — the  lands  were  yet  the  lands  oithe 
State — and  the  interest  of  Parker  therein  was  not,  within 
the  sense  of  the  Stat,  of  5th  Geo.  2d,  or  our  Act  of  1777,  ch. 
115,  his  'Mands,  hereditaments  brother  real  estate." Nor  was 
it  embraced  within  the  operation  of  the  Act  of  1812,  ch. 
830,  ^^  concerning  equitable  interests  in  real  and  personal 
estate."  The  first  section  of  that  act,  as  has  been  repeatedly 
decided,  comprehends  those  cases  only  where  the  whole  ben- 
eficial estate  is  in  the  debtor,  and  nothing  remains  in  the 
trustee  but  a  naked  legal  estate.  Nor  is  it  comprehended 
within  the  enactments  of  the  second  section  of  that  Act* 
Were  we  to  admit  that  this  and  the  preceding  section  em- 
braced cases  where  the  State  was  the  morgagee  or  trustee — 
and  also  that  the  interest  of  William  Parker  in  these  tracts 
was  in  the  natirre  of  an  equity  of  redemption,  and  therefore 
fell  within  the  spirit  of  the  provisions  of  the  second  section, 
(questions  on  which  we  forbear  to  express  an  opinion,)  yet 
it  oould  not  be  sold  under  an  execution  at  the  instance  of 
the  morgagee,  for  the -mortgage  debt  Camp  v  Coxe^  1  Dev. 
to  Bat  62.  The  Acts  directing  the  manner  of  making  pur- 
chases of  these  lands,  shew  that  they  were  not  to  be  soldfor 
a  failure  to  make  payment  of  the  purchase  money.  The 
words  are,  '<  if  the  money  eann^t  be  obtained  bya  judg^ 
tment'on  thehond,  the  land  $kaU  revert  to  the  State.^^  iClear- 
iy,  therefore,  4he^6nle  of  the  Allen  tract,  regarded  as  a  judi 
eiAl  ntle,  was  inoperative. 
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December  Whether  a  mortgagee  can  sell  the  equity  of  redemption  in 
the  morgaged  tract  for  any  other  debt,  was  not  decided  in 
Dea?er  Camp  v  Coxe,  rior  in  any  subsequent  case.  Nor  is  it  now 
p  ^  necessary  to  determine  the  question:  For  the  plaintiffs  claim 
as  for  a  single  purchase  at  an  entire  price,  and  ask  for  a  con- 
veyance of  both  the  tracts  of  land,  on  the  ground  of  having 
bought  at  execution  sale  the  interest  of  Wm.  Parker  in  both, 
as  constituting  together  the  land  on  which  he  resided.  A 
sale  under  the  2d  section  of  the  Act  of  1812,  does  not,  as  in 
the  case  of  a  sale  under  the  1st  section,  disturb  the  legal  es- 
tate. The  purchaser  becomes  but  an  assignee  of  the  equity 
so  bought;  his  rights  are  purely  equitable;  and  his  relief 
must  be  in  equity  only.  And  when  he  comes  into  equity 
for  relief,  he  must  establish  the  case,  upon  which  he  asks 
for  relief.  The  plaintiffs  oflf^r  to  pay  the  price  bid  for  the 
interest  of  Parker  in  all  the  land,  upon  having  a  title  made 
for  all  the  land. 

The  claim  of  the  plaintifi^  to  be  regarded  as  purchasers 
from  William  Parker,  through  the  agency  of  the  sheriff,  is 
founded  on  the  fact  which  the  evidence  establishes,  that  he 
directed  the  sheriff  to  levy  on  the  lands  rather  than  on  his 
personal  goods.  It  is  in  the  nature  of  a  claim  for  the  speci- 
fic execution  of  a  contract. 

They  bought,  are  ready  to  pay,  and  pray  that  the 
bargain  may  be  decreed  to  be  carried  into  full  effect  To 
relief  upon  this  ground  there  are  several  decisive  objections. 
In  the  first  place,  all  the  evidence  tending  to  shew  a  contract, 
shews  (if  any  such  there  were)  a  different  contract  from  that 
alleged.  The  deposition  of  the  sheriff,  and  his  return  on 
the  venditioni  relied  upon  by  the  plaintiffs,  concur  with  the 
statement  in  the  answers  to  establish  that  the  plaintiffs  en- 
gaged to  pay  $31  besides  satisfying  what  was  due  the  State 
upon  both  the  tracts. 

In  the  next  plvce,  it  would  be  monstrous  to  aid  the  plain- 
tiffs in  compelling  Parker  to  execute  the  alleged  contract  on 
his  part,  when  they  have  been  faithless  as  respects  the  per- 
formance of  their  part  of  the  contract  An  essential,  the 
most  essential,  part  of  their  engagement  was  to  pay  off  the 
demands  of  the  State  then  pressing  upon  William  Parker,  to 
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meet  which  demands  he  assented  to  the  sale  of  his  interest  Oecembex 

in  these  tracts.     Up  to  this  moment  the  plaintiffs  hove  utter- |^^ 

]y  failed  to  perform  this  engagement.     They  have  not,  in    Deaver 
fact,  paid  any  part  of  these  demands.     It  is  not  shewn  that    p  ^ 
during  the  period  of  nine  years,  which  elapsed  from  the  time 
of  their  alleged  purchase,  they  made  any  efibrt  or  took  any 
step  on  their  part  to  fulfil  this  engagement.  The  bill  alleges, 
indeed,  that,  after  the  resolution  of  the  General  Assembly 
of  1832,  in  favor  of  Parker,  was  passed,  they  offered  to  the 
Commissioners  specially  appointed  by  the  Treasurer  to  take 
his  bond  to  pay  or  secure  the  payment  of  the  amouut  of  the 
judgment.    But  this  allegation  is  not  admitted  by  the  de- 
fendants nor  established  by  proof,  and,  if  it  were  true,  the 
fiict  shews  that  they  then  knew  Parker  bad  lost  all  expecta- 
tion of  their  discharging  the  judgment,  and  that  they  permit- 
ted him  to  go  on,  in  the  belief  that  no  relief  could  be  had 
through  them,  to  make  other  arrangements  for  the  satisfaction 
of  this  judgment    No  offer  to  Parker — or  to  any  one  autho- 
rized to  receive  the  money,  was  made  to  pay  this  part  of  the 
price  until  the  bill  was  filed.    No  ofier  has  ever  been  made 
to  pay  another  part  of  the  price,  the  debt  due  the  State  be- 
cause of  the  purchase  money  of  the  section  No.  l;.and  it  is 
not  shewn  that  the  plaintiffs  have  paid  the  sum  of  ^S'l,  which 
was  bid,  exclusive  of  the  sums  due  the  State,    Such  laches 
on  the  part  of  the  plaintiffs  (to  use  the  mildest  term  which 
can  characterize  their  conduct)  deprives  them  of  all  plausi- 
ble claim  upon  the  interference  of  aCourtof  Equity  on  their 
behalf. 

The  Bill  must  be  dismissed  with  costs. 

Per  Gurian,  Decreed  accordingly. 
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JAMES  QUINN  w.  JAMES  W.  PATTON  AND  OTHERS. 

^^°®' A  Sheriff  who  has  seized  property  UDder  an  execution,  which  is  claimed 
'         hy  other  persons  besides  the  defendant  in  the  execution,  cannot  sustain 
a  bill  of  interpleader  against  anch  persons^  and  the  plaintiff  in  the  ex- 
ecution requiring  them  to  interplead,  so  that  their  lespective  rights 
may  be  ascertained. 
When  the  same  solicitor,  who  files  the  plaintiff's  bill,  files  also  the  an- 
swers of  some  of  the  defendants,  costs  will  not  be  allowed  to  these 
defendants,  though  the  bill  be  dismissed  with  costs  as  to  the  others. 
The  case  of  Quirm  r  Green^  1.  Ired.  £q.  229,  cited  and  approved. 

This  was  a  oasd  removed  to  the  Supreme  Court  by  cdn- 
sent  of  parties  at  Lincoln  Court  of  Equity,  Fall  Term  1841, 
the  cause  having  been  previously  set  for  hearing  upon  the 
bill,  answers^  depositions  and  exhibits  at  that  Court.  The 
pleadings  and  facts  are  set  forth  in  the  opinion  delivered  in 
this  Court. 

V 

No  counsel  appeared  for  the  plaintiff. 
Waddell  and  Iredell  for  the  defendants  cited  the  case  of 
^inn  V  Greeny  1.  Ired.  Eq.  229. 

RuFPiN,  C.  J.  This  is  a  bill  of  interpleader  filed  Octo- 
ber 20th,  1839,  against  five  persons;  and,  on  the  pleadings, 
the  case  is  this:  The  defendant,  Patton,  took  a  judgment 
for  $2871  against  one  True,  by  confession  in  Buncombe 
County  Court,  which  sat  on  the  1st  Monday  of  July,  1839, 
and  on  the  24th  of  August  following,  he  delivered  eL  fieri 
facias^  issued  thereon,  to  the  plaintiff,  then  the  Sheriff  of 
Lincoln,  who  proceeded  to  seize  under  it  seven  horses  and 
other  articles  as  the  property  of  True,  but  then  in  the  pos- 
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session  of  the  defendant  Clarke;  which  articles  the  Sheriff  December 
sold,  and  by  the  sale  raised  the  sum  of  $677  86i.    Before     ^^^^' 
the  execution  came  to  the  hands  of  the  Sheriff,  True  had    Qoina 
absconded  from  Lincoln,  and  divers  of  his  creditors,  respect-    ^  ^ 
ively  took  out  original  attachments,  dated  after  the  1st  Mon- 
day of  July,  and  returnable  before  a  Justice  of  the  Peace, 
and  put  them  into  the  hands  of  Clarke,  who  is  another  of  the 
defendants  to  this  suit,  and  was  then  a  Constable  in  Lincoln, 
and  levied  them  on  the  horses  and  other  articles,  which  the 
Sheriff  subsequently  took  out  of  his  possession  under  Pat- 
ton's  execution.    Three  other  creditors  of  True,  namely,  the 
defendants  Slade,  Cody,  and  linger,  also  sued  out  original 
attaciiments  against  his  estate  on  different  days  in  August, 
returnable  to  the  County  Court   of  Lincoln;  and  the  bill 
states,  that,  after  the  plaintiff  had  made  his  sale,  he  was  in- 
formed that  these  last  attachments  bad  been  served  by  one 
of  his  deputies  on  the  same  property,  then  in  the  hands  of 
Clarke,  and  subject  to  the  attachments  that  had  been  served 
by  Clarke. 

The  bill  then  states  that  the  plaintiff  holds  the  said  sum 
of  $677,861,  ready  to  be  paid  to  whomsoever  he  ought,  but 
that  he  is  likely  to  be  injured  in  respect  thereof,  inasmuch 
as  Patton  claims  the  whole  thereof  under  his  execution,  and 
the  other  defendants  respectively  claim  parts  thereof  under 
their  several  attachments,  and  all  threaten  to  prosecute  actions 
against  the  plaintiff  accordingly,  and  he  is  unable  to  deter- 
mine to  which  of  those  parties  he  ought  in  law  to  account, 
for  the  following  reasons:    The  said  attaching  creditors  in- 
sist, that  the  property  was  not  snbject  to  Patton^s  execution, 
because,  first,  the  judgment  was  confessed  by  True  upon  the 
express  condition,  that  no  execution  should  be  issued  before 
the  following  October  term,  and  it  was  so  entered  of  record 
at  the  time  of  entering  the  judgment;  and,  secondly,  that  the 
execution  was  void  in  itself,  for  the  resson  that  it  was  tested 
in  vacation--^on  the  third,  instead  of  the  first  Monday  of 
July:  whereas,  on  the  other  hand,  Patton  insists,  that  the 
ttete  of  his  execution  was  incorrect  by  the  mere  misprision 
ot  the  Clerk,  and  hath  been  amended,  and  made  right  by  the 
Older  of  the  Court  of  Buncombe;  and  he]  also  denies  that 
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December  there  was  any  such  stay  of  execution  or  an  agreement  there- 
*  for  as  is  alleged  by  the  other  defendants;  and  as  to  that 
Quino  point,  the  said  Patton  avers  the  facts  to  be,  that  after  True 
^  ^  had  confessed  judafinent  he  stated  that  the  immediate  service 
of  execution  would  greatly  injpre  him,  and  requested  Pattoa 
not  to  take  out  one  in  less  than  .three  weeks,  within  which 
period  he  said  he  could  and  would  pay  $1000,  in  part  of 
the  debt;  and  to  induce  him  to  do  so  Patton  agreed  that  he 
would  not  take  out  execution  before  three  weeks,  and  that 
if  True  should  make  the  payment  as  promised  by  him,  he 
would  not  take  it  outbefore  thenext  term;  but  that  this  was  an 
arrangement  subsequent  to  the  judgment,  and  altogether 
voluntary  on  the  part  of  Patton:  That  the  Clerk  of  the 
Court  was  in  the  habit  of  issuing  executions  on  all  judg- 
ments whether  called  for  by  the  plaintiff  or  not;  and  that 
merely  to  prevent  this  being  done  in  that  case,  Patton's  at- 
torney told  that  officer  not  to  issue  an  execution  before  Oc- 
tober term,  unless  ordered;  and  the  Clerk,  as  a  memoran- 
dum for  himself  in  aid  of  his  recollection,  and  for  that  pur- 
pose only,  made  an  entry  on  his  docket,  ^'Execution  not  to 
issue  before  October:"  But  that  when  True  failed  to  make 
the  payment,  and  Patton,.  after  the  expiration  of  three  weeks, 
applied  for  an  execution,  the  Clerk,  well  remembering  the 
directions  given  to  him,  did  not  hesitate  to  issue  it,  and, 
thereupon,  of  his  own  accord  altered  his  memorandum  and 
made  it  conformable  to  what  had  been  told  him,  by  adding 
the  words  **unless  ordered." 

The  defendants  have  severally  answered  and  presented 
the  respective  allegations  and  claims  imputed  to  them  in  the 
bill;  and  the  defendant  Patton  further  insists  that  the  plain- 
tiff, having  acted  on  his  execntion,  cannot  require  him  to  in- 
terplead with  the  other  parties. 

The  counsel  for  the  defendant  Patton  has  again  presented 
the  point  made  in  his  answer,  by  moving  to  dismiss  the  hill, 
upon  the  ground  that  the  case  is  not  a  proper  one  for  a  bill 
of  interpleader;  and  the  opinion  of  the  Court  is,  that  the  bill 
must  be  dismissed.  It  would  have  been  more  correct,  had 
that  defendant  demurred,  instead  of  answering.  But  that 
goes  only  to  the  costs;  and  as  the  plaintff  has,  in  this  case, 
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been  subjected  to  none  bv  the  party's  answering,  that  he  December 

would  not  have  been  liable  to  upon  demurrer,  no  harm  has  __-!- 

been  done.    As  to  the  principal  point,  the  case  falls  directly     Quina 

within  the  decision  made  a  year  ago  in  the  suit  of  the  pres-    „  ^ 

Jt  ftt  ton* 
ent  plaintiff  ao:ainst  Green  and  others^  1  Ired.  Eq.  Rep.  229, 

The  difficulties  of  the  plaintiff  arise  merely  on  his  official 
duty  as  sheriff  and  on  the  legal  priorities  between  the  seve- 
ral defendants.  Q,uestions  of  that  kind  are  more  conveni- 
ently raised  and  deeided  at  law,  than  in  this  Court.  If  every 
adverse  pretension  to  preference  in  the  application  of  an  in< 
solvent's  property  among  his  creditors,  claiming  by  execu- 
tions or  attachments,  would  authorise  the  sheriff  to  call  upon 
the  creditors  to  interplead,  a  judgment  would  seldom  be  satis- 
ed  but  at  the  end  of  a  suit  in  equity.  It  would  change  the 
whole  jurisdiction,  and  the  Courts  of  law  would  in  but  few 
cases  be  able  to  compel  the  sheriff  to  do  his  duty  upon  the 
process  issued  to  him. 

The  bill  nwst  therefore  be  dismissed  with  costs  as  to  Pat- 
ton.  Costs  would  likewise  be  given  to  the  other  defendants, 
but  for  the  fact  that  they  are  represented  by  the  samie  solicitor 
who  drew  the  bill;  from  which  it  is  inferred,  that  those  par- 
ties and  the  plaintiff  were  at  a  good  understanding,  and  did 
not  deem  the  controversy  between  them  very  serious. 

Per  Curiam.  Decree  acc^rdiogljr. 
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KENNETH  MeCASKILL 

Vff. 

ARCHIBALD  McBRYDE  AND  ATLAS  JONES. 

Peeember  Where  there  was  a  bill  for  an  account  against  two^  and  a  jodginentpro  con- 
1841.        yeMo  as  to  one,  and  in  the  coarse  of  the  proceeding  an  order  was  en- 
*"     tered  that  an  account  should  be  takep  as  to  the  latter  "wiihoui  preju- 
dice," and  an  account  was  accordingly  taken,  and  exceptions  filed 
thereto,  Held  that  this  order  was  contrary  to  the  course  of  the  Court, 
and  not  an  adjudication  of  the  Court,  but  eoteied  by  consent  of  the 
psrties  to  speed  the  cause  without  doing  injustice;  and  where  it  seem- 
ed that  justice  could  not  be  done,  unless  the  account  was  taken  as  to 
all  the  parties,  the  account  taken  under  this  order  was  set  aside  in  toto 
and  a  new  reference  made  as  to  all  the  matters  of  account  prayed  for 
in  the  bill. 
The  case  of  MdAn  t  MRNaniara^  1  Ds¥.  &  Bat.  Eq.  406,  cited  and  ap- 
proved. 

This  was  a  case  Temoved  to  the  Supreme  Court,  from 
the  Court  of  Equity  of  Moore  County,  at  Fall  Term,  1841, 
on  aflSdavit  of  oue  of  the  parties.  The  proceedings  and 
facts,  upon  which  the  opmion  of  the  Supreme  Court  is  foun- 
ded, are  set  forth  in  the  opinion  of  the  Court. 

Badger  for  the  plaintiff. 

Winston  and  Mendenhall  for  the  defendants. 

Gaston,  J.  This  bill  was  filed  by  the  plaintiff,  who  had 
formerly  resided  in  this  State,  and  aAerwards  removed  to 
Scotland,  against  McBryde  and  Jones  to  have  an  account  of 
the  agency  of  William  Martin,  deceased,  their  testator,  who 
upon  the  plaintiff's  removal  had  been  constituted  a  general 
attorney  for  the  collection  of  his  debts  and  transaction  of  his 
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business  in  this  State,  and  also  an  account  of  their  own  a- December 
gency  as  the  plaintiff's  attorneys  in  fact  since  the  death  of 
the  testator.     Jones,  not  residing  within  the  State,  was  not  M*CukiU 
served  with  a  subpcBua,  but  was  made  a  party  defendant  by  ^^^  . 
publication,  and  the  bill  as  to  him  has  been  taken  pro  con- 
fesso,      McBryde  answered  the  bill,  and  the  cause  is  now 
brought  on  to  be  heard.     It  is  not  questioned  but  that  suffi- 
cient matter  is  stated  in  the  bill  to  render  this  a  fit  case  for 
an  account.     McBryde's  answer  contains  no  matter  to  bar 
an  account,  and  Jones  does  not  resist  it.  The  account,  there- 
fore, must  be  taken  as  prayed. 

Id  the  conrse  of  the.proceedings  below,  an  order  was  en- 
tered, declared  to  be  "  without  prejudice,"  for  the  taking  of 
an  account  against  Jones  only.  Such  an  account  has  been 
taken  and  several  exceptions  made  thereunto  oo  the  part  of 
Jones.  It  is  prayed  on  the  part  of  the  plaintiff  to  hear  the 
cause  against  this  defendant  upon  these  exceptions.  The 
order,  under  which  this  account  was  taken,  is  contrary  to 
the  course  of  the  Court,  and  not  regarded  as  nn  adjudication 
of  the  Court,  but  is  viewed  as  a  mere  consent  rule  of  the  parties 
for  speeding  the  cause,  if  it  may  be  thus  speeded  without 
doing  injustice.  See  MeLin  v  McNamara,  I  Dev.  A  Bat. 
Eq.  408.  In  this  case,  we  are  satisfied  that  justice  cannot 
be  done,  except  by  taking  the  accounts  in  the  regular  way 
according  to  the  course  of  the  Court,  so  that  all  the  parties 
may  be  actors  therein  and  it  n^ay  be  conclusively  ascertain  < 
ed  what  is  the  true  state  of  the  accounts  between  the  patties 
respectively. 

The  Court,  therefore,  sets  aside  in  Mo  the  account  report- 
edy  and  directs  a  refefence  for  taking  all  the  matters  pf  ac- 
count prayed  for  in  the  bill. 

Per  Curiam,  Ordered  accodingly. 
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HENRY  HOPPISS 
«ff. 

WILLI  AN  ESKRIDGE,  ADMINISTRATOR,  &;c.  AND  OTHERS. 

• 

December  The  Statate  of  dUtribations  does'not  apply  to  the  estates  of/emet  eoverU^ 

1841  dying  intestate.    The  husband  is  entitled  to  administer  for  his  own 

benefit;  and  if  any  other  person  shail  administer,  soch  administrator 

is  considered  in  equity,  with  respect  to  the  residae  after  paying  the 

debts,  as  a  trastee  foi  the  sarvJfing  hu8band  or  his  representatives. 

In  Equity  chotet  in  acHon  are  assignable  for  a  yalaable  consideration 
and  bona  fide,  sach  assignment  being  in  the  nature  of  an  agreement,  by 
which  the  assignor  is  bound  to  gi?e  to  the  assignee  the  benefit  of  that 
which  he  has  assigned. 

But  in  eqnity  as  well  as  at  law,  a  grant  of  land  (except  a  release)  is  Toid 
as  an  act  of  maintenance,  if,  at  the  time,  the  land  is  in  the  actual  pos. 
aession  of  another  per^oQi  claiming  under  a  title  ^dreise  to  that  of  the 
grantor. 

This  was  a  bill  filed  at  the  Fnll  Term,  1839,  of  Caswell 
Court  of  Equity,  to  which  the  defendant  Eskridge  answer- 
ed at  Spring  Term,  1840,  and,  at  the  same  Term,  judgment 
pro  confesso  was  entered  against  the  other  defendant  Lips- 
combe.  At  Fall  Term,  1841,  depositions  having  been  taken, 
the  cause  was  set  for  hearjing  and  transmitted  by  consent  to 
the  Supreme  Court.  A  statement  pf  tb^  pleadings  and  ma- 
terial facts  will  be  found  in  the  opinion  delivered  in  this 
Court. 

Morehead  for  the  plaintiff. 

W.  A,  Chraham  for  the  defendant. 

Daniel,  J.  The  bill  states  that  Richard  Eskridge,  by 
bis  will  bequeathed  several  slaves  to  his  wife  for  life,  remain- 


SUPREME  COURT  OP  NORTH  CARLOINA.  65 

der  to  his  daughter  Martha;  that  Martha  married  Thoma9^^<^^^« 

184i» 

Lipscombe,  and  died,  in  the  lifetime  of  her  mother,  the  ten- [^_ 

ant  for  life;  that  subsequently  the  tenant  for  life  died;  that  Hoppist 
William  Eskridge  administered  on  the  estate  of  Martha  .  ^  .^ 
Lipscombe,  and  sold  the  slaves;  that  Lipscombe,  the  husband,  ' 

assigned  by  deed  to  the  plaintiff  all  his  equitable  interest  in' 
the  estate  of  his  late  wife  in  the  hands  of  her  administrator 
for  the  sum  of  $1000.  The  bill  is  filed  by  the  assignee 
against  the  assignor  and  the  administrator  of  his  late  wife 
Martha,  for  an  account.  The  bill  is  taken  pro  confesso  as  to 
the  defendant  Lipscombe.  The  administrator  answers  and 
insists,  First,  that  tbeestate  in  his  hands  belongs  to  the  broth- 
ers and  sisters  of  the  intestate,  as  her  next  of  kin;  Secondly^ 
that  the  assignment  was  not  bonafide^  and  for  a  valuable  con- 
sideration, but  was  affected  with  champerty;  Thirdly^  that  a 
portion  of  the  money,  for  which  the  slaves  were  sold,  is  cov- 
ered by  a  decree  for  alimony,  obtained  by  the  present  wife  of 
Lipscombe,  against  her  husband,  and  to  which  himself  as 
administrator  and  Hoppiss,  the  present  plaintiff,  were  parties. 

First,  the  principle  is  wel> settled,  that  thestitute  of  dis- 
tributions does  not  apply  to  the  estates  of  femes  coverts^  that 
shall  die  intestate;  but  that  the  hnsbands  may  administer 
and  recover  and  enjoy  the  same,  as  tl*ey  might  have  done  be- 
fore the  making  of  the  statute.  If  any  other  person  admin- 
isters, such  administrator  will  be  considered  in  equity,  with 
respect  to  the  residue,  after  paying  the  debts,  as  a  trustee  for 
the  husband  or  his  representatives.  For,  the  husband  sur- 
viving the  wife,  her  whole  estate  vests  in  him  at  the  time  of 
her  death,  and  no  person  can  possibly  be  entitled  to  the  rights 
of  the  wife  but  himself,  so  that  her  whole  personal  property 
belongs  to  him.    3  Atk.  527.  Williamson  Ex'ors.  910. 

Secondly,  a  person,  out  of  possession,  cannot  at  law  con- 
vey any  thing  to  a  stranger;  he  ean  only  give  a  release  to 
one  in  possession.  Underwood  v  Lord  Uoursiown,  2  Scho. 
&  Lefr.  65.  But,  in  equity,  choses  in  action  are  assignable 
for  a  valuable  consideration  and  bona  fide — To^onsendv 
Windham,  2  Ves.  6;  Whitfield  v  Fauceit,  1  Ves.  332,  391 
— and  especially  equitable  cAo565  tn  action,  as  in  this  case; 
and  such  assignment  is  supported  in  equity  on  the  ground 
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December  that  it  is  an  agreement,  by  which  the  assignor  is  bound  to 
'    give  to  the  assignee  the  benefit  of  that,  which  he  has  assign- 

HoppiBs/  ed.    It  is  b/  agreement,  in  most  cases  of  choses  in  action^ 
J     I  that  the  assignee  takes.     The  covenant  of  the  assignor  is,  in 
"  ^ythis  Court,  adbposition  of  the  thing  assigned  that  could  be 
enforced  against  him.      Upon  principle,  therefore,  the  right 
ot  the  assignee  of  a  chose  in  action  is  derived  from  his  right 
\to  call  upon  the  assignor  for  a  specific  performance  of  the 
agreement  between  them.      He  is  entitled  to  whatever  inter- 
est the  assignor  himself  possesses,  or  is  capable  of  procuring. 
6  Ves.  394  2  Roper  on  Hus.  &  Wife  510.     While  we  make 
these  remarks,  it  may  be  proper  to  state,  that  the  rule  does 
not  extend  to  lands.     For  every  grant  of  land,  except  as  a 
release,  is  void  as  an  act  of  maintenance,  if  at  the  time   the 
lands  are  in  the  actual,  possession  of  another  person,  claim* 
ing  under  a  title  adverse  to  that  of  the  grantor.      Such  as* 
signments  were  offences  in  England,  both  by  the  common 
law  and  under  the  statutes.    4  Kent's  Com.  (3d  edit.)  446  to 
450.     And  all  agreements,  tainted  with   maintenance  or 
champerty,  are  void  in  equity  as  well  as  at  law.      Wallis  v 
Dulce  of  Portland,  3  Ves.  494.  Powell   v  Knowler^  2  Atk» 
224.    Stephens  v  Bagwell,  15  Yes.  139.     Wood  v  Downs^ 
18  Ves.  120.  Harrington  v  Long,  2  Mylne  &  Keen,   590; 
Champerty  consists  in  the  unlawful  maintenance  of  a  suit, 
in  consideration  of  a  bargain  for  part  of  the  thinsr,  or  some 
profit  out  of  it.     But  in  this  case,  the  deed  of  assignment  to 
the  plaintiff  appears  on  its  face  to  be  absolute,  and  for  the 
consideration  of  $1000;  the  proof  is  that  the  plaintiff  gave 
that  sum,  and  there  is  no  evidence  of  champerty  offered  by 
the  defendants.    The  assignor  is  made  a  defendant,  and  he 
suffers  the  bill  to  be  taken  pro  confesso]  which,  we  think,  is 
in  this  case  an  admission  that  the  assignment  was  made  as 
stated  in  the  bill,  or,  at  least,  precludes  the  other  defendant 
from  raising  the  objection.     The  defendant  acknowledges  a 
balance  in  his  hands,  belonging  to  the  estate  of  his  intestate, 
of  $1480  10.     Under  all  the  evidence  in  the  case,  we  are  of 
the  oi>inion  that  the  plaintiff  is  entitled  to  a  decree  for  that 
sum,  and  also  to  a  decree  for  an  account,  if  he  wishes  it. 
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As  to  the  sum  claimed  to  be  deducted  to  satisfy  the  de-  December 
cree  for  alimony  to  the  present  wife  of  the  defendant  Lips-     ^^^^' 
combe,  there  is  no  evidence  of  it  filed  with  the  papers  in  the  HoppisB 
case.    If  an  account  is  to  be  taken,  it  will  be  time  enough  to       y 
offer  it  before  the  master.  ^^  ^* 

Per  Curiam,  Decree  for  the  plaintiff. 


G 
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JOHN  C.  ATKINS,  EXECUTOR  OF  HENRY  DELAMOTHB 

vs. 
FRANCIS  J.  KRON  AND  OTHERS. 

December  ^^^'^  ^  tefitator  by  his  will  gives  to  each  of  hie  heirs  and  distribatees 
1841.         A  certain  portion  of  his  estate,  "  and  no  more,^*  these  words  will  not 

-i  of  themselves  exclude  the  heirs  and  next  of  kin  from  other  portions  of 

the  estate,  noteffectaally  given  away  to  some  other  person,  for  as  to 
soch  portions  they  take  by  law,  independent  of,  and  even  againPt,  the 
intent  of  the  testator.  Yet  each  words  of  exclusion  may  have  an  im- 
portant bearing  in  the  construction  of  other  devises  in  the  will,  so  as 
to  prevent  any  restriction  on  the  terms  of  another  clause,  whereby  an 
intestacy  jpro  tanto  might  be  produced. 
Where  A.  by  will  devised  as  follows:  *'  I  give  the  balance  or  residue  of 
my  property  to  my  executor  in  trust  for  the  benefit  of  my  sister  Q's 
grand-children,  by  the  name  of  F.,  to  be  paid  to  any  one  of  them 
who  should  apply  for  the  same;  subject,  however,  to  the  payment  of 
the  legacies  dec.  But  bhould  no  one  of  my  sister  Q*s  grand-children 
or  any  one  duly  authorised  legally  to  receive  the  above  property  in 
their  behalf,  apply  within  two  years  from  the  time  of  my  decease, 
then  the  above  property  to  revert  unto  Mary  C.  Kron's  children  and 
be  distributed  equally  among  them,  subject  to  the  legacies,*' &c.  Held 
that  the  grand-children  of  Q.,  being  aliens,  although  they  were  enti- 
tled to  the  residue  of  the  personal  property,  could  not  receive  and  hold 
any  beneficial  interest  in  the  real  estate;  and  that  this,  therefore,  should 
'  go  over,  under  the  limitation,  to  Mary  C.  Kron's  children;  and  this 
the  more  especially  as  the  testator  had  plainly,  in  a  previous  part  of 
the  will,  expressed  his  intent,  that  no  part  of  this  real  estate  should 
go  to  his  heirs  at  law. 
Where  a  testator  by  his  will  directed  that  *<  a  slave  named  David  and 
his  wife  and  their  daughter  Charity  and  her  four  children,  should  be 
put  in  possession  of  a  certain  piece  of  land  and  there  live  together, 
provided  that  David  and  all  his  family  support  themselves,  without  a- 
ny  cost  to  the  estate;  and  in  order  that  he  may  be  able  to  accomplish 
this  task,  I  desire  that  he  should  enjoy  the  product  of  that  farm,  with 
the  labor  of  himself,  his  wife,  his  daughter  Charity  and  Charity's 
children,  until  the  children  attain  the  age  of  21,  and  then  that  C's 
children  be  returned  into  the'common  stock,  as  every  one  of  them  at- 
tains the  age  of  21,"  and  the  testator  then  gives  David  and  his  wife, 
for  the  support  of  their  family,  some  provisions,  a  horse  &c.  and  di- 
rects that  they  shall  remain  in  possession  of  that  land  during  their  na- 
tural life  free  from  all  incumbrances.-  Held  by  the  Court  that  the  testa- 
tor did  not  intend  the  emancipation  of  any  of  these  slaves. 

This  was  a  bill  filed  at  the  Fall  Term,  1840,  of  Montgo- 
mery Court  of  Equity,  by  the  plaintiff  as  executor  of  Henry 
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Delamothe,  praying  the  advice  and  direction  of  the  Court  December 
in  the  construction  of  the  will  of  his  testator.    All  the  per-  ' 

sons  who  claimed  under  the  will,  and  also  the  Trustees  of  AtkiDs 
the  University  of  North  Carolina,  were  made  parties  defen-  ^^ 
dant,  and  severally  put  in  their  answers,  submitting  to  any 
decree  the  Court  might  make  in  the  premises.  The  case 
having  been  set  for  hearing  at  Spring  Term,  1841,  on  the 
bill,  answers,  documents  and  exhibits  filed,  was,  by  consent 
of  parties,  transferred  to  the  Supreme  Court.  The  material 
fiicts  disclosed  in  the  pleadings  and  proofs  are  stated  in  the 
opinion  delivered  in  this  Court. 

This  case  was  argued  at  length  by 
Strange  for  the  grand*children  of  duenet. 

Winston  for  Kron's  children. 
MendenhaU  for  the  heirs  and  distributees  of  the  testator. 

W.  H  Haywood,  jr.  for  the  Trustees  of  the  University  of 
North  Carolina. 

RuppiN,  C.  J.  Henry  Delamothe,  a  native  of  Prance 
and  naturalized  citizen  of  the  United  States  and  a  resident  of 
Montgomery  county,  being  seized  of  a  valuable  real  estate, 
and  also  entitled  to  a  number  of  slaves  and  other  considera- 
ble personal  property,  made  his  will  bearing  date  the  10th 
day  of  September,  1838,  and  died  shortly  thereafter.  By 
that  instrument,  he  devised  to  B.  Delamothe.  then  his  wife,  a 
tract  of  land  during  her  natural  life,  and  bequeathed  to  her 
one  third  of  his  slaves  and  other  personalty.  To  two  chil- 
dren, who  had  been  born  during  the  coverture,  and  to  nny 
others  who  might  be  born,  the  will  gives  gives  <'  fifty  cents 
each  and  no  more." 

To  F.  A.  Delamothe,  a  brother  of  the  testator  residing 
with  him,  there  are  given  some  small  specific  legacies,  the 
sum  of  $100  and  an  annuity  of  $160  per  annum  during 
bis  life. 

To  Mary  C.  Kron,  a  niece  of  the  testator  and. the  wife  of 
Francis  J.  Kron,  he  gives  a  legacy  of  $1000,  and  also  an  an.         ^c 
nuity  of  $100  per  annum  during  her  life;  and  to  each  of 
their  children  then  born  or  that  they  might  afterwards  have, 
is  given  the  sum  of  $1000,  to  be  paid  to  them  respectively, 
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December  with  inteiest  from  the  death  of  the  testator,  when  they  shall 
^^^^'    attain  21  years.    At  that  time  Mr.  and  Mrs.  Kroa  had  two 
Atkios    children,  who  were  born  in  this  State,  and  are  still]  infants; 
,,  ^       and  no  other  has  as  as  yet  been  bom. 

Then  comes  the  following  clause: '"  I  give  the  balance  or 
residue  of  my  property  to  my  executor  in  trust  for  the  bene- 
fit of  my  sister  duenet's  grand-chriidren  by  the  name  of  Fo- 
restier,  to  be  paid  to  any  one  of  them  who  should  apply  for 
the  same,  subject,  however,  to  the  payment  of  the  legacies 
made  in  this  will,  and,  moreover,  obligatory  to  them  to  the 
payment  of  $100  yearly  to  their  grand-mother  Quenet  dur- 
ing her  life,  and  after  her  decease,  the  same  sum  of  $100  to 
be  paid  to  their  own  mother  yearly,  also  during  her  life. 
But  should  no  one  of  my  sister  duenet's  grand-children  or 
any  one  duly  authorised  legally  to  receive  the  above  proper- 
ty in  their  behalf  apply  within  two  years  from  the  time  of 
my  decease,  then  the  above  property  to  revert  unto  Mary  C* 
Kron's  children  and  be  distributed  equally  among  them,  sub- 
ject, however,  to  the  legacies  herein  mentioned."  By  a  sub- 
sequent clause  the  testator  directs,  that,  after  allotting  his 
wife's  share,  his  executors  shall  hire  out  his  slaves,  except 
one  family,  consisting  of  a  man  by  the  name  of  David  and 
his  wife  and  their  daughter  Charity  and  her  four  children; 
and  in  respect  to  that  family,  he  directs  that  they  shall  be 
put  in  possession  of  a  certain  piece  of  land,  and  ^Hhere  live 
together,  provided  that  David  and  all  his  family  support 
themselves,  without  any  cost  to  the  estate;  and  in  order  that 
he  may  be  able  to  accomplish  this  task,  I  desire  that  he 
should  enjoy  the  product  of  that  farm,  with  the  labor  of  him- 
self, his  wife  and  daughter  Charity  and  Charity's  children^ 
until  the  children  attain  the  age  of  21;  and  then  that  Char- 
ity's children  be  returned  into  the  common  stock,  as  every 
one  of  them  attains  the  age  of  21."  The  will  then  gives 
David  and  his  wife,  for  the  support  of  their  family,  some  pro- 
visions, a  horse,  some  farming  stock  and  utensils,  and  di- 
rects that  they  shall  -'remain  in  possession  of  that  land  dur- 
ing their  natural  life,  free  from  all  incumbrances/'  And  the 
present  plaintiff  is  appointed  executor. 
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The  testators's  sister  Q,ueaet  and  her  daughter,  Mrs.  For-Brcmiber 
estier,  were  bom  and  reside  in  Paris,   in  the  kingdom  of [^^ 


France;  and  Mrs.  Quenet's  grand-children,  by  the  name  ot    Atkins 
Forestier,  were  six  children  of  Mrs.  Forestier,  who  were  al-    ..  ^ 

Kron. 

80  natives  of  Paris,  and  have  ever  resided  there.  Within 
two  years  after  the  death  of  the  testator,  an  agent  of  Mrs. 
duenet,  Mrs.  Forestier  and  of  the  six  children  of  the  latter, 
duly  authorised  by  letters  of  attorney  to  receive  the  estate^ 
and  interests,  to  which  those  parties  were  respectively  enti^ 
tied  under  the  will,  applied  to  the  executor  for  the  same; 
Mrs.  Quenet  and  Mrs.  Forestier  obliging  themselves  respec- 
tively to  dispense  the  executor  from  retaining  any  part  of  the 
estate  as  a  fund  to  secure  the  annuities  to  them,  and  autho- 
rising him  to  pay  the  whole  to  the  common  agent,  and  re- 
serving only  the  right  of  arranging  personally  with  the  le« 
gatccs,  Mrs.  Forestier's  children,  to  secure  their  annuities 
upon  the  funds  sent  to  them  in  France. 

This  bill  is  filed  by  the  executpr  against  the  testator's  wi- 
dow and  her  two  children,  against  Kron  and  wife  and  their 
two  children,  and  against  Mrs.  duenet,  Mrs.  Forestier,  the  six 
children  of  Mrs.  Forestier,and  the  Trustees  of  the  University; 
and  it  asks  a  construction  of  the  will,  and  that  the  plaintiff  may 
administer  the  estate  and  account  under  the  direction  of  the 
Court.  The  points  upon  which  the  assistance  of  the  Court 
is  asked,  are:  First,  whether  the  reversion  of  the  land  devised 
to  the  wife  for  life  vests  in  the  heirs  at  law  undisposed  of,  or  is 
included  in  the  residue  given  to  the  plaintiff  in  trust.  Secondly, 
whether  the  alienage  of  the  testators's  sister,  niece  and  great 
nephews  and  nieces,  resident  in  France,  excludes  them  or  eith- 
er of  them  from  the  benefit  of  the  dispositions  in  their  favor  in 
the  personal  and  real  estate  of  the  testator,  or  either  of  them; 
if  so,  whether  the  same  belongs  to  the  heirs  at  law,  the 
Trustees  of  the  University,  or  goes  over  under  the  limita- 
tion to  Mary  C.  Kron's  children:  whether  the  application  to 
the  executor  on  behalf  of  those  French  subjects,  by  attorney 
is  sufficient  within  the  provision  of  the  will,  or  ought  to 
have  been  made  by  them  or  some  of  them  personally;  and 
by  what  mode  the  pecuniary  legacies  and  annuities  are  to  be 
raised  or  secured. 
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Deeembei     All  the  defendants  have  put  in  answers,  and  submit  the 

[^_8ame  questions  raised  in  the  bill. 

Atkins  The  Court  has  no  difficulty  in  pronouncing  that  the  wi- 
^  dow  and  children  of  the  testator  have  no  right  to  any  part 
of  the  estate,  except  as  particular  gifts  are  made  to  them  re- 
spectively in  the  will.  The  paper  begins  with  a  declaration, 
that  the  testator  means  to  dispose  of  the  wordly  goods,  which 
it  has  pleased  God  to  bestow  on  him;  and  thus  shews  that 
he  did  not  mean  to  die  intestate  as  to  any  thing.  He  then 
gives  to  the  children  born  or  to  be  bom  of  his  marriage  fifty 
cents  each  and  no  more\  and  thereby  informs  us  very  plain- 
ly, that  he  intended  to  exclude  them  from  taking  any  other 
part  of  his  estate.  It  is  true  that  no  exclusion  of  the  heir  or 
of  those  entitled  to  distribution,  however  positive  and  expli- 
cit, is  effectual  per  se.  For  they  take  by  law  independent 
of,  and  even  against  the  intent,  whatever  the  testator  does 
not  give  to  some  other  person;  and,  therefore,  only  an  effec- 
tual disposition  in  favor  of  another  can  defeat  the  heirs  and 
next  of  kin.  Nevertheless,  these  expressions  and  the  pur- 
pose of  exclusion  aid  in  the  attempt  to  put  the  proper  con- 
struction on  other  words  in  the  will,  by  which  the  testator 
endeavored  to  make  a  disposition  of  his  property  to  another. 
They  must  prevent  any  restriction  on  the  terms  of  another 
clause,  whereby  an  intestacy  pro  tanio  would  be  produced, 
and  oblige  the  Court  to  receive  even  doubtful  words  in  a  sense 
which,  if  possible,  will  give  the  property  to  some  one,  and 
thus  keep  it  from  going  to  the  heir.  Here  the  language  is 
not  of  dubious  import,  but  clear  enough;  being  that  techni- 
cally appropriate  to  the  general  gift  of  every  thing  that  may 
not  be  legally  given  to  any  one  else  in  particular.  "The  ba- 
lance or  residue  of  my  property"  takes  in  every  thing,  person* 
al  or  real,  not  otherwise  disposed  of;  especially  this  will 
must  be  so  understood,  when  it  is  thus  clear  that  the  testa- 
tor meant,  that  those,  who  would  by  law  succeed  to  his  es- 
tate, if  not  disposed  of,  should  not  have  any  of  it.  Our  opin- 
ion therefore  is,  that  in  no  event  can  those  persons  have  any 
portion  of  this  property;  for  the  residuary  clause  is  general 
and  covers  every  thing. 
The  material  question  is,  who  are  entitled  under  that 
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residuary  clause.    We  have  no  doubt^  in  the  first  place,  that  December 
the  demand  or  application  by  the  French  donees  by  attorney  ' 

meets  the  requisition  of  the  will.  All  the  testator  meant  by  Atkins 
requiring  them  or  some  one  of  ihem  to  apply  for  payment  ^ 
was  to  save  his  executor  the  trouble  of  seeking  out  for  those 
persons  in  France,  if  in  existence;  and  enable  him  to  settle 
with  them  in  this  country.  Probably  the  testator  had  no 
certain  knowledge,  which  of  those  relations  of  his  were  a- 
live,  if  any;  for  he  is  able  to  describe  his  grand-nephews  and 
nieces  only  by  the  general  terms,  "my  sister  duenet's  grand- 
children." And  from  his  uncertainty  upon  that  point  and 
the  intention  that  his  executor  should  not  retain  the  estate 
indefinitely,  for  the  want  of  a  certain  owner,  he  directs  the 
application  by  his  foreign  legatees  to  be  made  within  the 
reasonable  period  specified.  But  there  is  nothing  to  shew, 
that  such  application  was  to  be  by  them  in  their  own  per^ 
sons.  If  it  appeared  that  some  such  thing  was  in  the  testa : 
tor's  contemplation  as  the  means  of  identilying  those  per- 
sons, there  would  be  more  in  the  argument.  But  we  see 
nothing  of  the  sort;  for  if  those  persons  had  come  here,  it 
does  not  appear  how  they  could  have  established,  that  they 
were  the  legatees,  more  than  if  they  remained  in  France. 
It  follows  that  the  application,  necessary  to  give  them  the 
benefit  of  the  donations  to  them,  may  be  made  through  any 
person  appointed  by  themselves.  Indeed,  we  think  the 
words  of  the  will  itself  expressly  admit  of  the  application  by 
attorney,  and  shew  that  the  testator  expected  it  to  be  made 
in  that  manner.  After  giving  the  estate  to  all  of  Mrs.  CL's 
grand-children  and  directing  the  payment  to  any  one  of 
them,  who  should  apply  for  the  same,  he  afterwards  adds, 
<^ should  no  one  of  my  sister  Q.'s  grand-children,  or  any  one 
duly  authorised  legally  to  receive  the  above  property  in 
their  behalf,  apply,  &c."  then  over  to  Mrs.  Kron's  childreUi 
which  shews  that  the  person  thus  to  be  "authorized"  to  re- 
ceive the  property  was  ^^no  cm6"  of  his  sister's  grand-chil- 
dren, and  therefore  could  have  no  authority  but  as  the  proxy 
of  those  legatees.  So  far,  then,  as  the  demand  is  concerned, 
the  foreign  legatees  have  entitled  themselves.  And  in  re- 
spect of  the  personalty,  there  is  no  doubt,  that,  although 


64  EQUITY  CASES  IN  THE 

December  aliens,  they  have  capacity  to  take  and  hold  for  their  own 
^  •    benefit;  and,  therefore,  that  the  executor  should  pay  over  the 


Atkins,  same  to  their  attorney,  reserving  what  is  proper  for  the  satis- 
V       faction  of  the  pecuniary  legacies  charged  thereon. 

With  the  real  estate  we  think  it  is  different.  The  opin- 
ion of  the  Court  is  that  it  goes  over,  under  the  limitation,  to 
Mrs.  Kron's  children.  If  aliens  can  take  land  by  devise,  it 
is  certain  they  cannot  hold  it,  or  an  interesLin  it  against  the 
sovereign  or  the  grantee  of  the  sovereign.  Whether  a  de- 
vise to  an  alien  will  vest  the  estate  so  as  to  enable  the  sov- 
ereign to  claim  it  against  the  heir  at  law  or  not,  or,  wheth- 
er, if  it  will,  the  Trustees^of  the  University  can,  as  grantees 
of  the  State,  claim  it  as  "property  escheated,"  are  questions, 
on  which,  at  present,  we  do  not  propose  to  give  an  opinion. 
For  admitting  the  affirmative  of  both  propositions  to  be  true, 
yet  we  think  that  the  gift  to  the  Krons  is  of  such  a  character 
as  to  prevent  the  devise  to  the  foreign  relations  taking  effect 
for  the  benefit  merely  of  the  State  or  the  Uuniverity,  or  for 
any  other  purpose  but  for  the  benefit  of  those  relations  them- 
selves. The  gift  over  operates,  like  a  conditional  limitation, 
to  make  the  first  estate  cease  or  to  prevent  it  from  arising,  if 
it  cannot  legally  be  enjoyed  by  the  testator's  favorite  rela- 
tions, and  vests  it  immediately  in  the  second  class  of  rela- 
tions, who  are  next  in  his  affections,  and,  in  that  event,  are 
subtituted  by  him  for  the  former.  Here,  as  we  have  already 
seen,  the  heirs  at  law  are  cut  off  entirely.  Then  follows  a 
general  gift  to  alien  relatives,  of  whose  number,  names  or 
even  existence,  the  testator  seems  not  to  have  been  certain; 
and  of  whose  capacity  to  take  or  enjoy,  he  seems  to  have  en- 
tertained doubts;  for  that  is  probably  the  meaning  of  the 
words,  "duly  authorized,"  to  do  what?  'legally  to  receive' 
the  property.  If  the  will  had  stopped  there,  the  land  would 
have  vested  in  those  persons  or  such  one  of  them  as  happen^ 
ed  to  be  living;  and  then,  of  course,  have  gone  according  to 
the  law  regulating  the  rights  of  aliens  in  real  estate.  But  it 
does  not  thus  stop;  but  goes  on  to  sfly,  that  if  those  aliens,  in 
the  first  place,  shall  not  apply  within  two  years,  then  cer- 
tain of  his  domestic  relations  shall  have  what  was  given  to 
the  former.    Now,  that  of  itself,  is  strong  to  shew  the  in- 
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tenf,  that  the  applicatioD,  here  spoken  of,  should  be  an  efiec-  December 
fual  applieationfone,  under  which  the  devisees  could  get  and  ' 

enjoy  the  land.  For  why  gire  to  one  pc^on,  for  the  want  Atkins 
of  an  application  by  a  prior  donee,  wiien,  if  the  application  ^ 
were  made,  it  would  have  no  more  real  operation  on  the  in- 
terests of  the  applicant,  than  if  it  had  been  omitted  altogeth- 
ei?  And,  in  the  second  place,  this  view  is  strengthened  by 
the  phraseology  already  alluded  to,  "legally  to  receive,"  for  , 
that  indicates  the  doubt  in  the  testator's  mind  of  their  capa- 
city, and  teaches  us  that  his  purpose  was  really  this;  that  his 
relations  should  have  his  estate  at  all  events,  and  no  other 
person  under  any  circumstances,  while  any  of  those  rela- 
tions existed;  and,  that  among  his  relations,  he  gives  to  one 
class,  as  preferred  before  another  class;  but  if,  either  they 
will  not  accept  the  gift  within  a  reasonable  period,  or  cannot 
by  law  take  and  hold  it,  then  the  second  cla$s,  who  can- en- 
joy it,  shall  take  instead  of  the  former.  Such  seems  to  us  to  be 
very  clearly  the  meaning  of  this  will.  It  provides  by  a  sec- 
ond limitation  for  the  event  of  the  first  limitation  not  taking 
effect,  in  fact  and  law,  beneficially,  within  two  years.  There- 
fore it  must  be  declared,  that  the  personalty  belongs  to  the 
grand-children  of  Mrs.  Quenet  and  the  realty  to  the  two 
children  of  Mrs.  Kron,  subject  nevertheless  to  the  charges 
of  the  pecuniary  legacies  thereon. 

This  brings  us  to  an  interesting  and  intricate  question, 
which  is,  how  the  pecuniary  legacies  and  annuities  shall  be 
raised  and  secured.  There  could  be  no  difficulty,  if  the 
whole  fund,  personal  and  real,  went,  in  the  event,  as  the 
testator  expected  it  would,  that  is,  to  the  same  persons.  But, 
as  it  turns  out,  that  by  the  will  the  former  goes  to  one  class 
of  legatees  and  the  latter  belongs  to  another  set  of  donees, 
the  question  arises,  whether  the  realty  is  liable  to  the  pay* 
ment  of  any  proportion  of  the  debts  and  pecuniary  legacies, 
until  the  personal  estate  be  exhausted.  Upon  that  question 
there  was  no  argument  at  the  bar.  It  is  one,  which  we 
think,  requires  discussion,  and  therefore  the  cause  is  directed 
to  stand  over  for  argument  on  that  point.  In  the  mean 
while  it  seems  proper  we  should  say,  that  the  pecuniary  leg* 
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December  acies  to  Mrs.  Kron,  and  Francis  A.  Delamothe  and  the  anna- 
ities  to  them  and  others  may  safely  and  ought  to  be  paid, 
provided  the  whol^  fund  be  sufficient  to  pay  them  all,  by 
the  executor  out  of  any  monies  in  his  hands.  The  ivhole 
.  estate  is  charged  with  those  sums,  and  the  legatees  and  an- 
nuitants ought  not  to  be  compelled  to  await  the  adjustment 
of  the  contest  between  the  owners  of  the  different  funds  lia- 
ble for  their  satisfaction. 

Upon  the  question  respecting  the  slave  David  and  his 
family,  although  the  testator  has  expressed  himself  obscure- 
ly, we  are  of  opinion,  that  he  did  not  intend  their  emancipa- 
tion, and  that  they  form,  necessarily,  a  part  of  the  residue  of 
the  personal  estate  disposed  of  by  the  will. 

Per  Curiam.  Declared  accordingly. 


CALVIN  COX 
NOAH  SMlTff£2RMAN  &  al.,  Administrators  ko. 

Where  a  bill  was  filed  against  two  as  joint  administrators  upon  a  matter 
relatinjjr  to  the  acts  of  their  inttetate,  aad  they  filed  a  joint  answer,  a 
deposition,  taken  on  a  notice  given  to  only  one  of  the  defendants  and 
in  their  absence,  cannot  be  read  in  the  oause,  unless  soch  notice  had 
been  previonsly  authorized  by  a  special  order  of  the  Court 

It  seems  that  in  cases  where  the  plaintitf  can  entitle  himself  to  a  decree 
against  one  defendant  alone,  separate  from  bis  co-defendant,  notice  to 
that  defendant  may  be  sufficient  to  authorise  the  reading  of  the  depo* 
sition  as  to  him. 

This  was  an  appeal  from  an  interlocutory  decree  of  his 
Honor  Judge  Pearson,  made  at  the  Fall  Term,  1841,  of 
Moore  Court  of  Equity.     The  matter  and  grounds  of  the 
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decree  appealed  from  are  stated  in  the  opinion  delivered  in  Deeember 
this  Court.  ^®*^- 


Winston  for  the  plaintiff. 
JHendenhall  iot  the  defendant. 

RuFFiN,  C.  J.  The  defendants  took  joint  adniinistra-, 
tion  of  the  estate  of  S.  Smitherman,  who  died  intestate;  and 
they  instituted  actions  on  two  bonds,  which  the  plaintiff 
gave  to  their  intestate  in  his  lifetime,  and  obtained  judg- 
ments; and  thereupon  the  plaintiff  filed  this  bill  in  the 
Court  of  Equity  for  Moore  County,  for  an  injunction  and  to 
be  relieved  against  the  judgments.  The  defendants  united 
in  an  answer;  and  after  replication,  the  plaintiff  took  a 
-commission  to  take  the  deposition  of  a  witness  resident  in 
Moore,  and  proceeded,  in  the  absence  of  both  of  the  defen- 
dants, to  have  it  taken,  after  having  given  notice  to  the  de- 
fendant Spencer  alone,  and  without  any  notice  to  the  other 
defendant,  N.  Smitherman.  Upon  the  return  of  the  com- 
mission and  deposition,  the  Court  ordered  the  deposition  to 
be  suppressed,  upon  the  ground  of  the  insufficiency  of  the 
notice.  The  plaintiff  subsequently  filed  a  petition  to  rehear 
the  matter;  and  therein  also  stated,  that  the  witness  was  the 
only  one  by  whom  he  could  prove  the  equity  of  his  bill,  and 
that  the  witness  had  died  within  ten  days  after  the  order  was 
made,  whereby  it  became  impossible  to  take  his  deposition  a 
second  time.  Upon  the  rehearing,  the  Court  reversed  the 
former  order,  and  passed  the  deposition  to  be  read  on  the 
hearing.    From  that  decision  the  defendant  appealed. 

The  hardship  on  the  plaintiff  of  losing  his  evidence  by 
the  death  of  the  witness  would  incline  us,  as  it  induced  his 
Honor,  to  admit  the  deposition,  if  it  could  be  done  without 
opening  the  door  to  a  general  mischief.  But,  we  think,  it 
cannot  be  done.  The  act  of  1782,  Rev.  St.  c.  32,  s.  4,  pro- 
vides, that  ''no  such  testimony"— *-by  deposition — «  shall  be 
taken  until  at  least^twenty  days'  notice  of  the  time  and  place 
of  taking  the  same  shall  be  given  to  the  opposite  party."  The 
mode  of  executing  a  commission  in  private  was  thus  abroga- 
ted; and  it  became  the  legislative  policy  to  subject  witnesses 
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Decembei  to  the  test  of  the  presence  of  those  against  whom  they  testL 
fy,  and  to  their  cross-examination.  This  is  a  most  impor- 
Cox  tant  cliange  in  the  proceedings  of  this  Court,  and  in  further- 
-  7,  ance  of  the  administration  of  justice  in  it.  For  which  rea- 
son  the  Court  ought  not  to  restrain  the  operation  of  the 
words  of  the  statute,  so  as  to  weaken  their  natural  sense,  but 
should  interpret  them  liberally,  if  they  were  doubtful,  so  as 
to  give  the  full  benefit  of  the  act  to  every  person,  whose  in- 
terest can  be  affected  by  the  testimony  of  the  witness.  The 
two  defendants  t(^ther  constitute  ''  the  opposite  party;"  and 
therefore,  there  must  be  notice  to  both.  We  are  not  aware, 
that  it  has  ever  before  been  held  that,  in  a  suit  against  two, 
a  deposition  may  be  taken  on  notice  to  one  of  them.  It  is  a- 
gainst  first  principles,  that  a  person  should  be  concluded, 
when  he  has  neither  put  an  interrogatory  to  the  witness,  nor 
had  an  opportunity  of  doing  so.  If,  indeed,  the  plaintiff  here 
could  go  on  and  entitle  himself  to  a  decree  against  that  de- 
fendant by  himself,  to  whom  he  gave  notice,  we  should  see 
no  objection  to  it.  But  the  objection  is  to  reading  the  evi- 
dence against  the  other  defendant  who  had  no  notice.  We 
think  it  cannot  be  read  a^rainst  him;  and  if  so,  it  can  be  read 
against  neither.  For  the  equity  is  set  up  in  the  bill  on  the 
alleged  acts  of  the  intestate,  and  not  on  those  of  the  present 
defendants  or  either  of  them;  and  if  the  plaintiff  could  get 
a  decree  at  all,  it  would,  therefore,  be  against  both  of  the  de- 
fendants, enjoining  any  further  proceedings  on  the  judg- 
ments. 

Cases  were  cited  in  the  argument,  in  which  depositions 
had  been  allowed  to  be  read,  after  the  death  of  the  witness- 
es, to  prevent  the  defeating  of  justice.  But  those  were  cases 
of  irregularity  merely  in  the  mode  of  taking  the  deposition, 
as  if  it  had  been  written  by  the  witness  before-hand,  instead 
of  being  written  by  the  commissioner  on  the  examination,  or 
the  like,  and  they  have  no  application  to  the  present  ques- 
tion. If  in  England  a  commission  were  executed  without 
affording  the  adverse  party  an  opportunity  of  joining  in  it, 
and  exhibiting  cross-interrogatories,  it  is  not  to  be  supposed 
Ihat  a  deposition  thus  taken,  would,  under  any  circumstan- 
ces, be  allowed  to  be  read.     That  would  not  be  harmless  ir- 
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tegttlarity,  but  would  go  to  the  subsUince  of  the  evidence  DMeinb«i 
end  the  degree  of  faith  to  be  yielded  to  it.  So  in  this  Statei  ^^^^' 
we  think,  it  is,  if  a  deposition  be  taken  without  notice.  The 
Court  cannot  decree  upon  an  tx  parte  affidavit.  The  prac- 
tice has  always  been  lo  give  notice  to  every  party,  or  to  have 
an  order,  that  notice  to  one,  or  to  the  solicitor,  should  be  suf* 
ficient. 

The  opinion  of  the  Court,  therefore,  is,  that  the  order  ap* 
pealed  from  is  erroneous,  and  must  be  reversed,  and  with 
costs  in  this  Court;  and  that  the  first  order,  whereby  the  de- 
position of  the  witness  was  suppressed,  must  stand.  And 
this  must  be  certified  accordingly  to  the  Court  of  Equity 
below. 

Per  CufiiAM,  Ordered  accordingly. 


ARCHIBALD  DUVALL 
JOHN  DUVALL. 


The  bill  dismissed  in  this  case  upon  the  failare  of  proof  on  the  part  of 
the  plaintiflf  to  sustain  his  allegations. 

This  was  an  appeal  from  the  decree  of  the  Court  of  Equi- 
ty of  Surry  County,  at  Fall  Term,  1841,  his  Honor  Judge 
Bailet  presiding.  The  pleadings  and  proofs  are  suffi- 
ciently stated  in  the  opinion  delivered  in  this  Court. 

Bayden  for  the  plain  tiff. 
No  counsel  for  the  defendant. 

Daniel,  J.  The  plaintiff  executed  to  Thomas  Duvall  a 
single  bill  under  bis  seal  for  $270,  dated  on  the  2d  ol  Octo- 
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December  ber,  1826,  payable  ten  days  aAer  date.  The  payee  indorsed 
*^^*'  it  to  the  present  defendant  on  the  19th  day  of  October,  1826, 
At  May  sessions  1837,  of  Surry  County  Court,  the  assignee 
recovered  a  judgment  against  Che  maker  on  the  said  bill. 
This  bill  in  equity  was  filed,  and  an  injunction  obtained,  re- 
straining the  defendant  from  issuing  execution.  The  bill 
charges,  that  the  bond  was  given  to  Charles  Duvall,  in  part 
of  the  purchase  money  of  a  tract  of  land;  that  subsequent- 
ly the  contract  for  the  purchase  of  the  land  was  rescinded, 
and  that  Thomas  Duvall  so'd  tbe  land  and  executed  a  deed 
for  the  same,  to  one  White,  and  (hen  agreed  with  the  plaintiff 
to  destroy  all  the  bonds,  which  he  had  taken  of  him  for  the 
purchase  of  the  said  tract  of  land,  the  bonds  then  being  (as 
Thomas  Duvall  said]  in  the  possession  of  a  friend  in  the 
State  of  Kentucky.  The  bill  further  charges,  that  the  bond 
was  endorsed  after  it  was  due.  The  defendant  answered, 
and  says  that  he  purchased  the  bond  for  sixty  dollars  and  a 
fine  horse,  and  that  it  was  endorsed  on  the  day  it  professes 
to  be  on  its  back;  that  he  bad  no  knowledge  of  the  transac- 
tions between  the  maker  and  endorser,  relative  to  the  land: 
he  believed  the  bond  to  be  justly  due.  and  was  informed  by 
the  endorser  that  it  was  given  for  the  rents  of  land  and  for 
stock  sold;  that  after  he  became  the  holder,  he  sent  the  bond 
to  the  plaintiff  for  payment,  and  that  he  made  two  payments 
of  $50  each,  which  are  endorsed  on  the  bond. 

The  injunction  was  continued  till  the  hearing.  The  par- 
ties took  testimony;  and,  on  the  hearing,  the  injunction  was 
dissolved,  and  a  decree  rendered  against  ttie  plaintiff  and  his 
securities  for  the  amount  of  the  debt  and  costs.  From  this 
decree  the  plaintiff  appealed. 

We  have  examined  the  testimony  in  this  case,  and  we  are 
of  the  opinion  that  the  plaintiff  has  failed  to  prove,  that  the 
bond  mentioned  in  the  pleadings  was  given  for  part  of  the 
purchase  of  the  tract  of  land,  which  was  subsequently  sold 
to  White.  The  testimony  shows,  that  the  plaintiff  had  at 
several  times  given  to  Thomas  Duvall  notes  and  bonds  for 
land  sold,  rents  of  land  and  money  loaned.  It  appears  from 
the  deposition  of  James  Duvall,  that  this  bond  (after  endorse- 
ment) was  in  the  year  1827,  presented  to  the  plaintiff  for 
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payment,  and  he  then  made   no  objection  to  it;  and  that  December 
there  were  then  part  pajrments  made  in  horses.    Moore,  the  ' 

plaintiff's  witness,  is  proved  by  two  credible  witnesses  to  be  Du?all 
a  man  not  worthy  of  credit  on  hi9  oath.    There  is  therefore   ^  ^  .1 
an  entire  failure  of  proof  to  establish  the  equity  set  up  by  the 
bill,  but  denied  by  the  answer.    The  decree  is  affirmed  with 
costs. 

# 

Per  Curiabc,  Decree  affirmed  with  costs. 
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SARAH   FREEMAN   AMD  OTHERS  ts.  JESSE  C.   KNIGHT 

ADMINISTRATOR. 

A  testator  bequeathed  to  A.  as  follows:  *•!  give  to  A.  13  700  and  nolev— 

#2,676  of  the  money  and  notes  embraoed  in  this  item  ha?e  been  paid 

Decembor    to  him— •balance  due  #84  to  be  paid  to  the  said  A.  at  my  death.*'   EM 

that  A.  was  entitled  to  the  $8^  that  being  the  som  finally  and  ezpli- 

"""""""^     citly  directed  to  be  paid  to  him. 

A  testator  bequeathed  to  B.  his  daughter,  a  girl  named  Franky— at  the 
time  of  making  the  will  Franky  had  an  Infant  child.  The  child  does 
not  pass  under  this  bequest,  and  no  evidence  can  be  received,  extrinsic 
of  the  will,  that  Franky  had  been  previonsly  put  in  possession  of  the 
daughter,  and  that  the  child  had  been  bom  after  she  had  been  so  put 
in  the  daughter's  possession.  If  that  fact  had  been  stated  in  the  will, 
the  constrociion  would  have  been  different. 

A  testator  directs  that  two  negroes  be  sold,  <*and  the  proceeds  equally 
divided  between  my  legal  heirs."  ^ei!i  that  in  this  case,  the  word  heirs 
means  those  entitled  to  distribution  of  the  personal  estate,  and  therefore 
includes  the  widow  of  the  testator,  and  also  the  children  of  a  daugh- 
ter, who  had  died  in  the  lifetime  of  the  testator.  If  the  bequest  had 
been  to  the  **heirs*'  simply,  they  would  have  taken  in  the  proporiion 
prescribed  by  the  stiitute  of  distributions;  but  as  the  testator  directs  the 
property  *Ho  be  equally  divided''  among  them,  the  division  must  be /)er 
capita^  the  children  of  the  deceased  daughter,  taking  each  an  equal 
share  with  the  children  of  the  testator. 

A  testator  bequeathed  as  follows:  *«lt  is  my  will  and  desire  that  all  my 
peiishable  property  be  sold  at  my  death,  and  the  proceeds  thereof  I 
lend  to  Elizabeth  S.,  M.  B.,  E.  K.,  J.  F.  and  grandson  A.  W.  to  be 
equally  divided  amongst  them,  and  at  death  I  give  the  proceeds  of  my 
perishable  property  to  the  children  of  the  said  Elizabeth  S.,  M.  B., 
0.  K.,  J.  F.  and  A.  W.,  to  them,  their  heirs  and  assigns  forever." 
Elizabeth  died  in  the  life  time  of  the  testator,  leaving  children.  Held 
that  the  testator  meant  a  life  estate  to  Elizabeth  in  one  undivided  share, 
and  at  her  death,  a  limitation  of  that  share  to  her  children,  and  the 
life  estate  having  been  removed  by  her  death,  the  limitation  to  her 
children  took  effect. 

Where  there  is  a  pecuniary  legacy  to  one  for  life,  remainder  to  another, 
the  executor  can  only  pay  to  the  legatee  for  life  the  interest  on  the  sum 
bequeathed. 

But  where  there  are  particular  bequests  of  chattels  for  life,  the  legatee  is 
entitled  to  the  possession  of  the  chattels  themselves,  upon  giving  an 
inventory  for  the  benefit  of  those  ultimately  entitled.  ' 

The  case  of  Croom  vs.  Herrings  4  Hawks  393,  cited  and  approved. 

This  was  a  bill  filed  at  Fall  Term,   1840,  of  Edgecomb 
Court  of  Equity,  by  the  widow,  children  and  some  of  the 
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OTind  children  of  Josiah  Freeman  deceased,  all  of  whom  Dwembet 

were  legatees  in  the  will  of  the  said  Josiah,  calling  upon  the ]^^ 

defendant,  who  is  the  administrator  with  the  will  annexed,  Freeman 
for  an  account  of  the  estate,  and  for  its  distribution  accord- 
ing to  the  directions  of  the  testator.  The  administrator  filed 
his  answer,  submitting  an  account  of  the  estate,  and  profess- 
ing his  readines  to  pay  it  over  to  the  plaintiffs,  but  stated  that 
there  were  several  difficult  questions  in  the  construction  of 
some  of  the  clauses  of  the  will,  as  to  the  relative  rights  of 
the  several  plaictiBs,  which  he  was  unable  himself  to  de- 
termine, and  he  prayed  the  advice  and  judgment  of  the  Court 
on  these  questions,  and  their  directions  in  taking  an  account 
and  paying  and  delivering  over  the  estate  to  the  plaintiffs. 

The  cause  was  set  for  hearing  at  the  Fall  Term,  184 1^ 
and  transmitted  by  consent  of  parties  to  the  Supreme  Court. 
The  opinion  delivered  in  this  Court  discloses  the  matters  of 
difficulty,  on  which  the  advice  of  the  Court  was  prayed,  and 
it  is  therefore  deemed  unnecessary  to  insert  at  length  a  copy 
of  the  will. 

Iredell  for  the  plaintiffs. 

J3.  F.  Moore  for  the  defendant. 

Gaston,  J.  This  bill  was  filec^  6y  the  plaintiffs  claim- 
ing to  be  entitled  under  the  will  of  Josiah  Freeman,  deceased, 
to  the  testator's  personal  estate,  against  the  defendant,  who 
is  administrator  with  the  will  annexed,  for  an  account.  The 
defendant  put  in  his  answer,  and  the  cause  was  set  down  to 
be  heard  on  bill  and  answer,  and  then  transferred  to  this  Court 
ibr  hearing.  There  is  no  objection  made  to  the  taking  of 
an  account,  but  the  directions  of  the  Court  are  prayed  for 
in  relation  to  sundry  questions  presented  by  the  pleadings, 
and  which  should  be  settled  before  the  account  is  taken. 

The  testator  gives  a  pecuniary  legacy  to  his  son-in-law, 
Willie  Summerlen,  and  his  daughter  Elizabeth,  wife  of  the 
said  Summerlen,  in  these  words:  <*I  give  to  my  soki-in-law, 
W.  S.  and  to  my  daughter  Elizabeth  his  wife,  twenty-seven' 
hundred  dollars  and  notes — ^twenty-six  hundred  and  seventy <• 

I 
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December  six  dollars  of  the  money  and  notes  embraced  in  this  item 

have  been  paid  to  him — ^balance  due  eighty-four  dollars  to 

Freeman  be  paid  to  the  said  W.  S.  at  my  death"     The  question  arises 

K  '^ht  ^^^'  ^^  ^^®  ^""^  ^^  ^  P^*^  under  this  bequest.  Is  it  the  $84 
therein  stated  as  the  balance,  or  24  which  would  appear  to 
be  the  balance  after  deducting  from  the  gross  amount  of  the 
legacy  what  had  been  advanced  in  payment  thereof?  We 

cannot  say  with  any  confidence  where  the  mistake  lies 

whether  in  stating  the  sum  already  paid,  or  the  sum  directed 
to  be  paid.  There  is  an  error  somewhere,  which  it  is  not 
in  our  power  to  correct,  and  we  hold  that  the  sum,  which  he 
finally  and  explicitly  directs  to  be  paid,  must  be  regarded  as 
the  legacy  thereby  bequeathed. 

The  testator  bequeathes  sundry  negraes  to  his  son-in-law 
Jeimes  Bridges,  nnd  his  daughter  Millicent,  the  wife  of  the 
said  Bridges,  for  life,  with  limitations  over  to  their  children. 
Among  these  negroes  is  a  girl  Franky-^who  at  the  time  of 
making  the  willy  bad  an  infant  child.  It  is  stated  as  a  fact, 
that  Franky  had  been  put  into  the  possession  of  Bridges  by 
the  testator  some  time  before  the  birth  of  this  child,  and  the 
question  is  raised,  in  whom  is  the  property  of  this  infant?  It 
is  very  clear  that  the  bequest  does  not  pe^'^c  carry  the  child 
because  the  bequest  operates  from  the  death  of  the  testator 
and  then  Franky  and  her  child  were  two  distinct  subjects 
of  property,  and  a  disposition  of  one  is  necessarily  confined 
to  that  one.  We  also  bold  that  the  bequest  cannot  be  ex- 
tended in  its  operation  by  any  extrinsic  matter  not  therein 
referred  to,  for  the  effect  of  such  extension  would  be  to  make 
that  pass  by  parol,  which  the  law  will  not  permit  to  pass  other- 
wise than  by  writing.  We  have  held  that  where  a  testa- 
tor gives  by  his  will  a  negro,  which  he  therein  states 
to  have  been  previously  given  by  parol,  or  to  have  been 
put  into  possession  of  one  of  his  children,  the  bequest 
operates  as  a  confirmation  of  the  antecedent  hnperfect  dona- 
tion, and  makes  it  valid  ab  initio.  But  this  is  a  construc- 
tion founded  upon  the  language  of  the  will.  The  extrinsic 
•lacts  are  noticed  by  the  Court  so  far,  and  so  far  only,  as  they 
are  referred  to  in  the  will,  as  explanatory  of  the  testator's  in- 
tention.   It  also  seems  to  us  that  this  child  is  not  included 
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ia  any  other  disposition  made  by  the  will*    The  11th  clau8el>eoemb«r 
which  is  set  up  as  a  general  residuary  clause  is  not  such. '  _ 


It  directs  a  sale  of  all  the  testator's  perishable  property  and  Freeman 
a  disposition  of  its  proceeds;  and  we  are  satisfied  from  the  wrJL^. 
context  of  the  will  that  this  term,  perisktMe^  was  used  in 
the  sense,  in  which  it  is  generally  employed  in  common 
parlance  and  frequently  used  in  legislative  acts  to  designate 
such  goods  as  are  likely  Ho  perish,  consume  or  be  the  worse 
for  keeping."    See  Rev.  St.  c.  46,  s.  11,  and  c.  54,  s.  13. 
The  consequence  must  be,  that  in  regard  to  this  negro  child 
there  is  a  partial  intestacy,  and  it  is  to  be  disposed  of  under 
our  statute  of  distributions.    If  there  had  been  no  disposition 
in  the  will  of  the  mother  of  the  child,  the  question  would 
have  arisen  whether,  under  the  act  of  1806,  Bridges  and 
his  wife  might  not  have  claimed  both  mother  and  child  as 
an  advancement.     The  late  Chief  Justice  of  this  Court  has 
decidedly  expressed  an  opinion,  that  the  provision  in  the  3rd 
section  of  the  act,  that  when  a  person  has  put  a  slave  in  the 
possession  of  his  child  and  shall  suffer  it  to  remain  in  such 
possesion  until  his  death,  <<be  dying  intestate,"  the  slave  shall 
be  considered  as  an  advancement  to  the  child,  applies  not 
only  in  cases  of  intestacy,- properly  so  called,  but  also  where 
he  dies  intestate  in  r^ard  to  that  slave.    However  this  may 
be,  on  which  we  explicitly  decline  to  express  our  opinion, 
we  bold  that  there  is  no  room  in  this  case  for  claiming  the 
in&nt  slave  as  an  advancement,  because  the  will  does  make 
a  disposition  of  the  slave  so  put  into  the  possession  of  his 
son-in-law.    The  testator  has  not  died  intestate  in  regard  to 
that  slave. 

^  The  9th  clause  of  the  will  is  in  those  words:  "It  is  also 
my  will  that  Big  Sam  and  Isaac,  should  be  sold  and  the  pro- 
c^ds  equally  divided  between  my  legal  heirs."  Who  are 
the  persons  thus  designated?  Is  the  wife  one?  are  the  chil- 
dren of  a  deceased  child  included  in  the  description?  And  if 
they  be,  do  they  take  as  designated  persons  per  capita^  or 
the  share  of  the  parent  whom  they  represent?  These  en-: 
quiries  would  open  a  wide  field  for  speculation,  in  which 
great  ingenuity  and  learning  have  been  exerted  and  expend- 
ed»  but  that  we  feel  ourselves  bound  to  follow  out  (he  con- 
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JDeo^mber  struction  which  in  a  very  similar  case  was  sanctioned  by  our 

1841 

predecessors  in  Croom  v  Herring,  et  al.  4  Hawks,  393.  It 
Freemaa  was  there  determined,  that  when  a  testator  makes  an  imme- 
diate gift  of  personal  property  to  "his  heirs,"  be  means  a  gift 
to  those,  whom  the  law  has  appointed  to  succeed  to  the  per- 
sonal estate  of  dead  men,  who  have  made  no  appointment 
themselves.^'  If  so,  it  includes  the  widow — and  it  includes 
the  children  of  a  deceased  child.  We  consider  it  as  a  con- 
sequence  resulting  from  the  adoption  of  this  rule  of  con- 
struction,  that  where  personal  property  is  given  atrnplidter 
to  ''heirs,"  the  statute  of  distributions  is  to  be  the  guide,  not 
only  for  ascertaining  who  succeed,  and  who  are  'Hhe  heirs," 
but  how  they  s^cceed,  or  in  what  proportions  do  they  respec- 
tively take.  But  as  the  donees  claim  not  under  the  statute, 
but  under  the  will,  if  the  will  itself  directs  the  manner  and 
the  proportions  in  which  they  are  to  take,  the  directions  of 
the  will  must  be  observed,  and  the  guidance  of  the  statute 
is  to  be  followed  no  further  than  where  the  will  refers  to  it — 
that  is  to  say,  ior  the  ascertainment  of  the  persons,  who  an- 
swer to  the  description  therein  given.  The  testator  has  here 
directed  the  manner  of  distribution — the  proceeds  are  to  be 
"equally  divided."  The  division  directed  by  the  will  must 
be  obeyed,  and  the  children  of  the  deceased  child  take  equal 
shares  with  the  widow  and  surviving  children.  It  is  needless 
to  refer  to  authorities  on  this  latter  point.  They  are  almost 
innumerable,  and  have  overloaded  the  subject.  The  cases 
most  nearly  analagous  to  the  present,  are  in  respect  to  gifts 
to  "relations."  Where  it  is  made  to  them  simpUdter,  the 
persons  to  take,  and  the  proportions  are  to  be  determined  by 
the  statute.  The  leading  case  for  this  doctrine,  is  Roach  v 
Hammond,  Prac.  Chanc^y  401.  But  when  the  bequest  is 
to  relations  "to  be  equally  divided  between  them,"  it  was  set- 
tled in  Thomas  v  Hale,  Forrester  241,  the  authority  of 
which  has  been  generally  recogni2»d  ever  since,  that  the 
distribution  must  be  per  capita  among  the  persons  included 
in  the  statute.  Whatever  might  be  thought  of  the^e  dis- 
tinctions, were  the  matter  now  a  new  one,  to  disregard  them 
at  this  day  would  be  quieta  movere. 
The  11th  item  of  the  will  is  very  inartificially  expressed. 
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and  we  are  called  upon  to  declare  its  true  eonstmction.    Its  D«c«mb«r 
words  are:  "It  is  m^will  and  desire  that  all  my  perishable  pro-  * 

pertybe  sold  at  my  death  and  the  proceeds  thereof,  1  lend  to  E*  Freemaa 
IizabethSummerl6n,MillLcentBridges,EmmeliDeKnight,  Jo-       ^ 
seph  John  Freeman  &  grandson  Augustus  Whitehead,  to  be       ^ 
equallydivided  amongst  them,  and  at  death  I  give  the  said  pro- 
eeeds  of  myperishable  property,  named  in  this  item  to  the  chil- 
dren oftbesaid  Elizabeth  Summerlen,  Millicent  Bridges,  Em- 
meline  Knight,  Joseph  John  Freeman  and  grandson  Augus- 
tus Whitehead,  to  them,  their  heirs  and  assigns  forever."  Eli& 
abeth  died  in  the  life  time  of  her  father,  the  testator,  and  it  is 
asked  of  us  to  declare  whether  her  children  are  entitled  un- 
der the  ultimate  limitation  in  this  clause  to  the  share  be- 
queathed to  their  mother  primarily,  and,  if  not,  what  is  to  be 
done  with  it. — The  first  bequest  is  for  life  only.    This  is  ap- 
parent not  merely  from  the  term  "lend,"  but  because  of  the 
disposition  over  made  at  death  generally,  which  literally 
means  the  death  of  ttll  the  objects  ot  that  bequest.  But  these 
primary  legatees  take  in  distinct  shares  "equally  to  be  divid- 
ed between  them,"  and  there  is  no  disposition  of  the  share 
of  one  at  his  or  her  death,  (living  the  others)  to  any  person 
else,  unless  it  be  found  in  the  general  limitation  over.  These 
considerations  lead  almost  irresistibly  to  the  conclusion,  that 
both  where  the  testator  refers  to  the  death  of  the  primary 
objects  of  his  bounty,  and  where  he  gives  over,  the  residue 
alter  death  to  the  children  of  these  same  objects,  he  is  speak- 
ing of  them  distributively,  and  is  to  be  understood  as  though 
be  had  added  in  each  instance  the  term  "respectively"    We 
have  indeed  no  right  to  interpolate  a  word  to  make  out  a 
meaning  for  the  testator,  but  we  may  understand  one  without 
its  being  used,  when  the  whole  scopeof  the  disposition  shews 
that  the  purpose,  which  by  that  word  would  have  been  ap- 
propriately expressed,  was  entertained  by  the  testator,  but 
imperfectly  communicated  for  want  of  skill.    We  hold  there- 
fore, that  by  the  death  of  Elizabeth  Summerlen,  the  bequest 
to  her  for  life  of  an  undivided  share  in  these  proceeds  was 
put  out  of  the  way,  nnd  the  limitation  over  of  that  share  to 
her  children  took  effect. 

The  defendant  pmys  advice,  whether,  with  respect  to  pe- 
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Deoembeieuniary  legacies  which  are  bequeathed  for  life  with  remain- 

[_  der  over,  he  is  to  pay  them  to  the  legatees  for  life,  taking  se- 

Freeman  curity  for  those  ultimately  entitled.  This  is  not  the  proper 
course.  In  pecuniary  bequests  the  legatee  for  life  is  entitled 
to  tho  use  only,  that  is  to  the  interest  of  the  money,  and,  if 
the  executor  pays  over  the  principal  money  to  such  legatee, 
he  is  accountable  therefor  to  the  ulterior  legatee.  Where 
there  are  particular  bequests  of  chattels  for  life,  the  legatee 
is  entitled  to  the  possession  of  the  chattels  themselves,  upon 
giving  an  inventory  for  the  benefit  of  those  ultimately  en- 
titled. 
Augustus  Whitehead  and  the  widow  are  severally  entitled 

to  the  crop  planted  and  growing  on  the  lands  devised  to  thetn 
by  the  testator.  He  is  also  entitled  to  the  turpentine  made 
on  the  land  devised  to  him  since  the  testator's  death;  but 
each  is  bound  to  make  compensation  to  those,  whose  labor- 
ers were  employed  for  him  or  her  in  tending  the  crop  or  ma- 
king the  turpentine.  As  to  the  turpentine  made  on  the  rent- 
ed land,  if  the  testator's  interest  in  the  land  is  not  bequeathed 
by  the  will,  it  falls  into  the  residue  of  the  testator's  perisha- 
ble property,  which  is  disposed  of  in  the  11th  clause. 

These  are  all  the  declarations  which  are  called  for  by  the 
parties  in  their  pleadings.  The  accounts  must  be  taken,  and 
the  cause  reserved  £>r  further  directions  upon  the  coming  ia 
of  the  report. 

Per  Curiam,  Declared  and  ordered  accordingly. 
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ALLEN  dVNii  OS.  HENRY  MoADEN. 

Where  a  creditor,  by  way  of  oompoaition  with  a  debtor  apparently  in  December 
doabtfal  circumatanees,  without  any  fraad  or  imposition  on  the  pa/t     1841* 
of  the  latter,  agrees  to  felinqaish  a  portfon  of  his  debt,  in  considera*         ■       » 
tion  that  the  debtor  will  give  good  aecarity  for  the  remainder,  and  the 
debtor  accordingly  procarea  bia  friends  to  be  his  sureties,  and  they  are 
accepted  by  the  elreditor,  the  creditor  cannot  afterwards  claim  to  be  re- 
lieved from  his  part  of  the  contract  by  which  he  stipnlated  to  releasa 
a  portion  of  the  debt. 

And  the  same  rule  applies,  when  the  debtor,  under  a  simitar  agreeme!^i| 
in  consideration  of  his  creditor's  relinquishing  a  debt  he  owes  hfm^ 
relieves  hint  from  responsibilities  as  his  surety  by  substituting  other 
sure  ties. 

The  payment  by  a  debtor,  or  his  own  engagement  to  pay  a  8mallersom» 
will  not  discharge  a  debt  for  a  larger  sum,  and  the  agreement  to  re« 
ceive  such  smaller  sum  in  satisfaction  is  but  nudum  pactum;  but 
where  the  undertaking  of  another  person  is*  also  given,  this  forms  a 
new,  distinct  and  better  security  for  the  debt,  and  therefore  is  a  satfs^ 
faction  of  the  prior  debt,  when  so  received. 

This  was  a  bill  filed  at  Fall  Term,  1838,  of  Cdswell  Court 
of  Equity.  The  defendant  answered  and  replication  to  his 
answer  was  entered— ^lepositions  were  taken^  and  the  cause 
having  been  set  for  hearing,  was  at  Fall  Term,  1881,  on  the 
affidavit  of  tfaB  defendant,  transmitted  to  the  Supreme  Court 
The  material  allegations  of  the  parties  and  the  facts  proved 
are  stated  in  the  opinion  delivered  in  this  Court. 

Graham  for  the  plaintiff  cited  Buck  v  Rawlinson^  1  Bro. 
Par.  Ca.  138.  Edwards  v  Child,  2  Veen.  727.  East  India 
Co.  V  Atkins,  1  Com.  348,  Stanly  v  Tofpe,  1  Bro.  Par. 
Ca.  167.     Twialt^on  v  Griffith^  1  Peere,  W.  310.    Kien  f 
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December  S/uAcfey,   1  Bro.  Par.  Ca.  191.     Fox  v  M^Creth,  2  Bro.  C. 

Gunn        Norwood  for  the  defendant,  cited  Willis  vjernig an',  2  Atk. 

V       251.     Gowland  v  DeFarcia,  17  Ves.  20.    Smyth  v  Smyth, 
McAden.  g  ^^^   ^    ^   gg^    j^^^^^  ^  Q^p^  p^^^  j^^^   ^'o.  2  Dev. 

Eq.  236.     Gunter  v  Thomas,  1  Ired.  Eq.  199. 

RuFFiN,  C.  /.  In  the  latter  part  of  the  year  1835,  the 
plaintiff  and  the  defendant  jointly  purchased  from  one  Lewis 
a  number  of  slaves,  at  the  price  of  $32,000;  whereof  one 
half  was  payable  down,  and  the  other  half  at  a  subsequent 
period,  and  in  the  mean  time  secured  by  the  bond  of  these 
parties.  Early  in  1836,  a  sale  was  made  of  the  same  ne- 
grx)es  to  persons  in  Mississippi,  for  the  sum  of  $50,000; 
whereof  15,000,  was  to  be  paid  at  a  short  day,  and  for  (he 
residue  the  purchasers  were  to  give  (heir  bonds  at  one  and 
two  years.  Both  the  plaintiff  and  the  defendant  were  pre- 
sent, and  united  in  making  the  contract  for  this  sale;  but 
before  the  cash  payment  or  any  other  act  was  done  under  it, 
the  plaintiff  returned  to  this  state  and  left  the  defendant  to 
complete  the  arrangement  by  receiving  the  first  payment, 
and  getting  tlie  bonds  for  the  others.  Instead  of  doing  so, 
the  defendant  made  a  new  contract  with  the  same  purcha- 
sers, by  which  the  price  was  to  be  $60,000.  on  a  credit  of 
one,  two,  and  three  years;  and  he  took  their  bonds  accord- 
ingly. On  the  13th  of  February,  1836,  the  defendant,  then 
in  Mississippi,  addressed  a  letter  to  the  plaintiff  at  their  resi* 
dence  in  Caswell  County,  and  therein  informed  him,  that  he 
expected  to  enter  into  a  new  arrangement  with  the  purcha- 
sers,  upon  which  he  regretted  that  he  could  not  consult  the 
plaintiff,  and  as  he  could  not  know  the  plaintiff's  views,  he 
stated,  (without  mentioning  what  changes  were  proposed) 
that  if  any  material  change  should  he  adopted,  it  would  be 
upon  the  responsibility  of  the  defendant,  who  would  hold 
himself  bound  to  make  good  the  original  contract  to  the  plain- 
tiff. In  the  succeeding  Spring,  the  defendant  also  return- 
ed to  Caswell;  and  it  was  then  agreed  between  the  parties 
that  the  plaintiff  would  sell  out  his  interest  in  the  adventure 
(o  the  defendant  for  the  sum  of  $7^00,  in  ready  money;  the 
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defeadant  being  also  bound  to  pay  the  bond  for  $16,000,  to  December 
Lewis,  and  certain  other  debts  for  the  money  borrowed,  with  ' 


which  the  first  payment  was  made  to  Lewis.  Qquh 

By  the  bill  (filed  in  October,  1838,)  and  by  an  amendment  ▼ 
thereto,  it  is  charged  that  the  defendant  at  the  time  of  ma-  ^  ^^' 
king  this  contract  concealed  from  the  plaintiff*  the  changes  he 
had  made  in  the  sale  of  the  slaves,  and  that  the  plaintiff  was 
ignorant  thereof.  It  is  charged,  that  at  the  time  of  making 
the  contract,  the  sums,  in  which  the  parties  were  indebted, 
were,  first,  that  of  $16,000,  to  Lewis;  and  secondly  $10,000, 
to  a  Bank  in  Danville  in  Virginia;  and  also  that  McAden 
was  indebted  to  one  Garland  by  bond  for  $4,300,  which  the 
piaintifi' executed  as  his  surety;  and  that  it  was  a  part  of  the 
agreement,  that  the  defendant  should  not  only  assume  tho 
joint  debts  as  his  own,  but  should  discharge  them  immedi- 
ately, or  should  give  new  securities  therefor,  and  thereby 
discharge  the  plaintiff  from  alt  liability  for  any  of  those  sums 
and  for  that  due  to.  Garland.  The  bill  further  charges  that. 
the  defendant  failed  to  comply  with  the  agreement  in  any  re^- 
spect,  except  that  he  paid  $6,0C0  to  Lewis  upon  the  bond  to 
him;  that  when  the  plaintiff  agreed  to  become  the  surety  to 
Garland,  he  was  told  by  the  defendant,  that  the  debt  was 
only  $2,400;  and  in  that  belief  he  executed  a  blank  bond, 
which  the  defendant  fraudulently  filled  up  with  the  sum  of 
S4,300.  That  as  the  defendant  did  not  pay  the  debt  to  the 
Danville  Bank,  at  the  maturity  of  the  note,  but  was  obliged 
to  renew  it,  the  plaintiff  endorsed  a  note  for  the  defendant's 
accommodation  to  renew  it:  and  that,  at  the  same  time,  the 
defendant,  remarking  thatthey  could  not  a)  ways  conveniently 
meet,  and  that  the  one  or  the  other  was  often  at  a  distance 
from  home,  requested  the  plaintiff  to  sign  also  another  note 
la  blank,  to  be  used  for  a  subsequent  renewal;  and,  in  con- 
fidence that  it  would  be  used  for  that  purpose  and  for  no  oth- 
er, the  plaintiff  signed  a  blank  as  requested;  which  last  note, 
however,  the  defendant  filled  up  with  the  sum  of  $10,000, 
and  thereon  procured  a  new  and  further  loan  froqi  the  same 
bank.  The  bill  further  charges,  that  the  defendant  was 
largely  indebted  to  other  persons,  and  in  the  years,  1836  and 
1837,  was  greatly  embarrassed;  and  that  the  plaintiff,  finding 

J 
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DMeraber  himself  thus  responsible  for  the  defendant  for  snmsamoant- 

ing  to  about  $35,000,  became  exceedingly  uneasy,  lest,  from 

Gonn    the  ultimate  inability  of  the  defendant  to  discharge  his  debts, 

M  Ad  ^^'  ^^^  pIz^intiflT,  should  be  obliged  to  pay  the  same  or  some 
'  part  of  them,  and  because  his  own  credit  was  suspected  on 
account  of  his  liabilities  for  the  defendant:  That  he  com- 
municated to  the  defendant  his  uneasiness,  and  his  anxiety  to 
be  discharged  from  those  liabilities  by  the  defendant's  giving 
other  sureties  insteadof  the  plaintiff:  That  the  defendant, 
being  mode  thus  aware  of  the  plaintiff's  solicitude  upon  the 
subject,  took  advantage  of  the  danger  in  which  he  had  in- 
volved the  plaintiff,  and  of  his  alarm  thereat,  and  refused  to 
give  other  security  for  the  debts,  or  in  any  wise  to  indemni- 
fy the  plaintiff,  unless  he,  the  plaintiff,  would  undertake  to 
pay  of  those  debts,  the  sum  of  $7,500,  out  of  his  own  pock- 
et, and  lose  the  same  entirely:  and  that  the  plaintiff,  having 
failed, after  many  applications,  to  get  any  other  relief,  was,  in 
June  1837,  compelled  to  accept  the  terms  proposed  by  the  de- 
fendant; and  in  consideration  that  the  defendant  would  give 
other  sureties  for  the  debts  mentioned,  and  dischai^e  the 
plaintiff,  he,  the  plaintiff,  executed  his  covenant  to  the  defen- 
dant, that  he  would  pay  upon  the  debt  remaining  due  to  Lew- 
is, the  sum  of  $7,500,  and  the  defendant  should  be  dis- 
charged from  so  much  of  that  debt:  That  the  plaintiff  had 
paid  £5,000,  in  part  thereof,  and  was  sued  for  the  residue,  and 
would  be  compelled  to  pay  that  also,  unless  the  defendant 
should  do  so.  The  bill  then  expressly  chaises  that  the 
plaintiff's  covenant  had  no  other  consideration  than  that  be- 
fore set  forth,  namely:  the  agreement  of  the  defendant  to 
pay  his  own  debts  or  otherwise  to  exonerate  the  plaintiff  from 
his  liability  therefor  (which  the  bill  admits  has  been  done;) 
and  that  the  defendant  was  both  legally  and  morally  bound 
to  pay  those  debts  and  indemnify  the  plaintiff,  without  takinof 
from  the  plaintiff  his  said  covenant  or  any  other  of  a  like 
nature;  and  that  the  defendant  ought,  in  conscience,  now  to 
make  such  payments,  notwithstanding  the  agreement  afore- 
said, which,  tb^  plaintiff  insists  is  unreasonable  and  unjust, 
and  ought  to  be  set  aside.  The  prayer  of  the  bill  is,  that 
the  agreement  may  be  rescinded,  as  being  a  hard  and  un- 
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reasonable  bai^aio,  and  obtained  by  taking  undue  advantage  Deeamb«i 
of  the  state  into  which  the  plaintiff  bad  been  incautiously    ^^^* 
drawn  by  the  defendant;  and  that  the  defendant  may  be  de-     gudq 
creed  to  pay  to  the  plaintiff  the  sum  already  paid  by  him  to  ^ 
Lewis,  and  to  discharge  him  from  the  residue  of  the  debt  of  ^ 

$7,500.  The  answer  admits  the  purchase  and  the  sales  of 
the  negroes  as  before  stated;  and  also  the  contract  between 
the  parties,  whereby  the  plaintiff  sold  his  interest  to  the  de- 
fendant at  $7,500,  paid  in  the  spring  o£  1836.  The  answer 
admits  that  the  defendant  did  not,  before  thiscontract, com- 
municate to  the  plaintiff  the  particular  terms  of  the  second 
contract  into  which  he  had  entered  with  the  purchasers;  but 
it  states,  that  he  did  inform  him,  that  the  contract  bad  been 
altered  and  left  it  to  the  plaintiff  to  sanction  it  and  come  in- 
to it,  with  its  advantages  and  hazards  as  they  might  turn  out, 
or  to  abide  by  the  first  bargain;  and  that  the  plaintiff  insisted 
on  holding  the  defendant  liable  for  the  first  sale,  but  propo* 
sed  to  sell  out  to  him  for  $7,500;  which  was  agreed  on.  The 
answer  then  states,  that  immediately  thereafter  the  defend- 
ant fully  disclosed  the  terms  of  the  second  sale,  and  again 
left  it  to  the  option  of  the  plaintiff  to  adopt  that  sale  on  their 
joint  account,  or  to  take  the  sum  of  $7^500,  for  his  interest; 
and  the  plaintiff,  with  a  perfect  knowledge  of  all  the  cir- 
cumstances, then  declared  his  preference  for  the  latter,  and 
thereupon  the  contract  was  closed,  and  the  money  paid  to 
the  plaintiff  and  the  defendant  engaged  to  pay  the  price  the 
parties  were  to  give  for  the  negroes.  The  answer  admits 
that  as  between  themselves,  the  defendant  thereby  became 
bound,  as  principal,  for  the  debte  of  $16,000,  to  Lewis,  and 
$10,000,  to  the  bank  in  Danville,  and  that  the  plaintiff  wae 
t)Ound  therefor  as  surety  only;  and  also  that  the  plaintiff 
was  the  surety  of  the  defendant  Lo  Garland,  for  4,300.  But 
it  denies  positively,  that  ihe  defendant  represented  his  debt 
to  Garland  to  be  only  S2,400,  or  that  the  plaintiff  signed 
a  blank  bond,  and  trusted  to  the  defendant  to  fill  it  up;  and 
avers  that  the  plaintiff  knew  the  true  debt  and  executed  his 
bond  jointly  with  the  defendant  to  Garland  after  the  bond 
was  fully  written.  The  answer  also  denies,  that  it  was 
any  part  of  that  agreement,  that  the  defendant  should  i 
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Deeembei  mediately  pay  off  those  debts  or  discharge  the  plaintiff  thero- 

from  by  giving  other  sureties  or  otherwise:  and,  on  the  co»- 

Gaon    trary,  it  avers  that  the  plaintiff  was  perfectly  satisfied  with 

^  J  his  own  profits  on  the  speculation,  and  also,  with  the  defen- 
*  dant,  believed  that  his  profits  upon  that  and  other  specula- 
tions would  be  large  and  that,  consequently,  the  plaintiff 
ran  no  risk  by  being  the  surety  for  the  defendant;  and  that 
the  parties,  accordingly  through  the  year  1836,  gave  notes 
as  surety  for  each  other. 

The  answer  admits  that  the  plaintiff  endorsed  notes  in 
blank  for  the  defendant,  to  be  used  in  renewal  of  the  note 
for  $10,000,  at  the  bank;  and  that  one  of  those  blanks  was 
used,  without  the  plaintiff's  knowledge,  by  way  of  renew- 
ing another  note  of  defendant's  in  the  the  same  bank  for  the 
same  amount.      But  it  denies  that  this  wrs  done  with  a 
fraudulent  intent,  or  that  the  plaintiff  was  in  any  jeopardy 
therefrom  at  ihe  time  the  parties  came  to  their  agreement  of 
June,  1837;  and  gives  the  following  account  of  that  transac- 
tion, namely:      That  the  defendant  owed   two  debts,  of 
j|  10,000  each,  to  the  bank;  on  the  note  for  one  of  which,  the 
plaintiff  was  the  endorser;  and  the  other,  two  other  persons 
endorsed;  one  of  whom  was  absent  from  home  when  his  en-r 
dorsement  of  a  note  for  renewal  was  needed:    That  to  sup- 
ply his  place,  the  defendant's  agent  used  one  of  the  notes, 
which  the  plaintiff  had  endorsed,  with  the  intention,  when  it 
should  be  again  renewed,  to  put  in  its  place  a  note  signed  by 
the  original  sureties  for  that  debt;  as  an  officer  of  the  bank 
said  might  be  done.     The  answer  states,  that  the  defendant 
immediately  informed  ihe  plaintiff  of  the  transaction,  and  of- 
ferred  to  give  him  a  full  indemnity,  if  he  required  it,  but 
the  plaintiff  said,  he  wished  none,  and  was  perfectly  satisfi- 
ed:     That  the  original  endorsers  returned,  and  the  defen- 
dant offered  his  note  with  their  names  on  it,  to  take  up  that 
on  which  was  the  name  of  the  plaintiff;  but  the  bank  re«> 
fused,  as  it  was  its  practice  not  to  give  up  a  good  name: 
That  then  the  defendant  procured  his  father  (who  was  fully 
able  to  pay  the  debt)  to  put  his  name  on  the  note,  as  endor- 
ser, before  the  plaintiff's,  that  thereby  his  liability  might  be 
prior  to  the  plaintiff's;  and  furthermore  offered  any  indem- 
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tiity  against  loss  to  the  plaintiff  from  that  note,  which  the  December 

plaintiff,  professing  to  be  satisfied  with  the  responsibility  of 

the  defendant's  father  thereon,  again  declined.  Gonn 

The  answer  further  admits,  that,  besides  the  debts  already  w  7. 
mentioned,  the  defendant  owed  other  debts  to  the  amount  of 
^40,00<^  for  which  various  persons  were  his  sureties.  But 
it  states  that  notwithstanding  the  large  amount  of  his  debt^-* 
in  all  about  $75,000 — he  considered  himself,  and  was  con- 
sidered by  the  plaintiff  and  all  others,  perfectly  able  to  pay  all 
his  debts,  and,  that,  after  doing  so,  he  would  still  be  indepen- 
dent, until  the  Spring  of  1837;  when  the  purchasers  of  the 
negroes  in  Mississippi  failed  to  make  their  first  payment,  and 
the  general  commercial  embarrassment,  derangement  of  the 
currency,  and  fall  ot  property  which  then  occurred,  render- 
ed it  doubtful  how  far  those  purchasers  could  fulfil  their 
contract,  and  certain  that  there  would  be  a  considerable  loss 
on  their  debt.  The  answer  admits,  that  this  disappointment 
and  others  of  a  like  kind,  alarmed  the  defendant,  his  credit- 
ors and  sureties,  and,  among  them,  the  plaintiff;  and  that 
the  plaintiff  in  frequent  interviews  expressed  to  the  defen. 
dant  his  claim,  and  his  wish  to  be  discharged  from  his  lia- 
bilities or  to  be  counter-secured.  But  the  answer  denies 
that  the  defendant  did  any  thing  to  excite  the  plaintiff's  a- 
larms,  or  that  he  refused  to  give  every  explanation  in  his 
power  to  satisfy  his  mind,  or  that  he  took  any  unfair  advan- 
tage of  his  fears  or  anxiety.  It  admits  it  to  be  true,  that  the  ' 
defendant  was  unable  to  raise  money  for  the  immediate  dis- 
charge of  the  debts,  for  which  the  plaintiff  was  bound;  and 
that  his  other  sureties,  and  also  the  defendant  himself — who 
was  desirous  of  dealing  with  equal  fairness  by  all  his  sure- 
ties— were  unwilling  that  the  defendant  should  make  an  as- 
signment of  his  estates  for  the  separate  benefit  and  protection 
of  the  plaintiff.  But  at  the  some  time,  the  defendant  laid 
before  the  plaintiff  and  his  other  sureties  an  accurate  state 
of  his  affairs,  upon  which,  unless  the  loss  proved  very  great 
upon  the  south-western  debts,  there  appeared  more  than 
sufficient  assets  to  satisfy  every  creditor;  and  afterwards 
the  plaintiff's  fears  appeared  to  be  quieted  under  the  pros- 
pect which  seemed  to  him  reasonable  that  the  defendant 
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December  would  ultimately  meet  all  claims  upon  him.     But  the 
'    answer  states,  the  uneasiness  of  the  plaintiflf  again  and 


GuDtt  again  revived,  and  his  applications  to  the  defendant  to  do 
^  something  for  his  relief,  were  so  incessant  and  urgent,  that 
'  the  defendant  determined  to  make  a  general  assignment  of 
his  estate  and  effects  in  trust  to  secure  and  pay  all  his  debts, 
preferring,  however,  those  for  which  any  person  was  his 
surety,  and  putting  ail  debts  of  that  character  on  the  same 
footing,  with  only  the  exception  hereafter  mentioned — and 
communicated  that  determination  to  his  sureties,  including 
the  plaintiff.  As  to  the  exception  alluded  to,  the  answer 
states,  that,  as  the  defendant  had  paid  to  the  plaintiff  ^7,600, 
as  profit  to  him  on  their  joint  adventure^  from  which  the  de- 
fendant then,  in  1837,  would  probably  derive  no  profit,  but 
sustain  a  heavy  loss,  he  thoiight  it  just  that,  as  to  that  sum 
the  plaintiff  should  be  regarded  as  a  general  creditor,  and  as 
such  be  secured  in  the  deed  of  trust,  and  not  as  a  surety;  and 
therefore  that,  in  the  assignment,  he  would  secure  all  the 
debts  for  which  the  plaintiff  was  liable  as  surety,  namely,  a« 
bout  $35,000,  in  the  first  class,  except  the  said  sum  of  $7,500; 
and  as  to  that  sum  last  mentioned,  that  it  should  be  secured 
among  the  general  debts,  as  a  second  class.  But  the  plain* 
tiff  doubted  whether  a  sufficient  sum  would  be  realized  trom 
the  defendant's  effects  in  a  reasonable  time  to  discharge  the 
debts  of  the  first  class,  as  thus  arranged;  and  feared  he  might 
sustain  a  loss  on  that  part  of  the  debt,  over  and  above  the 
said  sum  of  27,500;  and  besides,  admitted  that  it  was  but 
reasonable  that  the  whole  loss  of  their  adventure  should  not 
be  thrown  on  the  defendant.  For  which  reasons  the  plaintiff 
preferred  being  discharged  .at  once  and  entirely  from  all  the 
debt,  for  which  he  was  bound,  except  that  sum  of  $7,500; 
and  therefore  propsed  that,  if  the  defendant,  instead  of  ma- 
king the  assignment  as  intended,  would  discharge  him  by 
giving  other  sureties  for  the  debts,  he,  the  plaintiff,  would 
apply  to  the  payment  of  one  of  the  debts,  for  which  he  was 
bound,  the  sum  he  had  so  received  as  profit,  and  would  ac- 
quit the  defendant  therefrom.  To  this,  the  defendant  says, 
he  did  not  accede  for  some  time;  for  the  reasons,  first,  that 
by  his  contract  with  the  plaintiff,  he  had  made  the  adventure 
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his  own,  and  wished  to  pay  the  whole  debt,  if  his  means  December 

shonld  prove  adequate  as  he  hoped  they  would;  atd,  second- 1^ 

ly,  because  he  was  unable  to  discharge  the  plaintiff  without  Gddq 
involving  other  friends  in  loss  in  case  his  means  should  prove  -^^^j 
inadequate,  and  he  did  not  know  that  he  could  procure  other 
sureties,  were  he  even  willing  to  apply  to  any  persons.  Bat 
being  repeatedly  pressed  upon  the  subject  by  the  plaintiff,  he 
finally  assented  to  the  plaintiff's  proposal,  provided  any  per. 
sons  would  agree  to  become  his  sureties,  whom  the  credi- 
tors would  accept  in  the  place  of  the  plaintiff.  The  answer 
states,  that  even  then  the  defendant  assured  the  plaintiff,  that 
he  need  not  be  uneasy.respecting  the  debt  for  $10,000,  at  the 
Bank,  for  which  the  note  with  the  plaintiff's  endorsement 
had  been  substituted  for  another;  because,  from  the  manner 
in  which  the  plaintiff  was  rendered  liable  for  that  debt,  the 
defendant  felt  bound  to  provide  for  it  at  all  events,  and  that 
he  had  the  means  of  paying  it  at  maturity,  and  intended  so 
to  do;  and  the  answer  states  that  he  so  did,  without  renew- 
ing it  again.  With  respect  to  the  residue  of  the  debts  afore- 
said, the  answer  states  that  the  defendant  made  sincere  efforts 
to  get  his  friends  to  become  bound  instead  of  the  plaintiff; 
and  that  it  was  only  afler  his  own  exertions  for  a  fortnight, 
and  frequent  conferences  between  the  plaintiff  and  the  de- 
fendant's other  endorsers,  and  also  with  the  defendant's  near 
relations,  who  were  desirous  to  serve  him,  that  it  was  finally 
arranged  that  his  mother  in  law  and  two  brothers  in-law 
should  assume  the  sum  of  $25,000  of  his  debts,  including 
that  for  which  plaintiff  was  liable^  and  to  induce  them  so  to 
do,  that  the  defendant  should  convey  to  them  adequate  pro- 
perty in  this  State  as  a  security,  and  also  that  his  father  should 
become  responsible  lor  other  large  debts  which  he  owed;  and 
that  to  this,  another  brother  in-law,  who  was  the  defendant's 
surety  for  $20,000  more,  also  assented,  although  he  was  not 
secured  by  the  assignment  or  otherwise,  except  by  the  per- 
sonal responsibility  of  the  defendant,  and  the  prospect  of  col- 
leeting  the  debts  in  the  west.  The  answer  avers,  that  the 
defendant  never  would  have  entered  into  this  arrangement, 
unless  it  had  met  the  approbation  of  all  his  sureties,  and  un- 
less thereby  he  had  become  the  better  enabled  to  meet  the 
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Dec«mber  debts,  for  which  his  other  friends  were  liable;  and  that  neith- 

er  those  who  were  before  bound  for  him,  nor  those  who 

Gunii    now  became    bound  for  him,   would    have  approved  of 

M  Ad  ^^^  arrangement,  or  would  have  interposed  in  hisafiairs 
'  but  for  the  belief,  founded  on  the  plaintiff's  represen- 
tations, that  he  freely  acquitted  the  defendant  from  that  sum 
of  $7,500j  because  he  conceived  it  his  interest  to  be  discharg-- 
ed  from  his  liability  for  the  defendant  even  at  that  price,  and 
because  he  thought  it  but  just,  under  the  circumstances,  to 
refund  that  sum,  which  be  had  received  as  his  share  of  the 
profits  of  a  business,  on  which  no  profit  was  in  truth  made. 
The  answer  then  states,  that  in  fact  the  defendant  has  been 
unable  to  collect  the  price  of  the  negroes;  and  that  from  the 
insolvency  of  the  purchasers,  the  loss  on  exchange,  and  va- 
rious expenses,  he  has  not  merely  made  no  pjofit  (as  is  the 
case  with  the  plaintiflf,)  but  has  sustained  a  loss  of  several 
thousand  dollars:  From  all  which  it  is  probable  the  defend- 
ant will  be  so  far  unable  to  pay  all  his  debts,  that  it  was  actu- 
ally for  the  benefit  of  the  plaintiff  that  be  made  the  contract 
which  the  bill  seeks  to  rescind.  And  the  answer  finally  sub- 
mits, that  the  plaintiff  may  still  elect  to  set  aside  both  of  their 
last  contracts,  and  stand  upon  the  footing  of  partners  with 
respect  to  the  negroes,  and  of  principal  and  surety  in  respect 
of  the  debts  in  question. 

To  the  answer  replication  was  taken;  but  the  plaintiff  has. 
taken  no  evidence.  The  defendant  has  examined  two  wit- 
nesses; one  of  whom  was  one  of  the  sureties  under  the  a- 
greement  of  June  1837,  for  $25,816,  for  the  defendant,  in 
place  of  the  plaintiff;  and  the  other  wasMcAden's  endorser 
for  large  sums  without  any  indemnity.  They  prove  that 
the  agreement  was  not  only  consented  toby  the  plaintiff,  but 
was  proposed  by  him,  and  urged  upon  McAden  and  the  wit- 
nesses, as  an  act  necessary  to  the  credit  of  Gunn;  and  that 
it  was  only  after  repeated  interviews,  that  the  witnesses  and 
the  other  persons,  who  became  bound  for  the  defendant,  re- 
luctantly yielded  their  assent;  which  they  did  finally  for  the 
reason  that  McAden*s  debts  would  be  so  much  reduced,  so 
that  he  would  be  the  better  able  to  meet  the  residue  of  his 
debtStf    The  property  which  he  conveyed  has  been  sold  for 
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the  payment  of  his  debts;  but  he  still  owes  debts,  and  it  is  December 

generally  believed,  that  he  has  probably  been  rendered  insol- [^_ 

vent  by  his  losses  on  the  speculation  spoken  of.  Gunn 

Although  the  circumstance,  that  the  plaintiflf  had  received  ^  ^. 
a  sum  of  money  as  the  supposed  profits  of  the  partnership, 
may  have  been  one  of  his  motives  for  coming  to  the  agree- 
ment, whereby  he  gave  up  that  sum;  yet  the  Court  deems 
it  unnecessary,  in  this  case  to  take  it  into  consideration.  If 
he  relinquish  it  because  the  business  turned  out  unprofita- 
bly,  and  he  thought  it  wrong  to  throw  the  whole  loss  on  his 
associate,  to  his  ruin;  we  do  not  see,  that  he  could  be  re- 
leived  from  an  act  done  with  his  eyes  open,  and  which,  if 
not  required  by  conscience  on  his  part,  has,  at  least,  nothing 
in  it  against  conscience  on  the  part  of  the  defendant.  But 
this  point  is  not  relied  on;  for  we  think  the  bill  cannot  be 
sustained  for  other  reasons.  It  may  be  inferred  from  the 
bill,  and  is  established  by  the  answer  and  proof,  that 
through  the  year  1836,  and  early  in  1837,  the  defendant 
was  regarded  by  himself  and  others  as  fortunate  in  busi- 
ness and  on  the  high  road  of  prosperity.  During  that 
period  it  was  not  considered,  that  responsibilities  for  him 
were  hazardous.  But  it  is  equally  clear,  that,  in  the  spring 
of  1837,  a  sad  reverse  in  the  defendant's  affairs  suddenly  oc- 
curred; and  his  career  was  then  supposed  to  have  ended  in 
certain  or  probable  insolvency.  The  plaintiff,  being  then  bound 
in  heavy  sums  for  him,  became  alarmed;  and,  naturally,  en- 
deavored by  various  means  to  secure  himself  from  loss.  For 
that  he  was  not  to  blame.  He  migh^  with  propriety  have 
obtained,  if  he  could,  any  of  the  securities  which  he  asked. 
But,  on  the  other  hand,  we  see  nothing  in  the  conduct  of  the 
defendant  on  those  occasions,  that  is  to  be  censured.  He 
was  unable,  by  paying  them,  to  discharge  the  plaintiff  from 
the  debts,  for  which  he  was  bound:  And  he  acted  but  just- 
ly by  other  persons,  who  were  also  his  sureties,  in  refusing 
to  make  an  assignment  of  property  for  the  benefit  of  the 
plaintiff  exclusively.  He  offered  to  make  a  general  one, 
with  the  provisions  mentioned  in  his  answer:  and  no  objec- 
tion can  be  taken  to  those  provisions,  while  a  right  is  recog- 
nised in  a  debtor  to  prefer  one  creditor  before  another.    Be- 

K 
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December  sides,  as  the  pls(intiff  had  made  a  clear  gaiu  on  the  transac- 

tions,  out  of  which  arose  the  larger  debts,  for  which  he  was 

Gann  responsible,  the  defendant,  to  the  extent  of  the  sum  thus 
^  gained,  might  well  distinguish  between  the  plaintiff's  claim 
'  on  him,  and  the  merits  of  the  residue  of  his  claim  on  those 
of  other  persons,  who  had  become  bound  for  him,  for  his 
accommodation  and  without  any  interest  of  their  own.  In- 
deed, it  does  not  appear,  that  the  plaintiff  objected  to  the 
terms  of  the  proposed  assignment,  if  that  was  to  be  the  kind 
ot  security  provided  for  him.  But,  for  other  reasons,  he  pre- 
ferred a  different  mode.  It  is  evident,  the  plaintiff  had  but 
little  confidence,  that  the  defendant  could  collect  the  large 
sums^  due  for  the  negroes,  without  which  he  would,  unques- 
tionably, be  insolvent;  and,  consequently,  that  he  doubted 
whether  the  assignment  would  be  a  good  security  for  the 
residue  of  the  debt,  after  deducting  the  sum  of  S7,500.  If 
that  was  not  the  state  of  his  mind,  it  is  inconceivable  that  he 
should  not  have  eagerly  embraced  the  offer  of  the  assign- 
ment; which,  according  to  its  terms,  would  secure  the  who!e 
debt,  including  the  $7,500,  it  the  estate  and  effects  should 
prove  of  siifiicient  value.  But  in  place  of  an  assignment, 
the  plaintifi  proposed  a  different  plan,  as  more  advantageous 
to  himself;  and  he  urged  it  upon  the  defendant  and  his 
friends  for  days  and  weeks,  until  they  yielded  to  his  impor- 
tunities, and  adopted  it.  Looking  upon  the  defendant  as 
unable  to  pay  his  debts,  he  felt  heavily  the  burden  of  a  lia- 
bility for  $35,000  of  those  debts,  both  as  a  present  prejudice 
to  his  credit,  and  as  a  risk  of  an  actual  loss,  ultimately,  that 
would  exceed  $7,500  For  that  reason,  it  was,  that  the 
plaintiff  offered  to  give  up,  at  once,  that  sum  of  $7,500,  if  the 
defendant's  friends  would,  at  once,  exonerate  him  from  the 
remaining  sum  of  $27,500.  If  the  plaintiff's  timidity  had 
been  practised  on,  and  a  fear  of  loss  excited  by  falsehood  or 
any  unfair  means,  he  would  have  an  equity.  But  the  bill 
does  not  allege  nor  intimate  that  the  defendant's  embarrass- 
ments were  not  real,  or  that  the  plaintiff's  suspicions  had 
been  unduly  alarmed  by  the  defendant,  directly  or  indirect- 
ly. There  are  indeed  allegations  that  the  plaintiff's  confi- 
dence had  been  abused  by  the  improper  use  of  notes,  which 
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he  had  si^ed  in  blank;  so  as  to  render  him  liable  Mr  more  December 
than  he  intended.      But  those  allegations  are  either  denied  ' 

in  the  answer,  or  so  explained  as  to  shew  that  the  plaintiff  Gona 
acquiesced  in  the  only  act  admitted,  and  that  he  did  not,  in  _  7. 
truth,  suffer  from  that.  We  must,  then,  hold,  that  there  was 
no  imposition  on  the  plaintiff  respecting  the  defendant's  con« 
dition,  and  that  in  June,  1837,  it  was,  atthe  least,  doubtful 
whether  the  defendant  would  be  able  to  pay  his  debts,  or 
how  far  short  of  it  he  would  fall.  Now,  that  being  the  case, 
we  think  it  clear,  that  the  agreement  of  the  creditor  or  a  sure- 
ty to  compound  with  the  debtorfbr  a  smaller  sum,  promptly 
paid,  or  secured,  by  the  debtor's  friends,  is  not  an  agreement 
without  consideration,  or  hard  and  unreasonable;  but  that 
it  is  founded  on  considerations  good  in  morals  and  law,  and 
sufficient  in  this  Court. 

The  plaintiff  parted  from  a  bad  debt  at  more  than  its  value; 
or,  at  all  events,  for  a  doubtful  debt  at  what  was  thought  to 
to  be  its  fair  value.  The  payment  by  a  debtor  or  his  en- 
gagement to  pay  a  smaller  sum,  will  not  discharge  a  debt  for 
a  larger  sum,  and  the  agreement  to  receive  such  smaller  sum 
in  satisfaction  is  but  nudum  pactum.  But,  it  is  otherwise, 
when,  beaiides  the  undertaking  of  the  debtor,  that  of  a  third 
person  is  also  given.  Such  an  undertaking  forms  a  new, 
distinct,  and  better  security  for  the  debt;  and,  therefore,  is  a 
satisfaction  of  the  prior  debt,  when  so  received.  Steinman 
y  JUagnuSf  11  East.  390.  If  this  be  so  at  law,  much  more 
is  it  in  this  Court  For,  after  the  plaintiff  has  put  to  a  se- 
vere trial  the  affections  of  the  defendant's  family,  and 
tortured  the  compassion  of  his  friends  and  other  sureties, 
until  they  were  induced  to  assume  $27,500,  for  which 
the  plaintiff  was  liable)  and  to  acquit  him  absolutely  there- 
from, upon  condition  that  he  would  pay  a  residue  of  $7,500, 
for  which  also  he  was  then  bound,  and  which  ail  parties 
supposed  the  defendant  could  not  pay,  it  would  be  too 
much  to  say,  that  such  an  agreement  was  not  as  obli- 
gatory on  the  plaintiff  as  on  the  other  parties.  In  ta- 
king on  themselves  debts  for  which  the  plaintiff  had  been 
liable,  those  persons  thought  they  were  buying  the  lib- 
erty of  their  distressed  friend;  that  by  diminishing  his  em- 
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Decembeibarrassraents  to  the  extent  of  the  sum  relinquished  by  the 

|_  plaintiff,  they  were  putting  him  in  a  way  to  exert  himself  a- 

Gunn  neW;  and  by  subsequent  acquisitions  to  discharge  other  debts, 
McAd  ^^^  which  some  or  them  were  also  liable.  They  would 
never  have  bound  themselves,  but  with  those  ends  in 
view;  and  it  woqld  be  a  fraud  in  the  plaintiff  to  frustrate  them. 
Instead  of  the  agreement  being  against  conscience,  and  the 
defendant  liable  for  this  sum,  notwithstanding  the  plaintiff's 
discharge  to  him.  it  seems  manifest,  that,  if  while  the  plain- 
tiff was  holding  out  the  terms  he  did  to  the  defendant's 
friends,  he  had  obtainded  from  the  defendant  his  express 
promise,  or  any  other  security  for  the  residue  of  his  debt,  the 
Court  would  not  have  allowed  him  to  enforce  it.  It  would 
clearly  have  fallen  within  the  principle,  on  which  contracts 
in  fraud  of  compositions  by  creditors  are  avoided.  If  one 
creditor  contrive  to  secure  to  himself  better  terms  than  be, 
with  the  other  creditors,  agreed  to  take,  it  is  a  fraud  upon 
the  other  creditors;  and  neither  at  law,  nor  in  equity,  will 
the  security  be  sustained,  even  against  the  debtor  himself. 
Middleton  v  Onslow,  1  Pr.  Wm.  768.  Cockshett  v  Ben- 
nett^ 2  T.  R,  763.  Much  less  can  the  defendant  be  held  li- 
able for  this  money  without  any  agreement  on  his  part,  and 
against  the  deliberate  agreement  and  deed  of  the  plaintiff. 

Between  such  persons  the  cases  of  hard  and  unreasona- 
ble bargains  and  of  inadequacy  of  consideration,  which 
were  cited  for  the  plaintiff,  have  no  application.  Here  there 
js  an  adequate  consideration;  in  the  liabilities  incurred  by 
third  persons,  and  also  because,  from  the  impending  insol- 
vency of  the  defendant,  the  plaintiff's  loss,  but  for  this  agree- 
ment, might  have  been,  and  probably  would  have  been 
greater  than  $7,500,  and  thus  the  plaintiff  derived  from  the 
contract  a  direct  pecuniary  benefit. 

It  was  a  hard  bargain  in  no  sense  but  the  one,  that  every 
composition  by  creditors  is  hard  on  them.  It  is  never  sub- 
mitted to  but  from  necessity.  But  the  plaintiff's  loss  arose, 
or  it  was  reasonably  feared  that  it  would  arise,  from  the  de- 
fendant's insolvency;  and  not  out  of  this  agreement.  The 
agreement  may  have  prevented  the  loss  from  being  greater. 
It  \yas  not  an  unreasonable  composition,  nor  obtained  by  un* 
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due  means.    It  was  of  the  plaintiff's  proposing,  with  all  the  December 
knowledge  of  his  risks  and  of  the  defendant's  affairs,  which  ____ 


tlie  defendant  himself  had;  was  pressed  b7  him  for  many    Goon 
days,  and  deliberately  concluded  by  him,  and,  finally,  was       7^ 
probably  advantageous  to  him. 

The  foregoing  remarks  also  answer  the  cases  of  contracts 
with  expectant  heirs,  wards,  just  of  age,  and  between  sea- 
men and  their  captains  or  owners.  The  law  extends  to 
those  persons  peculiar  protection,  because  they  are  consider- 
ed as  being  in  the  power  or  under  the  influence  of  those, 
who  thus  deal  with  them.  But,  here  the  parties  are  rever- 
sed. A  debtor  may  be  often  compelled  by  his  creditor---or 
his  surety,  having  the  authority  of  a  creditor — ^to  enter  into 
unequal  and  oppressive  contracts;  from  which  he  ought  to 
be  relieved.  But  it  is  not  generally  true  vice  versa]  and 
the  debtor  can  seldom  compel  terms  against  the  will  of  the 
creditor.  And,  in  this  particular  case,  the  debtor,  in  fact, 
dictated  no  terms,  and  with  difficulty,  by  the  aid  of  his 
friends,  complied  with  those  insisted  on  by  the  plaintiff.  The 
bill,  therefore,  stands  simply  on  a  principle,  that,  as  a  man 
ought  to  pay  all  his  debts,  a  composition  must,  of  necessity, 
and  under  all  circumstances,  be  a  harsh  and  unreasonable 
contract,  and,  as  such  be  set  aside;  a  doctrine  altogether  nov- 
el and  unfounded^    The  bill  must  be  dismissed  with  costs. 

Pee  Cttriam,  Bill  dismissed  with  costs. 
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1841. 


DUNCAN  M'LAURIN,  ADMINISTRATOR  6ce. 

W.- 
SAMUEL WRIGHT. 

December  To  tuxn  an  ab«o]ate  deed  into  a  mortgage,  the  price  mast  be  grossly  in- 
adequate. But  where  the  difference  between  the  price  given  and  the 
valae  of  the  property  as  estimated  by  witnesses  is  on]y  such  as  may 
oftea  arise  in  actual  sales,  a  Coartof  Equity  will  not  be  authorized  to 
declare  a  deed,  absolute  oa  its  lace,  to  be  only  a  mortgage  or  security 
for  money  adiraoced. 

The  Court  cannot  declare  a  deed  absolute  on  its  face,  to  be  a  mortgage, 
simply  on  the  testimony  of  a  witness  that  a  previous  agreement  had 
been  made  for  a  mortgage, when  there  is  no  evidence  of  imposition,  and 
the  party  giving  the  deed,  at  the  time  of  its  execution,  knew  that 
he  was  executing  an  absolute  deed  and  not  a  mortgage. 

Such  parol  testimony  can  only  be  acted  on,  when  there  has  been  a  mis- 
take  or  fraud  in  making  the  written  conveyance  different  from  the  ori- 
ginal contract. 

The  cases  of  Streaior  v  Jonet,  3  Hawks,  433.  Eimborough  ▼  Smithy  3 
Dev,  Eq.  558.  Foindeaster  v  M^Cannon^  1  Dev.  Eq.  373.  MunnerUn 
V  Birmingham^  3  Dev.  and  fiat.  Eq.  358.  McDonald  y  M'Leod^  I 
Ired.  Eq.  331.    Lewis  t  Chven^  1  Ired.  Eq.  390,  cited  and  approved. 

This  bill  was  filed  at  Richmond  Court  of  Equity^,  Fall 
Term  1837.  An  ailswer  was  put  in,  replication  to  it  filed, 
and  depositions  taken.  At  Fall  Term,  1840,  the  cause  was 
set  for  hearing,  and  at  Spring  Term  1841,  by  consent  of 
parties,  transmitted  to  the  Supreme  Court.  The  pleadings 
and  facts  proved,  are  stated  in  the  opinion  delivered  in  this 
Court. 

Winston  for  the  plaintifil 

No  counsel  in  this  Court  for  the  defendant. 
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RuppiN,  C.  J.    This  bill  was  fSed  in  July  1837,  and  ^^^^"^ 

states  that  on  the   16!h  of  January,   1836,  Thoroughgood ]_ 

Pate,  the  intestate  of  the  plaintiff,  having  occasion  to  raise  M^Laoria 
money^  applied  to  the  defendant  Wright,  to  borrow  the  sum  ^T ,  ^ 
of  280,  and  that  the  defendant  then  lent  him  that  sum;  and 
that,  to  secure  the  same.  Pate  executed  to  the  defendant  a 
bill  of  sale  jfor  a  female  slave,  named  Edy,  of  the  age  ol  16 
years,  and  then  worth  nine  or  ten  hundred  dollars,  and  also 
delivered  the  slave  to  Wright,  who  took  her  into  possession 
and  hath  held  her  ever  since.  The  bill  states  that  notwith- 
standing the  deed  was  unconditional  and  absolute  on  its 
iace,  it  was  not  intended  by  either  of  the  parties  to  be  an  ab- 
solute sale;  but  that  it  was  expressly  agreed  between  the 
plaintiff's  intestate  and  the  defendant,  that  the  former  might 
nevertheless  ipedeem  the  slave.  The  bill  further  states  Aat 
Pate  died  intestate  on  the  24th  of  March,  1836,  and  the  plain- 
tiff was  appointed  his  administrator,  and  the  prayer  is  for 
redemption  upon  the  usual  terms. 

The  answer  denies  that  the  defendant  lent  any  sum  of 
money  to  Pate,  or  took  the  conveyance  in  the  bill  mention- 
ed, as  a  mortgage  or  security  for  money,  or  that  it  was  so 
understood.  It  states,  that  at  the  time  specified  in  the  bill 
two  negro  boys  belonging  to  Pate,  had  been  seized  by  the 
Sheriff  on  executions  and  were  to  be  sold  on  the  next  day, 
and  that  Pate  wished  to  raise  money  to  discharge  the  debt 
by  borrowing  it  or  by  selling,  the  girl  Edy,  then  about  13  or 
14  years  old,  instead  of  selling  the  male  slaves  at  public  auc- 
tion; that  the  defendant,  wishing,  to  own  a  girl,  agreed  with 
Pate  (a  purchase  Edy,  and  to  give  for  her  the  sum  due  on 
the  process  then  in  the  sheriff's  hands,  supposed  to  be  about 
^280;  and,  as  Pate  was  sick  at  the  time,  the  defendont  agreed 
to  pay  the  money  the  next  day  to  the  sheriff  and  have  the 
boys  discharged  from  execution;  that  thereupon  Pate  con- 
veyed the  girl  to  the  defendant  by  a  deed,  absolute  in  its 
terms  and  intended  by  both  parties  to  be  so,  and  the  same 
day  he  took  her  into  his  possession,  carried  her  to  his  house, 
and  hath  kept  her  hitherto.  The  answer  states  that  the 
deed  was  written  by  D.  M'Colman,  and  was  attested  by  him 
and  by  George  Wright  and  Cameron  Wrightj^that  the  two 
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December  latter  are  since  dead,  and  that,  if  they  were  living,  the  de- 
fendant  could  have  proved  directly  by  them  that  the  agree- 

M'LaoriD  ment  was  for  an  absolute  purchase.  It  admits  that  when 
y  M'Colman  was  called  on  to  write  the  deed,  for  he  was  not 
'  present  at  the  bargain,  he  enquired  "how  it  must  be  written;" 
and  that  Pate  replied  "nothing  but  a  mortgage."  But  the 
answer  avers  that  the  defendant  immediately  declared  that 
not  to  be  the  contract,  and  that,  unless  it  was  to  be  a  sale  and 
purchase,  he  would  have  nothing  to  do  with  it;  and  that  then 
Pate  directed  the  draftsman  "to  write  a  firm  bill  of  sale  ab- 
solute in  its  terms,^  which  was  done  accordingly.  The  an- 
swer further  states,  that  on  the  next  day  the  defendant  went 
to  settle  thedemandsthe  Sheriffhad  against  Pate,  and  found 
them,  instead  of  $280,  to  amount  to  $311,  and  that  he  paid 
the  same  according  to  his  agreement;  and  it  avers  that 
was  a  fair  price  for  the  slave  Edy  at  that  time,  though  in  a 
few  months  thereafter  negroes  rose,  and  she  would  have 
brought  more  than  he  gave  fot  her. 

The  material  evidence  upon  the  question,  whether  the  ne- 
gro was  sold  or  pledged,  consists  of  the  depositions  of  several 
witnesses  taken  by  the  plaintiff.  The  first  is  that  of  D.  M'- 
Colman.  He  states  that  the  defendant  was  the  nephew  of 
Pate,  and  possessed  his  confidence;  that  he,  the  witness,  and 
Cteorge  Wright,  since  deceased,  attested  the  bill  of  sale,  in 
which  the  consideration  was  expressed  to  be  about  $280;  and 
that  the  agreement  between  the  parties  was,  that  Wright 
should  pay  the  Sheriff  certain  executions  against  Pate,  which 
he  did  the  next  day,  amounting  to  $311  50;  and  that  Wright 
was  to  keep  Edy  until  the  money  was  rettirned.  The  wit- 
ness states  that  Pate  was  sick  at  the  time,  and  died  in  March 
following;  and  that  when  he  executed  the  bill  of  sale,  he 
said  to  Wright,  that  he  was  not  afraid  but  that  he  would  give 
up  the  girl  at  any  time  the  money  should  be  returned,  to 
which  the  other  risplied,  "Uncle,  if  you  were  dead  I  would 
not  defraud  vour  children."  This  witness  also  stales  that 
Pate  was  mush  in  debt  and  pressed  for  money. 

The  other  testimony  taken  before  the  hearing  of  the  plain- 
tiff relates  entirely  fo  the  value  of  the  slate.  One  witness, 
M.  M'Colman,  states  that  inf  August!  836,  the  other  slaves 
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of  Pate  were  sold  by  the  present  plaintiff  as  administrator,  and  December 

that  at  that  sale  Edy  would  have  commanded  seven  or  eight 1_ 

hundred  dollars.    Two  other  witnesses,  Daniel  Mall  ay  and  M^Laurin 
Samuel  J.  Gibson,  state  that  in  1837,  she  would  have  sold  ^,J^  j^^^ 
for  six  or  seven  hundred  dollars. 

In  this  state  the  case  was  'brought  to  hearing  at  the  last 
term;  but  it  was  not  decided,  because  we  found  a  difficulty 
in  coming  to  a  clear  conclusion  as  to  the  value  of  the  slave 
Edy— upon  which,  in  our  opinion,  the  decision  of  the  cause 
mainly  depended.  It  is  too  late,  after  the  judgment  in  Streat- 
tor  V  Jones^  3  Hawks  423,  and  many  cases,  which  have  pro- 
perly, as  we  think,  followed  it,  to  intimate  that  an  uncon- 
ditional deed  is  conclusive  of  an  absolute  sale.    Facts  and 
circumstances  dehors  may,  notwithstanding  the  form  of  the 
instrument,  establish  its  true  character  to  be  but  a  security: 
such  facts  and  circumstances  are  enumerated  in  Mr.  Butler's 
note,  Co.  Littleton  205,  A.  and  were  acted  on  in  Sireator  v 
Janes,  and  by  ourselves  in  Kimhorough  v  Smith,  2  Dev.  Eq. 
658  and  other  cases.  Among  those  circumstances,  inadequacy 
of  price  has  been  often  said  to  be  an  important  one.  Not  that 
it  will  affect  an  absolute  sale  of  itself,  and  turn  it  into  a 
pledge,  when  it  was  really  designed  to  be  a  sale  out  and  out. 
But  when  the  question  is,  whether  the  transaction  was  a 
sale  or  a  pledge,  the  price  goes  a  great  way  towards  satisfy* 
ing  the  mind  on  one  side  or  the  other.    A  gross  inadequacy 
of  price — especially  of  a  species  of  property  in  demand,  and 
that  generally  brings  its  fair  value  in  open  market — argues 
strongly  that  security  merely  was  meant  or  that  the  supposed 
vendor  was  oppressed  or  imposed  on.    On  the  contrary,  a 
fair  price  and  possession  simultaneously  taken  and  kept,  and 
no  covenant  to  repay  the  money  advanced  have  decided 
several  cases,  which  upon  other  circumstances  were  doubt, 
ful.     Poindexter  v  M^ Cannon  ^  Hauser,  1  Dev.  Eq.  373. 
Munnerlin  v  Birmingham,  2  Dev.  and  Bat,  Eq.  358.'  JH '- 
Donald  v  M^Leod,  1  Ired.  Eq.  221.    In  this  case  the  value 
of  the  slave  is  distinctly  put  in  issue  by  the  bill  and  answer; 
for  the  defendant  not  only  insists  on  his  absolute  deed,  as 
shewing  per  96  an  absolute  purchase,  but  he  sustains  it  in 
the  point,  in  which  the  plaintiff  impugns  itf  by  avering  that 

L 
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Decembei  his  purchase  was  a  fair  one,  and  for  full  value.    It  is  true, 
the  subscribing  witness  contradicts  the  answer  as  to  the  terms 


M'LaoriDof  the  agreement  and  the  nature  of  the  contract;  and  it  is 
^  T ,  competent  to  hear  and  act  upon  such  parol  proof,  where  there 
'  has  been  a  mistake  or  fraud  in  making  the  written  con- 
veyance different  from  the  original  contract.  But  this  wit- 
ness gives  no  testimony  touching  such  mistake  or  fraud. 
The  answer  is  precise  and  positive,  that,  although  Pate  at 
first  mentioned  a  mortgage,  the  defendant  refused  to  accept 
such  a  conveyance  and  required  an  absolute  bill  of  sale,  and 
that  Pale  assented  thereto,  and  directed  the  deed  to  be  so 
drawn.  Now  the  witness  does  not  contradict  any  part  of 
that  statement;  nor  in  any  manner  account  for  bis  drawing 
and  Pate's  executing  a  conveyance  in  this  form  upon  such 
an  agreement  as  he  says  the  parties  made.  Moreover,  it  is 
to  be  inferred  from  the  statement  of  this  witness  himself, 
that  the  deed  was  drawn  and  intended  to  be  absolute;  for 
why,  else,  should  Pate  have  made  the  remark,  that  he  was 
not  afraid  the  defendant  would  take  advantage  of  him?  If 
he  had  been  supposing  himself  to  be  executing  a  mort-^ 
gage,  he  would  not  have  thought  the  other  could  defraud 
him.  The  evidence  of  this  witness,  therefore,  cannot  autho- 
rise a  decree,  for  i(  opposes  nothing  to  the  written  convey- 
ance, but  a  previous  parol  agreement  or  a  declaration  at  the 
time,  inconsistent  with  it  Upon  such  evidence  the  Court 
has  never  controlled  the  operation  of  a  deed,  imported  by  its 
tenor  and  sustained  by  the  answer;  for  that  would  be  to  al- 
low parol  testimony,  simpliciier  to  contradict  and  vary  a 
written  instrument,,  contrary  to  the  settled  rule  of  the  com- 
mon law  and  to  common  sense. 

The  value  of  the  slave  was  therefore  an  important  enquiry 
io  the  cause.  We  should  have  thought,  if  the  value  had 
been  satistactorily  shewn  to  be,  as  alleged  in  the  bill,  nine  or 
ten,  or  as  stated  by  the  witnesses,  eight  or  seven,  or  even  six 
hundred  dollars,  that  it  afforded  cogent  proof  that  a  security 
merely  was  intended  by  both  parties,  or,  at  least,  that  the 
former  owner  was  led  to  believe  that  he  was  giving  only  a 
security.  For  half  price,  or  less  than  half  price  for  a  ne- 
gro— which,  as  property,  is  always  saleable — would  be  so 
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gross  a  disproportion  to  what  a  seller  might  have  got  and  pro-  December 
bably  woald  have  got,  had  a  sale  really  been  in  contempla*  ^®^^' 
tion,  as  to  create  a  satisfactory  presumption  that  a  sale  was  m^Lauria 
not  meant.  But  when  the  evidence  on  this  point  was  look-  ▼ 
edinto,  it  raised  some  surprise  to  find  that  every  witness,  ^"if^** 
with,  probably,  as  good  an  opportunity  for  knowing  the  value 
at  the  time  of  the  conveyance  to  the  defendant,  as  at  subse- 
quent periods,  had  been  examined  and  answered  as  to  the 
value,  not  at  the  period  of  the  transaction,  but  at  particular  * 
days  posterior  thereto.  One  witness  fixes  the  value  six 
months,  and  the  two  others  a  year  or  more  after  the  deed. 
This  was  to  be  observed  the  more,  because  the  defendant  on 
his  oath  stated  so  pointedly,  that  he^gave  the  full  value  at 
the  time  he  bought,  tho'  soon  afterwards  the  price  of  slaves 
became  greater.  As  there  was  no  direct  evidence,  except  the 
answer^  as  to  the  value  on  the  16th  of  February  1836,  and 
it  was  not  satisfactory  to  take  it  inferential  ly  from  the  testi- 
mony stated,  the  Court  deferred  the  decision  and  directed  an 
enquiry  upon  the  precise  point  of  the  value  on  that  day.  The 
master  sent  down  a  commission  which  has  been  returned 
with  the  depositions  of  four  witnesses  taken  on  the  part  of 
the  plaintifi^,  and  some  of  them  persons  who  had  been  exam- 
ined in  chief  in  the  cause.  Their  evidence  the  master  has 
reported,  with  his  opinion  thereon;  from  which  it  appears, 
that,  at  the  time  of  the  contract,  the  slave,  in  the  opinion  of 
one  of  the  witnesses,  was  worth  2350,  and  in  that  of  the 
other  three,  $400 — ^which  latter  estimate  the  master  adopts* 
and  to  which  neither  party  has  excepted.  That  must  now 
be  assumed  to  be  the  real  value  of  the  slave;  and,  deeming 
it  to  be  so,  it  puts  a  new  aspect  upon  the  case  decisively  ad- 
verse to  the  plaintifil  There  canbe  no  positive  correctness 
in  setting  a  value  on  a  slave.  One  man  will  give  or  take 
fifty  or  one  hundred  dollars  more  or  less  in  the  purchase  of 
one  than  another  man  will.  Therefore  the  price  is  not  to  be 
too  nicely  calculated,  in  reference  to  this  question.  We  have 
hitherto  said,  that  to  turn  an  absolute  deed  into  a  mortgage 
the  price  must  be  grossly  inadequate.  M^Dtmaldv  M'^ 
Leodj  1  Ired.  Eq.  221.  Lewis  v  (hren,  Ibid.  290.  Here 
the  difference  is  only  such  as  often  occurs  in  actual  sales  be- 
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Deeember  tween  the  ptice  which  a  purchaser  is  willing  to  give,  and 
:      '    that  which  he  would  be  willing  to  take,  if  he  were  to  sell 
again.    The  point,  to  which  we  are  thus  brought  is  fatal  to 
the  bill,  which  must  necessarily  be  dismissed. 

Per  Curiam,  Bill  dismissed. 


WILLIAM  6PIVEY  AND  OTHERS 

LEVJN  SPIVEY,  EXECUTOR  &c.  AND  OTHERS. 

A.  by  his  last  will  gave  to  each  of  his  ebildren,  to  wit,  Iletly,  Loaisa* 
Levin,  William,  Elizabeth,  Susannah,  Moses  and  Cal?in«  certain  ne- 
groes and  other  personal  property,  which  he  had  previoasly  cooreyed 
to  them  respectively  by  deed.  Louisa,  being  married,  the  property  so 
given  to  her  had,  before  the  testator's  death,  been  sold  by  ezecation  for 
the  debts  of  her  husband.  Hetty  died  in  the  life  time  of  the  testator, 
leaving  seven  children.  In  another  clause  of  the  will,  the  testator  de- 
Tises  as  follows:  '*My  will  and  desire  is,  those  who  have  received  a 
part  of  my  estate  will  accoaot  to  the  balance  of  my  children  for  what 
they  have  received;  then  it  is  my  will  and  desire  that  all  the  balance 
of  my  property  not  given  away  shall  be  equally  divided  among  the 
hdrt  <f  Hetty t  Louisa,  Levin^  William,  Elizabeth,  Susannah,  Moses  and 
Calvin,  to  them  and  their  heirs  foiever."  The  husband  of  Hetty  held 
the  property  given  to  his  wife  in  her  lifetime  as  his  own.  Eeldhj  the 
Court,  1st,  that  Louisa  must  account  in  the  division  directed  by  the 
last  clause  for  the  property  advanced  to  her  by  the  testator  and  sold  for 
her  husband's  debts— 2ndly.  That  Hetty's  ^^heirt"  or  children  must, 
in  such  division,  account  for  the  property  received  by  their  mother 
in  her  lifetime,  and  that  the  other  children  must  likewise  respectively 
account  to  Hetty's  children  for  what  they  received.  3dly.  That 
Hetty's  children  are  entitled  to  claim '  only  as  a  ekus  and  not  per  capi* 
Uif  and  therefore  take  among  them  but  one  child's  share. 

This  was  a  bill  filed  at  September  Term,  1839,  of  Bertie 
Court  of  Equity,  by  the  plaintiflb,  who  were  part  of  the  le- 
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gatees  named  in  the  will  of  William  Spi  vey,  deceased,  against  Deceinber 
Levin  Spivey,  Executor  of  the  said  will,  and  the  other  lega- '  _ 


tees,  praying  for  an  account  and  settlement  of  the  estate  and  Spivey 
payment  of  their  respective  legacies.  Answers  were  filed,  ^  7 
and  the  cause  was  continued  nnder  various  orders  until 
Fall  Term,  1841,  when,  having  been  set  for  hearing,  it  was 
removed  by  consent  of  parties  to  the  Supreme  Court*  The 
points  in  controversy  between  the  respective  legatees  are 
stated  in  the  opinion  delivered  in  this  Court. 

B.  F.  Moore  for  the  plaintiffs. 
/.  H,  Bryan  for  the  defendants. 


Gaston,  J.  It  appears  from  the  pleadings  in  thisj  case, 
that  William  Spivey,  the  testator,  at  the  execution  of  his 
will  and  at  the  time  of  his  death,  had  seven  children,  viz. 
Louisa  Hendrickson,LevinSpivey,WilIiamSpivey,.Elizabeth 
Pruden,  Susannah  Shark,  Moses  Spivey  and  Calvin  Spivey 
and  seven  grand-children,  who  were  the  children  of  a  de- 
ceased daughter,  Hetty  Taylor.  He  had  some  time  previ- 
ously to  the  execution  of  his  will,  given  by  proper  and  effec- 
tual means  of  conveyance  negroes  and  other  personal  prop- 
erty to  several  of  his  children.  The  negroes  and  other  per- 
sonal property,  so  given  to  his  daughter  Hetty,  are  now  held 
by  her  late  husband  as  his  own,  and  he  disclaims  all  benefit 
nnder  any  of  the  provisions  of  the  will.  Those  given  to  his 
daughter  Louisa  were  sold  for  her  husband's  debts  in  the 
testator's  lifetime. 

This  bill  is  filed  against  the  executor  for  a  settlement. 
All  the  persons  interested  under  the  will  are  made  parties 
thereunto.  And  at  the  hearing  questions  were  raised,  upon 
which  our  opinion  is  required. 

These  are  so  intimately  connected,  as  to  depend  upon  the 
construction  of  the  same  clauses  in  the  will,  which  it  will, 
therefore,  be  proper  to  consider  in  connection.  In  these  the 
testator  declares  as  follows:  <<  1st,  I  give  and  bequeath  unto 
Hetty  Taylor  four  negroes  (naming  them)  which  she  has 
already  received,  two  cows  and  calves,  and  one  bed  to  her 
and  her  heirs  forever;  2nd,  I  give  and  bequeath  unto  my 
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December  daughter  Louisa  Hendrickson,  three  negroes  ^naming  them) 

[,__  one  feather  bed,  one  cow  and  calf,  which  she  has  already 

Spirey  had,  to  her  and  her  heirs  forever;  3rd,  I  give  and  bequeath 
g  7  unto  Levin  Spivey,  two  negroes  (naming  them)  one  cow 
and  calf,  one  feather  bed,  which  he  has  already  had,  to  him 
and  his  heirs  forever;  4(h,  I  give  and  bequeath  unto  my 
daughter  Elizabeth  Pruden,  three  negroes  (naming  them) 
which  she  has  already  had,  to  her  and  her  heirs  forever;  Sth, 
I  give  and  bequeath  unto  my  son  William  Spivey,  one  negro 
boy,  George,  and  one  feather  bed,  which  he  has  already  had, 
to  him  and  his  heirs  forever."  Then,  after  some  specific  de- 
vises, follows  the  14th:  "My  will  and  desire  is,  those  who 
have  received  a  part  of  my  estate,  will  account  to  the  balance 
of  my  children  for  what  they  have  received;  then  it  is  my 
will  and  desire  that  all  the  balance  of  my  property  not  given 
away  shall  be  equally  divided  between  the  heirs  of  Hetty 
Taylor,  Louisa  Hendrickson,  Levin  Spivey,  William  Spivey, 
Elizabeth  Pruden,  Susannah  Shark,  Moses  Spivey  and  Cal- 
vin Spivey,  to  them  and  their  heirs  forever." 

The  questions  raised  are,  1st  Is  Louisa  Hendrickson  to 
bring  into  account  the  negroes  and  other  personal  chattels 
stated  in  the  will  to  have  been  received  by  her,  and  which 
have  been  sold  for  her  husband's  debts,  before  she  can  claim 
a  share  of  this  residue?  2nd.  Are  the  children,  as  "  heirs" 
of  their  mother  Hetty  Taylor,  to  account  in  like  manner  for 
what  their  mother  has  received?  And,3dly.  In  the  division 
of  the  residuary  estate  of  the  testator,  do  these  children  take 
one  share  as  a  class  representing  their  deceased  mother,  or 
do  they  severally  share  equally  with  the  children  of  the  tes- 
tator? It  seems  to  us  clear  beyomd  dispute  that  Louisa  Hen- 
drickson must  bring  into  the  common  stock,  in  which  by  the 
14th  section  she  is  to  have  a  part,  the  value  of  the  gift  or 
advancement  which,  in  the  2nd  section,  the  testator  states 
she  has  already  had  from  him.  She  is  one  of  those  who 
have  received  a  part  of  his  estate,  and  who  by  that  clause  is 
to  receive  a  share  of  "  the  balance  of  his  property,"  when 
she  "  accounts  to  the  balance  of  his  children  for  what  she  has 
received.'  There  is  no  doubt  that  the  testator  intended  that 
ihe  part  of  his  estate  which  bad  been  given  to  his  daughter 
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Hetty,  should  also  be  brought  into  the  account.  As  to  that  December 
the  will  does  not  operate  as  a  gift,  but  as  a  confinnation  of  a  ^^^' 
preceding  gift,  declared  to  have  been  made;  and  the  14th  Spivey 
clause  embraces  all  who  have  thus  received,  and  of  course  j 
all  that  has  been  so  received.  It  is  to  be  taken  into  account  ^^^^^' 
for  the  purpose  of  a  distribution,  and  therefore  the  value 
thereof  is  to  be  brought  into  the  common  stock  by  some  or 
other  of  those  between  whom  that  stock  is  to  be  apportion- 
ed. Among  these  is  a  class  of  individuals,  whom  the  testa- 
tor designates  as  the  <<  heirs  of  Hetty  Taylor."  It  is  in  that 
character  that  he  constituted  them  the  objects  of  his  bounty. 
It  is  as  representing  their  deceased  mother  that  he  gives  to 
them  a  part  of  the  ^^balanceof  his  property  not  given  away;" 
and  if  an  account  is  to  be  taken  of  the  value  of  what  Hetty 
Taylor  has  already  received,  it  must  be  for  thepurpose  of  af- 
fecting the  share  which  they  are  to  have  of  this  <*  balance." 
The  expression  in  the  14th  clause  <4o  account  to  the 
bcUcmce  of  my  children,"  must  be  so  extended  by  construc- 
tion as  to  embrace  the  children  of  the  testatoFs  deceased 
child.  If  they  are  to  account  for  the  value  of  their  moth- 
er's advancement  to  the  "  children  "  of  the  testator,  they  are 
to  have  the  benefit  of  the  account  directed  to  be  made  by 
these  children.  In  other  words,  the  accounts  must  be  mutu- 
al between  those  who  are  to  divide  the  common  fund.  And 
these  views,  as  we  think,  are  conclusive  to  shew  that  the  di- 
Tision  is  to  be  80  made  as  to  give  unto  them  a  share  as  a 
class.  They  are  as  a  class  to  deduct  the  value  of  the  ad- 
vancements made  to  their  mother  in  anticipation  of  her 
filial  portion.  Each  of  the  testator's  children  is  also  to  de- 
duct, as  preparatory  to  a  division  with  them  as  a  class  and 
with  each  other,  the  part  of  the  filial  portion  which  he  or 
she  has  received  in  anticipation — and  when  this  is  done 
there  is  to  be  an  equal  division  between  the  respective  pari- 
ties accounting  and  accounted  to  for  advancements.  Al- 
though therefore  the  last  words  of  the  14th  clause,  taken  per 
^e,  import  an  equality  of  division  per  capita,  yet,  taken  in 
connection  with  the  context,  they  must  be  understood  as  di- 
recting an  equality  of  division,  in  which  the  heirs  of  Hetty 
Taylor  are  to  be  regarded  as  an  unit.  They  are  to  account 
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^Tsn***'  and  to  be  accounted  with  as  representing  a  child;  they  are 

1_  liable  to  bring  in  the  part  of  a  child's  portion,  which  has 

been  adv^anced  and  entitled  to  have  the  benefit  in  account  of 
the  parts  of  the  portions  which  other  children  have  received, 
and  then  are  to  receive  as  much  in  addition  out  of  the  resi- 
due as  will  give  to  them  a  full  child's  portion. 

Per  Curiam,  Decree  acccordingl  y. 


JOHN  SELLARS  m.  WILLIAM  ASHFORD. 

Where  there  are  joint  administrators  and  one  of  them  has  paid  ont  xore 
than  the  assets  he  has  received  and  files  a  bill  against  his  co-admin- 
istrator for  indemnity,  he  cannot  object  to  the  allowance  of  commis- 
sions to  this  co-administrator  for  the  services  the  latter  has  rendered, 
though  by  making  such  allowance  there  will  be  no  assets  of  the  estate 
remaining  to  re^imbnrse  him. 

Where  an  administrator,  at  an  execution  sale  for  a  debt  dae  the  estate, 
parchases  negroes  for  the  benefit  of  the  estate,  and  accounts  for  them 
specifically,  he  is  entitled  to  commissions  on  ihe  sum  bid  for  the  ne- 
groes in  the  same  manner  as  if  he  had  received  so  much  money. 

The  case  of  Walton  v  Avery,  2  Dev.  &  Bat,  Eq.  405,  cited  and 
approved. 

This  was  a  cause  transmitted  to  the  Supreme  Court  from 
the  Court  of  Equity  of  Sampson  County  at  the  Spring 
Term,  1835,  having  been  previously  set  for  hearing. 

The  plaintiff  and  the  detendant  administered  on  the  estate 
of  Josiah  Blackman,  deceased,  and  certain  creditors  of  the 
intestate  instituted  suits  both  at  law  and  in  Equity  against 
them  for  the  recovery  of  their  demands.  The  administrators 
then  had  assets  more  than  sufficient  to  satisfy  the  recove- 
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viea  that  were  subsequently  made — from  them,  and  therefore  Demimber 
in  those  suits  admitted  assets  generally.  But,  pending  those  ^^^\ 
suits,  the  next  of  kin  of  the  intestate  Josiah,  filed  a  bill  Stllen 
against  the  plaintiff  and  defendant,  for  an  account  of  the  ^^  .  .  T  . 
tate  and  distribution,  and  therein  a  decree  was  rendered  for  ^ 
considerable  sums  of  money  to  be  paid  to  the  several  next  of 
kin,  which  were  accordingly  paid  and  refunding  bonds  ta- 
ken. That  decree  was  pronounced  while  the  suits  of  the 
creditors,  just  mentioned,  were  still  pending,  and,  therefore, 
in  the  decree,  the  administrators  were  allowed  to  retain  a 
sum  of  money  to  answer  such  recoveries,  as  it  was  suppos- 
ed might  be  made  in  the  creditors'  suits.  But  no  account 
was  taken,  in  either  of  the  suits,  of  the  assests  of  the  admin- 
istrators respectively,  so  as  to  shew  whether  the  sum  thus 
retained  was  in  the  hands  of  the  present  plaintiff  or  deftn- 
dant:  because  in  the  creditors'  suits  the  administrators  had 
joined  in  defence  and  had  confessed  assets;  and  in  (he  suit 
by  the  next  of  kin  it  was  not  deemed  material,  as  the  admin- 
istrators had  jointly  administered  and  made  themselves  liable 
for  each  other's  acts  to  creditors  and  next  of  kin.  AftetwardU 
the  creditors  effected  their  recoveries,  and  by  executions 
levied  much  the  larger  part  of  the  money  from  the  plaintiff* 
This  bill  was  then  filed,  and,  besides  the  facts  above  stat- 
ed, it  charges  that  the  plaintiff  paid  to  the  next  of  kin,  on 
their  decree,  all  tbe  assets  that  ever  were  in  his  hands;  and 
that  his  co-administrator,  the  defendant,  was  possessed  of 
all  the  assets  of  their  intestate  and  particularly  the  sums  thdy 
were  permitted  by  the  decree  to  retain,  as  before  mentioned| 
and  ought  to  have  paid  therewith  the  recoveries,  which  the 
plaintiff  had  been  compelled  to  pay  out  of  his  own  proper 
estate.  The  prayer  of  the  bill  is,  that  the  defendant  may 
come  to  an  account  with  the  plaintiff  touching  their  admin- 
istration, and,  that  out  of  the  assets,  that  may  be  found 
thereon  in  the  hands  of  the  defendant,  may  be  paid  the 
balance  that  may  appear  to  be  due  to  the  plaintiff  for  dis« 
bursements  by  him  on  account  of  the  estate  and  in  satisfac- 
tion of  the  said  creditors,  over  and  above  the  assets,  which 
came  to  his  bands.  The  defendant  answered  and  submit- 
ted to  the  account;  but  stated,  that  the  sums  [retained  weref 
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Deotmbernot  held  by  him,  but  by  the  plaintiff  himself,  and  that  the 
'    defendant  was  actuaUy  in  advance  for  the  estate  and  should 


Sellers  lose  by  his  administration;  and  be  insisted,  that  if  a  balance 
Afthf  A  ^^^^^^  ^  found  due  from  the  estate  to  the  plaintiff,  yet  that 
'  the  defendant  would  not  be  liable  therefor,  nor  any  part 
thereof,  beyond  the  assets  in  his  hands,  but  that  the  plain- 
tiff ought  to  look  t^  the  next  of  kin  to  return  what  would 
make  him  whole. 

There  was  a  reference  to  the  clerk  to  take  the  account  as 
prayed  for:  and  he  reported  that  the  plaintiff  had  paid  more 
for  the  estate  than  be  had  received,  and,  that  with  a  commis* 
tton  of  2i  per  cent,  on^  the  assets  he  had  received,  there  was 
a  balance  due  to  him  of  $873  49;  and  that  the  defendant 
had  received  more  assets  than  he  had  disbursed,  and  that 
after  allowing  him  a  commission  of  2$  per  cent,  on  the  as- 
sets, with  which  he  was  charged,  there  was  a  balance  due 
from  the  defendant  of  $733  13,  applicable  towards  the  plain- 
tiff's satisfaction. 

To  the  report,  both  parties  excepted;  and  upon  the  excep- 
tions, the  case  was  brought  on  to  be  decided. 

The  defendant's  exceptions  were  allowed,  but  as  they  de- 
pended entirely  upon  matters  of  fact,  it  has  not  been  thought 
necessary  to  report  the  opinion  of  the  Court  in  regard  to 
them.  Deducting  the  sums  excepted  to,  and  allowing  his 
commissions  as  reported  by  the  master,  it  nppeared  that  he 
too  bad  advanced  for  the  estate  more  than  the  amount  of  as- 
sets he  had  received. 

/.  JET.  Bryauy  Badger  and  Strange  for  the  plaintiff. 
W,  H.  Haywood  for  the  defendant. 

RuFFiN,  C.  J.  The  plaintiff  has  filed  two  exceptions,  of  which 
the  first  is  unfounded  in  fact,  and  for  that  reason  overruled. 
'  His  second  exception  is  to  the  allowance  of  commissions 
to  the  defendant;  which,  however,  is  only  2k  per  cent,  on  the 
defendant's  receipts  (as  found  by  the  report)  and  amounts  to 
the  sum  of  $100  87.  To  the  extent  of  the  charges  to  which  the 
defendant's  exceptions  have  been  allowed  (for  overcharges 
oi  receipts  by  him  on  account  of  the  estate,)  namely,  the 
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sam  of  $811  39,  inclading  interest,  this  exception  is  obvi- Deoember 
ously  well  founded,  and  the  credit  of  commissions  must  be 


reduced  $20  28,  being  2i  per  cent,  on  $811  39.  But  the  Sellers 
objections  to  the  residue  of  the  commissions  are  not  well  ▼ 
founded.  The  first  is,  that  the  defendant  is  not  entitled  to 
any  commission,  because  there  is  no  estate  to  pay  it,  inas- 
much as  the  whole  will  not  indemnify  the  plaintiff.  But 
that  reason  will  not  suffice,  for  the  plaintiff  ought  to  have 
taken  care  not  to  exceed  the  assets  in  his  hands,  and,  if  he 
has  done  so,  it  is  his  folly,  and  he  cannot  ^deprive  the  defen- 
dant of  the  compensation  the  law  allows  for  his  labor  and 
responsibility.  Another  objection  is,  that  the  sum  of  $1364 
60,  on  which  commissions  are  counted,  was  the  value  of 
negroes  bought  by  the  defendant  at  a  sale  by  execution  for 
a  debt  due  to  the  administrators,  and  which  the  defendant 
purchased  for  the  benefit  of  the  estate  and  delivered  over 
specifically.  But  that  is  not  like  charging  a  commission  on 
the  value  of  slaves  left  by  an  intestate,  as  was  the  case  in  Wal- 
ton V  Averyy  2  Dev.  &  Bat  £q.  405;  but  is  the  same  thing 
as  receiving  the  money  from  the  sheriff.  Nay,  it  is  more; 
because  the  defendant  ran  the  risk  of  being  compelled  to 
keep  the  negroes  on  his  own  account  and  losing  by  them, 
though  in  this  case  it  was  advantageous  to  the  estate.  There- 
fore, this  exception  must  also  be  disallowed,  except  the  sum 
of  $20  28,  as  before  mentioned. 

Bat  as  the  account,  when  corrected  according  to  these  di- 
rections, shews  a  balance  due  from  the  estate  of  their  intes- 
tate to  the  defendant  as  well  as  to  the  plaintiff,  the  Court  can- 
not relieve  the  plaintiff  upon  this  bill,  in  which  the  plaintiff 
could  only  be  directed  to  be  paid  out  of  assets  now  found  to 
be  in  the  defendant's  hands.  The  bill  must,  therefore,  be 
dismissed,  but  without  costs  to  either  party;  and  each  party 
mast  pay  one  half  of  the  expense  of  taking  the  account. 

Per  Ccriam,  Decree  accordingly. 
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JOHN  MORRISON  &  al.  Admor's  of  BENJAMIN  PERSON 

«•• 
NIEL  M'LEOD. 

NIEL  M'LEOD 
JOHN  MORRISON  ^  al.  Admoi's  of  BENJAMIN  PERSON. 

Baeember  ^Kian,  in  an  enquiry  before  a  master  on  a  matter  of  acconnt,  several 
1841.  witnesses  are  examined  and  give  different  estimates  as  to  Taloe  or 
■  pricey  and  he  oan  malce  no  discrimination  amongr  them,  either  as  to 
Iheii  integrity,  intelligence  or  epportonities  of  knowledge  or  jndg^ 
stent;  he  may  safely  assome  as  his  gaide  an  average  oi  their  different 
estimates.  Bat  not  in  a  oase  where  such  discrimination  can  be  made. 
Ha  mast  then  be  goYemed  by  the  weight  of  the  OTidence. 

"When  a  mortgagee  talies  actual  possession  of  the  mortgaged  premises,  he 
makes  himself  tenant  of  the  land,  and  sabjects  himself  to  the  highest 

I  fair  rent  and  becomes  responsible  for  all  each  acts  or  omissions,  as 
woald,  under  the  usual  leases,  coiistitute  plaims  on  an  ordinary  ten- 
ant. 

But  if  he  commit  an  act  of  waste^  such  as  clearing  lands  &c.,  by  which 
the  Talue  of  the  rent  is  temporaiily  increased,  the  mortgagor,  in  call- 
ing upon  him  to  account,  cannot  make  him  responsible  both  for  the 
l^ts  of  waste  and  for  the  enhanced  rent  arising  from  such  acts. 

« 

Upon  the  hearing  of  these  causes  heretofore— reported, 
j2  Dev.  &  Bat.  Eq.  221 — ^the  conveyance  to  Person  was  de- 
clared to  be  but  a  security  for  the  sum  justly  due  from  M'- 
Leod;  and  there  was  a  reference  to  the  master  to  take  an  ac- 
coimt  of  the  moneys  advanced  by  Person,  for  the  securing 
of  which  the  conveyance  was  made,  and  of  all  debts  con- 
tracted with  him  by  M'Leod;  and  of  the  rents  and  profits  re- 
ceivedi  and  waste  committed  by  Person,  or  those  claiming 
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under  him,  with  the  usual  directions  to  compel  the  produc-  December 

tion  of  books,  and  examine  the  parties  on  interrogatories. '^  _ 

Under  that  order  an  account  was  taken  and  a  report  made  to  Morrison 
this  term,  and  exceptions  are  taken  thereto  on  each  side.        j^,  J   , 

Most  of  the  exceptions  are  founded  upon  matters  of  detail 
in  the  account,  involving  uo  principle  of  law  or  rule  of  prac-  M'Leod 
tice,  and  they  are  therefore  omitted.  Morriaoa. 

Wingtorij  Badger  and  Strange  for  Morrison. 

W.  H.  Haywood  jr.  and  Mendenhall  for  M'Leod. 

RuFFiN,  C.  J.    The  remaining  exceptions  of  Morrison, 
and  others  administrators  of  Person,  and  the  6th  and  7th, 
on  the  part  of  M'Leod,  relate  to  so  much  of  the  account,  as 
respects  the  rents  and  profits  of  the  land  received  by  Person 
and  his  representatives,  and  the  improvements  and  waste  of 
the  premises;  and  they  may  be  considered  together.    Person 
entered  into  possession  in  May  or  June,  1827,  and  the  lands 
have   been  occupied  by  him  and  his  representatives  ever 
since.    For  the  part  of  the  year  1827,  and  for  the  year  1828) 
the  master  has  fiixed  the  rent  at  the  rate  of  $56,  and  for  eve- 
ry succeeding  year  to  1841,  inclusive,  at  $166  per  annum. 
The  waste  is  estimated  at  $337,  and  the  improvements  at 
$177;   and  deducting  the  latter  from  the  former  sum,  the 
master  credits  M'Leod,  on  the  1st  day  of  January,  1842, 
with  (he  difference,  to  wit,  $160.    A  number  of  witnesses 
were  examined  on  each  side,  who  made  estimates  of  the 
crops  made  on  the  land,  and  their  value,  and  gave  their 
opinions  as  to  reasonable  rents  before  and  after  the  improve- 
ments, and  of  the  value  of  the  improvements,  and  amount  of 
waste;  and  the  master  arrived  at  his  conclusions  on  these 
points  chiefly  by  making  nn  average  of  the  estimates  of  the 
witnesses.    M^Leod  excepts  because  sufficient  rents  have 
not  been  allowed  him.    The  other  side  excepts,  because  the 
principle  on  which  the  master  proceeded  is  wrong,  and  he 
ought  to  have  been  governed  by  the  testimony  that  was  most 
satisfactory  to  his  own  understanding;  and  also  to  the  al- 
lowance for  waste,  and  to  the  amount  of  the  rents,  which,  it 
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Deoembei  is  insisted  should  be  accordinsr  to  the  valae  at  the  time  Per- 

1841 

'    son  entered  into  possession,  or,  at  all  events,  according  to 

Morrison  what  "was  made  from  the  land. 

wjJad  '^^^  improvements  consist,  in  part,  of  small  repairs  done 
to  the  dwelling  and  outhouses,  and  building  a  crib  and  stable; 

M'L«od  q\i  |}oQe  with  wooden  poles,  and  so  much  decayed  during 

Monison.  ^he  occupation  by  and  under  Person,  as  to  be  of  little  value 
now.  The  residue  consisted  in  clearing  about  forty  acres 
of  fertile  bottom  land  on  a  creek,  and  bringing  it  into  culti- 
vation, and  in  clearing  up,  and  renewing  the  fencing  on  the 
plantation  left  by  M'Lieod,  which  comprised  60  or  70  acres, 
of  which  about  25  or  30  were  then  in  cultivation.  The  low 
grounds  added  greatly  to  the  productiveness  of  the  planta- 
tion, and  indeed  yielded  the  principal  parts  of  the  crops;  but 
by  continued  cultivation  and  the  ravages  of  freshets  in  the 
creek,  that  part  of  the  land  has  been  much  exhausted  and 
washed.  Pending  the  present  suit  the  plantation  has  be- 
come out  of  repair;  and  the  average  estimate  of  the  witness- 
es is,  that  it  would  require  the  above  sum  of  $337  to  put  it 
into  good  repair.  But  they  all  at  the  same  time  state,  that 
the  houses,  fences  and  plantation  are  in  better  repair,  and 
would  bring  a  better  rent  now  than  in  1827,  when  Person 
entered. 

The  roaster's  mode  of  taking  an  average  cannot  be  said, 
we  think,  to  be  wrong  in  every  case,  as  was  argued;  although 
it  may  not  be  right  in  every  case.  It  is  not  liable  to  the  ob- 
jection urged  against  it  of  being  within  the  principle,  on 
which  verdicts  have  been  set  aside,  where  each  juror  fixed 
a  sum,  and  the  aggregate  was  divided  by  their  number  and 
the  (Quotient  taken  for  the  damages.  For  it  is  the  duty  of 
each  juror  to  assess  such  damages  as  the  evidence  demands 
of  his  conscience  and  understanding,  and  neither  more  nor 
less,  except  so  far  as  his  mind  may  be  influenced  by  the  rea- 
soning of  his  fellows.  That,  however,  is  very  diflerent  from 
the  considerations,  which  may  justly  influence  a  jury  or  mas- 
ter in  weighing  evidence.  For  suppose  any  number  of  wit- 
nesses, with  equal  intelligence  and  integrity  and  equal  op- 
portunities  of  knowing  or  judging  (as  far  as  can  be  discov- 
erred)  to  appear  before  a  jury  to  depose  to  the  value  of  a 
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thing,   or  to  the  amount  of  damages,  and  to  give  different  December 

estimates:  how  can  a  decision  be  made  but  by  splitting 1_ 

the  diOTerences  between  them?    When  there  is  an  equal  ^Monison 
probability  that  the  one  is  as  much  too  low  as  the  other  ^,.^   , 
is  too  high,  is  it  not  safe  and  reasonable  to  take  the  middle 
point  between  them?    As  much  fault,  we  think,  cannot  be  M'Leod 
found  with  the  principle  as  with  the  improper  application  of  Morriaon. 
it.    For  it  is  never  to  be  acted  on,  unless  there  be  quite  an 
equality  of  credit  to  be  given  to  each  witness  in  every  respect. 
If  there  be  any  means  of  discriminating  between    themi 
then  the  actual  weight  of  the  evidence  of  each  is  to  govern 
In  this  case,  we  suppose  .the  master  did  not  perceive  any 
ground  of  discrimination  between  the  witnesses,,  and  there- 
fore, he  took  the  mean  of  all  their  estimates.    But  as  we 
think,  after  a  perusal  of  the  depositions,  that  there  are  differ- 
ences between  the  weight  to  which  the  witnesses  are  enti- 
tled, and,  that  the  profits  may,  tho'  not  very  satisfactorily, 
be  ascertained  with  probable  correctness,  without  striking  the 
average  of  which  we  have  been  speaking,  we  cannot  follow 
the  master  in  that  respect. 

It  may  be  well  in  the  first  place  to  dispose  of  the  item  for 
waste.  One  of  the  objections  taken  to  that  is,  that  the  mas- 
ter has  charged  for  permissive  waste  in  letting  the  wooden 
houses  and  fences  decay;  for  which,  it  is  said,  a  mortgagee 
is  not  liable.  Whatever  may  be  the  rule  when  a  mortgagee 
enters  into  possession  by  receipt  of  the  rents  of  premises  oc- 
cupied by  tenants,  we  conceive  that  when  he  enters  by 
taking  the  actual  possession  and  occupies  himself,  he  makes 
.himself  tenant  of  the  land  and  subjects  himself  to  the  high- 
est fair  rent,  and  becomes  responsible  for  all  such  acts  or 
omissions  as  would,  under  the  usual  leases,  constitute  claims 
on  an  ordinary  tenant.  But  in  this  case,  the  evidence  is, 
that  in  truth  the  plantation  is  in  better  repair  than  when 
Person  took  possession,  and  therefore  the  claim  for  waste  is 
to  that  extent  altogether  unfounded.  Then  with  respect  to 
the  deterioration  of  the  land  by  draining  and  working  it, 
and  by  washing,  there  can  be  no  doubt  that  the  mortgagor  is 
entitled  to  a  just  compensation.  For  the  mortgagee  has  no 
power  to  make  such  improvements,  as  ho  may  choose  to  call 
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December  them;  and  he  cannot  claim  to  be  leimbnrsed  by  the  other 

1841 

party  for  their  value  at  the  time  of  redemption,    fiut,  on  the 

Morrisoo  other  hand,  the  mortgagor  cannot  claim  compensation  for 
^^       sach  deterioration  and  also  an  improved  rent  in  consequence 
'  of  the  opening  new  and  more  fertile  land;  for  the  deterio- 
M'Leod  ration  arises  in  the  process  of  earning  the  rents.    Here  the 
II^^l3QQ  mortgagor  claims  rent;  and  it  is  obviously  his  interest  to  do 
so;  inasmuch  as  it  arises  annually,  and,  spreading^  itself 
through  the  whole  period,  prevents  the  accumulation  of  in- 
terest on  the  mortgage  debt,  and  gradually  extinguishes  the 
debt;  while  the  waste  would  be  computed  at  the  end  of  the 
term  only,  and  without  interest    In  our  opinion,  a  mortga- 
gee, who  personally  occupies  the  premises,  exposes  himself 
to  the  election  of  the  mortgagor  to  have  the  account  taken 
either  way,  as  may  be  most  to  the  advantage  of  the  latter.  If 
the  premises  are  out  on  lease,  it  is  bat  a  small  matter  for  the 
mortgagee  to  require  the  tenants  to  pay  their  rents  to  him;  for 
the  mortgagor's  money  is  merely  applied  to  his  debt  and  no 
actual  injury  is  done  to  him,  tho'  he  may  be  incommoded  in  his 
income.  But  when  the  mortgagee,  instead  of  foreclosing,  turns 
the  mortgagor  out  at  law  and  occupies  himself,  without  any  a- 
greement  for  rent,  and,  without  any  understanding  with  the 
mortgagor,  cuts  down  timber,  clears  and  wears  out  the  land, 
the  Court  is  obliged  to  see  that  such  conduct  tends  to  the  op- 
pression of  the  mortgagor,  and  that  mortgagees  would  be  con- 
stantly tempted  thus  to  act,  unless  they  were  held  to  account 
strictly  for  all  the  profits  they  realized  from  the  occupation 
of  the  land,      it  is  this  view  of  the  case  which  satisfies  the 
Court  that  Person  is  liable  for  an  improved  rent,  during  his 
occupation,  to  be  computed  from  the  time  he  was  compensa- 
ted, by  the  use  of  the  land  cleared,  for  clearing  it.      But,  as 
has  been  before  observed,  Mclieod  cannot  have  that  rent,  and 
also  damages  for  the  injury  to  the  land  by  impoverishing  it, 
in  the  shape  of  waste.     Therefore,  the  whole  sum  of  $160, 
which  is  credited  for  waste,  must  be  struck  out. 

Per  Curiam,  Referred  again  to  the  master,  with  in- 

structions according  to  the  opinioti 
of  the  Court. 


r 
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JACOB  BUFFALOW 

JOHN  BUFFALOW  &  al.» 

June  1840 
The  Coart  can  make  no  declaration  in  its  decree  of  a  fact,  which  is  not 

in  issae  in  the  pleadings,  nor  paj  any  respect  to  evidence  touching 

such  fact.    A  rehearing  upon  the  ground  of  such  omission  will  not 

therefore  be  granted. 

AS  when  the  defendant  was  charged  as  trustee  of  certain  negroes  for  the 
plaintiff,  and  it  is  stated  neither  in  the  bill,  nor  the  answer  that  the 
defendant  had  sold  them,  and  the  decree  was  that  he  should  convey 
them  to  the  plaintiff,  and  account  for  their  hires— the  allegation  that 
he  had  actually  sold  them  before  the  bill  was  filed  is  do  ground  for  a 
rehearing  of  the  decree. 

A  petition  for  rehearing  states  that  on  a  reference  to  the  master,  prelimi- 
nary to  the  decree,  a  witness  had  given  material  evidence  for  the  peti- 
tioner, but  that  this  evidence  was  accidentally  omitted  by  the  master 
in  his  report,  and  the  petitioner  was  ignorant  of  the  omissiSn  when 
the  decree  was  entered.    This  is  no  ground  for  granting  a  re-hearing. 

When,  in  a  suit  by  a  eettui  que  trust  against  a  trustee,  for  an  account  of 
the^land  held  in  trust,  a  decree  is  made  directing  a  report  by  a  master, 
"as  to  the  profits,  expenses,  improvements  and  waste,  spoil  or  dam- 
age to  the  land;"  this  decree  properly  conesponds  with  the  prayer  of 
the  bill,  and  is  not  erroneous. 

When  a  master  makes  a  report  according  to  the  directions  of  the  decree* 
an  exception  that  he  has  reported  on  an  improper  or  irrelevant  matter 
cannot  be  allowed.  The  objection,  if  any,  is  t6  the  decree  of  the 
Court. 

An  objection  to  a  bill  for  multifariousness  must  be  insisted  on  by  de- 
murrer, and  cannot  be  taken  at  the  hearing 

This  cause,  in  which  there  was  a  decree  in  favor  of  the 
plaintiff  at  June  Term,  1839,  and  a  reference  to  the  master 
to  take  an  account,  (see  2  Dev.  &  Bat.  Eq.  241,)  now  came  . 


*  This  case  was  determined  at  June^Term,  1840,  but  was  inadvertently 
omitted  in  the  reports  of  that  Term. 

N 
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Juno  1840  again  before  the  Court  upon  a  petition  for  a  re-hearing,  and 
'    -.       also  upon  exceptions  to  the  report.     The  grounds  of  the  ap- 
T       plication  for  a  re-hearing  and  of  the  exceptions  are  stated  ia 
Bttffalow.  the  opinion  of  the  Court. 

Badger  for  the  plaintiff. 

W,  H.  liayxDOod  for  the  defendant.  ^ 

HuFFiN,  C.  J.  Und6r  the  decree  made  in  this  cause  at 
June  Ternj,  1839,  the  master  has  made  his  report;  and 
thereunto  each  of  the  defendants  has  excepted.  And,  by 
the  consent  of  counsel,  a  petition  for  a  re-hearing  has  also 
been  filed  for  the  defendants,  as  of  the  term  in  which  the  de- 
cree was  pronounced.  By  agreement  between  the  counsel^ 
the  whole  matter,  upon  the  petition  and  upon  the  report  and 
exceptions,  hath  been  submitted  together  to  the  Court. 

It  is,  of  course,  proper  to  dispose  of  the  re-hearing  in  the 
first  instance. 

The  decree  declared,  amongst  other  things,  that  no  con- 
sideration appeared  to  have  been  given  or  paid  by  Hutchins 
for  the  land,  and,  therefore,  an  account  was  directed  of  the 
rents,  issues  and  yearly  value  of  the  land,  and  of  the  hire, 
profits  and  yearly  value  of  the  slaves  mentioned  in  the 
pleadings;  and,  after  giving  to  the  defendant,^Buffalow,  just 
allowances  (or  any  advances  he  may  have  made  for  Steel 
Bufialow,  in  case  the  balance  on  said  account  shall  be  in  fa- 
vor of  the  plaintiff,  that  the  plaintiff  would  be  entitled  to  a 
conveyance  of  the  said  land,  and  of  the  said  slaves  and  their 
increase,  as.  well  as  payment  of  the  said  balance,  or,  in  case 
the  balance  shall  be  against  the  plaintiff,  then,  on  payment 
thereof,  to  have  a  re-conveyance  of  the  said  land  and  slaves. 
And  it  was  therefore  referred  to  the  master  to  take  these  ac. 
counts  and  ai>o  an  account  of  any  waste,  spoil,  or  damage 
committed  on  the  land. 

A  witness,  examined  in  the  cause,  slated  in  his  deposition, 
that  he  purchased  two  of  the  slaves  from  John  Buffalow, 
before  this  suit  was  brought,  and  paid  the  full  value  for  thera. 

The  first  error  in  the  decree,  as  assigned  in  the  petition, 
VB,  that  it  declares  the  plaintiff  entitled  to  a  conveyance  of 
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those  two  slaves,  and  to  their  hires  and  profits,  instead  of  re- Jon«  ^^^ 
quiring  him  to  take  the  purchase  money  and  interest.  BaffalovT 

The  decree  is  not  erroneous  in  this  particular,  but  is  pre-  v 
cisely  what  the  court  was  compelled  to  pronounce.  Prima-  Boffalo'^' 
riiy.  the  plaintiff  is  entitled  to  recover  specifically  the  pro- 
perty, which  his  father  was  induced,  by  fraud,  to  convey^ 
So,  on  the  other  hand,  the  defendants  were  entitled  to  insist^ 
that  the  plaintiff  should  take  such  a  conveyance,  and  not  a 
money  decree  against  them  for  the  value.  If,  indeed,  the 
fraudulent  donee  sold  a  part  of  the  property,  that  circum* 
stance  may  vary  the  relief  which  can  be  given  to  .the  plain* 
tiff.  We  say  may,  because  it  does  not  necessarily  follow, 
that  it  must  vary  the  relief.  The  sale  may  have  been  with 
notice  or  not,  for  a  price  paid,  and  then  the  plaintiff  would 
be  entitled  to  a  decree  a^fainst  the  purchaser,  and  to  that  end 
I  to  amend  his  bill,  so  as  to  bring  him  in;  or  the  plaintiff  might 

waive  that,  and  take  the  decree,  offered  by  the  other  side,  for 
the  price  and  interest.     The  only  question  is,  how  these 
I  matters  are  to  be  brought  forward.     If  the  defendants  state  a 

I  sale  in  the  answer,  shewing  that  the  property  is  no  longer 

liable  to  the  plaintiff's  equity,  then  the  Court  must  ascertaia 
and  declare  the  fact,  one  way  or  the  other,  as  a  ground  of  a 
decree,  either  for  the  slave  or  for  the  value.  But  the  Court 
can  make  no  declaration  in  the  decree  oi  a  fact,  which  is 
not  in  issue  in  the  pleadings;  nor  pay  any  respect  to  evidence, 
it  such  it  may  be  called,  touching  such  fact.  In  the  present 
case  the  bill  does  not  allege  the  sale  of  any  slaves  as  it  did 
of  the  land;  and  the  answer  is  also  silent  upon  the  subject. 
The  Court  could  not,  then,  find  that  the  slaves  had  been  sold; 
and  the  decree  necessarily  proceeded  upon  the  presumption 
that  they  had  not  been.  Neither  party,  however,  was  pre- 
cluded from  bringing  forward  the  matter,  notwithstanding 
the  silence  of  the  pleadings  upon  it.  But  that  must  be  in 
some  way  which  will  enable  the  Court  to  have  the  fact  as- 
certained; which,  when  the  pleadings  do  not  form  an  issue 
on  it,  must  necessarily  be  by  an  inquiry  by  the  master.  Such 
an  enquiry  will  be  directed  at  the  instance  of  either  party; 
but  ought  not  to  be  made  unless  upon  the  application  of  a 
party.    The  defendant  might  have  thought  it  in  his  power, 
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Jone  1840  and  to  be  his  interest  to  purchase  both  the  slaves,  and  account 

g  ^.      for  hires  rather  than  for  the  price  he  received  and  interest. 

y       It  is  impossible  the  Court  can  divine  the  motives  which 

Baffalow.  may  actuate  parties,  or  how  their  interests  may  incline  them 

to  act.    It  was  the  omission  of  the  party  not  to  attend  to  the 

drawing  up  of  the  decree,  and  not  to  ask  to  have  this  matter 

embraced  in  the  reference,  and  not  an  error  in  the  Court,  not 

to  declare  a  fact  on  the  hearing,  which  neither  party  alleged, 

or  direct,  or  not  to  direct  an  enquiry,  which  neither  party 

then  wished,  or  at  least,  moved  for. 

The  decree  is  next  complained  of,  because  it  finds,  that  no 
consideration  appears  to  have  been  paid  by  Hutchins  for  the 
land:  whereas,  in  fact  and  truth,  as  the  petition  states,  he 
paid  a  full  price,  and  the  same  was  proved  in  the  cause. 

Upon  looking  into  the  evidence,  to  which  the  petition  re- 
fers, it  is  lound,  that,  upon  certain  enquiries  directed  by  the 
Court  preparatory  to  the  hearing,  a  witness,  Utiey,  when  un- 
der examination  upon  an  enquiry  on  a  different  subject, 
namely,  as  to  the  value  of  the  estates  conveyed  by  the  plain- 
iff's  father  to  John  BiiSalow,  states  incidentally,  "that  he 
sold  the  land  to  John  Hutchings  for  $100."  If  it  had  been 
competent  to  take  that  evidence  on  that  enquiry,  it  proves 
nothing  to  the  purpose.  One,  who  sefs  up  the  defence  that 
he  is  a  purchaser,  must  shew  that  he  paid  the  price  and  took 
a  conveyance,  before  he  had  notice  of  the  other  party's  equity. 
The  witness  does  not  prove  that  the  price  was  ever  actually 
paid,  much  less  when  it  was  paid.  The  petition,  however, 
farther  states  that  the  witness  did  so  prove,  and  that  the 
master,  by  mistake  or  inadvertence,  omitted  to  set  down  his 
words — of  which  the  party  was  ignorant  when  the  decree 
was  entered,  and  for  confirmation  thereof,  it  refers  to  the  tes- 
timony of  the  same  witness  before  the  master,  upon  the  en- 
quiry under  this  decree  itself.  In  this  last  examination  Ut. 
ley  states,  that  Hutchins  paid,  him  $50,  inmoney,and  also  paid 
three  judgments  agninst  him  for  a  little  more  than  $50.  It 
would  not  be  proper  to  omit  the  remark,  that  this  is  not  the 
subject  of  a  petition  to  rehear.  It  suggests  no  error  of  the 
Court  as  to  the  law  or  the  facts  disclosed  in  the  decree.  It 
seeks  to  correct  an  ommission  of  the  master  or  a  mistake  of 
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the  party,  and  these  are  the  subjects  of  a  different  method  of  Jane  1840 
proceeding.     Moreover,  the  Court  could  not  lake  notice  of  ^  «.. 
the  evidence  last  given  before  the  master,  because  it  was  not       y 
only  irrelevant  to  the  enquiry  before  the  master,  but  related  Baffalow. 
to  a  fact,  which  was  not  then  in  issue,  but  had  been  already 
determined  otherwise  by  the  Court.    But  if  the  evidence  was 
competent  and  relevant,  it  is  not  sufficient  and  does  not  prove 
the  fact  sought;  for  the  witness  retains  his  reserve  as  to  the 
period  of  the  payment,  which  might  have  been  after  suit 
brought  or  after  the  decree  pronounced. 

A  third  objection  is,  that  the  decree  directs  an  account  of 
waste,  spoil  or  damage  to  the  land,  though  none  such  is 
charged  in  the  bill. 

Evidence  was  given  before  the  master  of  waste,  in  suffer- 
ing the  houses  and  fences  to  decay  and  fall  down.  But,  in 
point  of  fact,  the  master  has  reported  nothing  therefor,  but 
only  for  the  actual  value  of  the  wood  cut  and  taken  away 
and  used  by  the  defendant,  to  the  damage  of  the  land.  In 
reality,  therefore,  the  defendant  is  chaiged  only  with  the 
profit  or  gain  made  by  him;  for  which,  as  one  converted  in- 
to a  trustee  for  the  plaintiff,  he  must  be  liable.  But  it  is  not 
perceived  why,  in  a  case  of  this  kind,  an  enquiry  may  not 
embrace  waste  committed  or  permitted,  although  not  partic- 
ularly stated  in  the  pleadings.  In  a  bill  against  the  owner 
of  a  particular  estate  to  enjoin  from  future  waste,  or  to  ob- 
tain an  account  for  past  waste,  as  such,  the  chaiges  will  be 
more  specific  as  to  the  waste  done  or  apprehended.  But 
when  the  object  of  the  bill  is  to  turn  the  party  in(o  a  trustee 
for  the  plaintiff,  upon  the  ground  of  a  fraud,  and,  as  such,  to 
have  an  account  from  him,  the  allegations  are  not  precise, 
touching  the  profits  and  issues,  improvements  or  injuries  to 
the  property.  An  account  of  issues  and  profits  is  asked, 
without  going  into  any  bill  of  particulars;  and,  under  that 
general  head,  it  is  usual  to  direct  a  reference  as  to  the  profits 
made,  or  that  might  have  been  made  by  the  defendant,  and 
as  to  permanent  improvements  erected  by  him  or  suffered  by 
him  to  decay,  and  the  like.  This  decree  does  not  go  beyond 

what  is  usual  in  this  respect,  nor  what,  in  our  opinion,  is 
proper. 
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Jane  1840  The  last  objection  is,  that  the  bill  was  filed  by  the  plain- 
P  -  .  tiffin  the  double  capacity  of  heir  at  law  and  administrator 
V  of  his  father,  against  the  defendant  BufTalow  in  respect  of 
Buffalow.  the  personal  property,  and  agaiast  the  defendant  HiUchins 
in  respect  of  the  land.  We  are  not  prepared  to  say  that  this 
formal  objection  could,  in  this  case/  have  been  sustained,  if 
taken  indue  manner  and  apt  time.  But  we  need  not  decide 
that  point,  because  it  is  clear  the  objection  comes  too  late. 
An  objection  for  multifariousness  must  be  taken  by  demur- 
rer and  cannot  be  taken  at  the  hearing.  Ward  v  Cookey  5 
Mad.  Rep.  122.  Wynne  v  Callender,  1  Russ.  Rep.  293. 
In  the  latter  case,  one  of  three  defendandants  demurred  and 
his  demurrer  was  allowed;  while  against  a  second,  who  in- 
sisted on  the  matter  in  his  answer,  there  was  a  decree,  after 
time  taken  by  the  Master  of  the  Rolls  to  consider  the  point 
and  enquire  into  the  practice.  But  in  our  case  the  point  is 
not  raised  in  the  answer,  nor  was  it  urged,  ore  tenus  even,  on 
the  hearing;  and  cannot  now  be  a  ground  for  refusing  to  the 
plaintiff  the  benefit  of  an  equity,  ascertained  on  the  proof. 

Having  thus  gone  through  the  reasons  assigned  in  the 
petition  and  finding  none  of  them  sufficient  to  impeach  the 
decree,  it  must  stand.  But  as  there  is  little  dou^t  that  the 
defendant  did  sell  two  of  the  slaves  to  a  bonafida  purchaser 
and  that  they  are  now  beyond  his  reach,  we  do  not  think 
it  improper  to  recommend  to  the  parties  to  state  an  account 
upon  the  footing  of  that  sale,  and,J)y  consent,  to  modify  the 
decree  accordingly.  The  Court  cannot  judicially  act  upon 
that  sale,  but  would  be  gratified  that  the  parties  should  do 
so  at  once,  instead  ot  the  one  proceeding  to  process  of  con- 
tempt against  the  other. 

We  do  not  find  any  difficulty  on  the  exceptions.  The  de- 
fendant Buffalow  excepts,  because  the  master  charges  him 
with  the  li ires  of  the  slaves,  said  to  have  been  sold  by  him, 
instead  of  the  purchase  money  and  interest.  This  is  untena- 
ble; for  the  account  is  agreeable  to  the  decree,  and  the  error, 
if  one,  is  not  that  of  the  master,  but  of  the  Court. 

The  defendant  Hutchins  excepts,  1st,  that  he  is  not  credit- 
ed with  the  purchase-money  ot  the  land  and  interest.  It  is 
very  certain  the  plaintifi^'s  father  received  no  part  of  that 
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price,  and,  therefore,  this  defendant  is  entitled  to  no  credit  J«ne  1840 
as  agiiinst  him.  The  matter  is  between  the  deiendants  them-  „  ^,  "" 
selves,  and  the  plaintiff  has  no  concern  in  it.  v 

This  defendant  also  takes  two  other  exceptions:  that  he  is  Boffaloir 
charged  too  high  a  rent,  and  that  he  is  charged  too  much  for 
waste  or  damage.    But  these  also  must  be  over-ruled;  for  the 
report  is  fully  sustained  in  these  respects  by  the  proofs  before 
the  master. 

Per  Curiam,  Decree  acccordingly. 
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JUNE  TERM,  1842. 


WILLIAM  B.  RUTHERFORD  and  olbers  vt.  JOSEPH  GREEN 

and  others. 

The  act  of  1823,  c.  1910  (Rev.  Stat.  c.  38,  e.  7,)  whioh  declares  that  June  1842 

*«  no  inheritance  shall  descend  to  any  person,  as  heir  of  the  person  last  r ;- 

seized,  nnlets  soeh  person  shall  be  in  life  at  the  death  of  the  person  ^ 
last  seised,  or  shall  be  bom  wiibtn  ten  months  after  the  death  of  the 
person  last  seised''  applies  only  where  the  person  last  seized  has  died 
since  the  passage  of  that  act. 

It  is  at  least  qaestionable  whether  the  administrator  of  an  obligee  in  a 
bond  conditioned  to  convey  land  to  the  obligee  and  his  heirs  can 
maintain  an  action  at  law  on  the  bond . 

In  Eqaity,  a  valid  eoDtiact  for  the  conveyance  of  land  is  in  itself  an 
equitable  conveyance,  whereby  the  person,  to  whom  it  is  given,  is  re- 
garded aa  the  completci  owner,  and  is  entitled,  at  any  time,  to  call  for 
a  conveyance  of  the  legal  title. 

Upon  his  death,  intestate,  wilhoat  having  obtained  such  legal  convey- 
ance, his  equitable  ownership  detcends  to  his  heirs  at  law.  And  no 
arrangement  by  the  administrator,  nor  receipt  by  him  of  the  penalty 

O 


'A 
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June  lf)43     of  the  bond^  or  of  ibe  value  of  ihe  land,  can  defeat  this  right  of  the 

heirs. 

^r ^!!f ''    ^  porchaee  at  a  'Sheriff's  sale  only  tranefers  tbe  interest  of  the  debtor, 
^^  whatever  it  may  be,  subject  to  all  equitable  at  well  as  legal  demands 

Green.         ®^  °^^*''  persons. 

The  cases  of  Rutherford  ▼  Wotfe^  3  Hawks  272.  Cutlar  t  Cuilar^  2 
Hawks  324.  Henderson  t  Hoht,  1  Dev.  &  Bat.  £q.  147.  Thrower  \ 
MeEmire,  4  Dcv.  &  Bat.  359.  Ward  w  Ledbelter,  1  Dev.  k,  Bat.  Eq. 
496.  Dudley  i  Cole,  1  De?.  &  Bat  Eq.  429.  Freeman  ▼  i7i7/,  1  Dot. 
&  Bat.  Eq.  399,  cited  and  approved- 

This  was  a  suit  in  Equity,  commenced  in  the  Court  of 
Equity  for  Rutherford  county,  at  the  Pall  Term,  1839.  Af- 
ter answers  bad  been  put  in,  various  orders  made  and  testi- 
mony taken,  tbe  cause  was  set  for  bearing  and  transmitted  by 
consent  to  the  Supreme  Court. 

Tbe  facts  disclosed  by  the  pleadings  and  proofs  are  set 
forth  in  the  opinion  delivered  in  this  court. 

Bt/mim  for  the  plaintiff. 
Alexander  for  the  defendant. 

Rdffin,  C.  J.  The  bill  was  filed  in  November,  1839, 
find  the  object  of  it  is  to  obtain  a  conveyance  of  {owl  tracts 
of  land  adjoining  each  other,  situated  in  the  counties  of 
Rutherford  and  Lincoln,  and  containing  in  the  whole  740| 
acres;  which  the  plaintifis  claim  as  the  heirs  at  law  of  James 
Rutherford,  deceased.  It  sufficiently  appears  in  the  plead- 
ings and  proofs,  that  James  Rutherford  died  in  November, 
^1819,  without  having  been  married,  and  leaving  brothers 
and  sisters,  natives  and  residents  of  Scotland,  and  subjects  of 
the  King  of  Great  Britain,  and  also  leaving  Walter  B.  Ruth- 
erford, a  son  of  Alexander  Rutherford,  one  of  the  said  bro- 
thers of  the  said  James,  which  said  Walter  B.  was  also  a  na- 
tive of  Scotland,  and  came  into  this  State  and  married  here 
in  the  year  1816,  and  has  ever  since  resided  here  without 
being  naturalized;  and  that  the  plaiotifls  are  the  issue  of  the 
said  Walter  B.  Rutherford,  bom  in  this  State,  of  his  said 
marriage. 

The  bill  states,  that  in  1818,  James  Rutherford,  for  a  price 
paid,  purchased  the  land  in  question  from  Joseph  Weir,  wh.o 
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was  then  seized  of  it,  as  described  in  the  bill,  and  in  a  platof  J«n«  184« 
snrvey  thereto  annexed;  and  that  Weir  then  executed  a  P^-~Rmher- 
nal  bond  for  a  large  sum  of  money,  with  condition  to  be     ford 
void  on  the  conveyance  of  the  land  in  fee  simple  by  Weir  to       ^ 
Rutherford  or  his  heirs  on  request.    That  one  &ogg  became 
the  administrator  of  the  intestate  James  in  1823,  and  came 
into  possession  of  his  papers,  and,  among  them,  of  the  bond 
or  articles  in  question;  and  that  upon  some  agreement  or 
combination  between  Hogg  and  Weir,  the  former  delivered 
the  bond  to  the  latter,  from  whom  it  has  not  been  since  ob- 
tained, and  by  whom  it  was  probably  destroyed. 

The  bill  then  states,  that  Joseph  Weir  died  in  1828,  leav- 
ing  a  widow  and  several  -children,  who  are  made  defendants 
in  this  suit;  and  also  that  Joseph  Green,  another  defendant, 
is  in  possession  of,  and  claims  a  part  of  the  land  purch:ised 
by  James  Rutherford,  but  that  if  he  has  a  sufficient  convey- 
ance for  the  same,  he  took  it  with  notice  of  J.  Rutherford's 
previous  purchase,  and  cannot  hold  against  thej  plaintiffs. 
The  prayer  is  for  a  discovery  and  production  of  the  bond  or 
articles,  and  for  proper  conveyances  of  the  legal  title  from  the 
defendants  for  the  parts  of  the  land,  of  which  the  title  is  in 
them  i^pectively,  and  for  general  relief. 

The  widow  and  heirs  of  Weir  answered  together,  and  the 
defendant  Green  separately.  Neither  answer  admits  the 
bond  from  Weir  to  Rutherford,  nor  any  knowledge,  if  there 
was  such  an  one,  that.it  covered  the  land  in  dispute.  That 
of  the  Weirs  states,  that  as  they  understood  and  believe, 
Hogg,  as  administrator  of  James  Rutherford,  instituted  an 
action  of  debt  against  Joseph  Weir  on  some  bond,  and  that  a 
compromise  was  made  between  them,  on  which  Weir  paid 
the  costs  and  made  satisfaction  to  Hogg  for  the  contract  and 
took  it  up;  and  they  suppose  that  may  have  been  the  instru- 
ment on  which  this  bill  is  founded,  though  of  that  they  have 
no  knowledge  or  information.  Those  defendants  further 
say,  that  they  have  not  been  in  possession  or  enjoyment  of 
any  of  the  land  claimed  by  the  plaintiffs,  since  the  death  of 
Joseph  Weir;  and  they  do  not  admit  that  the  plaintiffs  are 
the  heirs  at  law  of  James  Rutherford. 

The  answer  of  Joseph  Green  admits  the  plaintiffs  to  be 
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June  1842  Rutherford's  heirs,  as  alleged  by  them;  and  that  he  wasseiz- 

Rather-~  ^  ^^  ®*^  ^^^^^  ^^®  '^"^^  described  in  the  bill,  and  lying 
ford  in  LiDcoln;  which  he  claims  in  the  following  manner:  He 
Q  ^  says  that  Joseph  Weir  entered  into  a  recognizance  which 
bound  these  lands  to  the  State,  upon  which  judgment  wos 
rendered,  and  the  lands  sold  by  the  sheriff  on  an  execution 
thereon  isiued,  and  were  purchased  by  one  Samuel  Green, 
who  took  a  sheriff's  deed,  and  afterwards  conveyed  to  this 
defendant,  Joseph  Green. 

Both  the  answers  further  state,  that  before  the  conveyance 
from  Samuel  to  Joseph  Green,  the  plaintiffs  filed  a  bill  upon 
the  same  subject  matter  against  Samuel  Green  and  the  pre- 
sent defendants,  the  Weirs;  in  which  there  was  a  decree  in 
favor  of  the  defendants  to  that  suit,  dismissing  the  bill:  and 
they  pray  the  benefit  thereof  as  a  bar  to  the  present  bill. 

It  may  be  as  well  to  dispose  of  this  last  point  at  once,  by 
mentioning  that  the  defendants  have  failed  to  establish  it  by 
offering  any  former  decree  in  evidence.  The  truth  is,  the 
answers  are  mistaken  on  that  point,  as  we  happen  to  remem- 
ber that  the  former  suit  alluded  to  was  transferred  to  this 
court  for  hearing;  and  that  when  it  should  have  been  heard, 
the  counsel  for  the  plaintiffs  found,  that  for  some  defect  of 
proof,  he  could  not  sustain  the  bill,  and  asked  lea^  to  dis- 
miss it  before  the  hearing,  without  prejudice;  which  was  ac- 
cordingly granted;  and  then,  it  seems,  the  present  suit  was 
brought.  Clearly,  if  the  former  proceedings  were  before  us, 
there  is  nothing  in  them  that  could  present  an  obstacle  to 
.  the  present  bill;  but  as  they  have  not  been  read,  it  is  suffi- 
'  cient  to  declare  that  the  defendants  have  failed  to  establish 
the  fact  stated  in  that  part  of  iheir  answers. 

Upon  the  question  of  the  right  of  the  plaintiffs  to  inherit 
from  James  Rutherford,  which  is  made  in  the  answer  of  the 
Weirs,  the  court  entertains  no  doubt.  The  facts  are  clear, 
that  they  are  the  nearest  relations  of  the  deceased,  who  are 
citizens  of  the  United  States,  and  that  their  father  and  all 
the  brothers  and  sisters  of  the  deceased  are  aliens.  The 
matter  ot  law  is  equally  clear;  as  it  was  long  ago  decided  in 
an  ejectment  brought  upon  the  demises  of  the  present  plain- 
tiffs.    Rutherford  v    Wolf  3  Hawks  272.    It  was  there 
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held,  that  the  act  of  1801  remained  in  foil  force,  notwilh«  J«do  1842 
standing  the  general  cnnons  of  1808;  and  to  that  may  now  "j.   . 
be  added  the  legisiatiire  sanction,  by  the  re-enactment  of  both      ford 
those  acts  tc^ether,  in  the  Revisal  of  1836.  _  ^ 

A  question  might  have  been  made  between  the  plainUffs 
theoiselves,  whether  some  of  them  can  claim  parts  of  the 
land  as  being  co-heirs  with  the  other  plaintiffs.  All  of  tliem 
are  eight  in  number,  so  that  it  is  probable  some  of  them 
might  not  have  been  born  before  the  act  of  1823,  c.  1210, 
went  into  operation;  and  as  to  those  born  after,  a  plausible 
objection  might  be  raised,  that  they  were  not  heirs.  But  we 
think  there  would  not  be  much  difficulty  in  the  point,  had 
the  facts  been  stated,  to  raise  it.  Before  the  act,  ail  the  bro- 
thers and  sisters,  although  some  of  them  were  posthumous, 
would  be  admitted,  as  they  came  into  life,  to  inherit.  Otd- 
lar  V  CtUlar^  2  Hawks  324.  This  the  statute  of  1823  al- 
tered, by  enacting  that  no  inheritance  shall  descend  to  any 
person,  unless  such  person  shall  be  in  life  at  the  death  or 
within  ten  months  after  the  death,  of  the  person  last  seized. 
But  we  do  not  think  the  present  case  within  that  act,  since 
James  Rutherford,  the  proposiluSf  died  in  1819,  and  the  de- 
scent from  him  was  fixed  by  the  law  as  it  existed  at  the  time 
of  bis  death.  The  act,  if  the  words  were  doubtilil,  ought 
not  to  be  construed  so  as  to  affect  the  right  to  lands  previ- 
ously descended.  But  the  language  in  this  case  is  all  fu- 
ture: "  no  inheritance  shall  descend  to  any  person,  unless 
such  person  shall  be  in  life''  &c.;  which  clearly  shews,  that 
its  provisions  are.altogether  prospective  and  do  not  embrace 
the  case  of  a  descent  from  a  person  before  that  time  dead. 
We  think,  therefore,  that  all  the  plaintiffs  are  entitled  to  a 
conveyance,  if  any  of  them  are.  And  we  have,  accordingly, 
next  to  consider,  whether  the  plaintiffs  have  madeout  a  case 
for  the  relief  they  ask;  and  we  are  of  opinion  they  have. 

Three  witnesses  establish  the  existence  of  the  bond  from 
Joseph  Weir  to  James  Rutherford  very  clearly.  One  of 
Ihem,  Francis  Alexander,  states  that  at  the  request  of  those 
parties,  he  surveyed  the  lands,  which  by  the  bonds  Weir 
obliged  himself  to  convey  to  Rutherford,  and  he  identifies  it 
by  annexing  the  plan  of  survey  to  his  deposition:  which 
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Jane  1643 survey  he  says  was  made  before  the  bond  was  executed,  but 
with  a  view  to  it.  This  witness  farther  proves,  that  after 
the  death  of  Rutherford,  Hogg,  as  his  administrator,  brought 
an  action  against  Weir  on  the  bond,  and  that,  after  it  had 
pended  some  time.  Weir  paid  to  Hogg,  in  bonds  on  other 
persons,  the  value  they  set  on  the  lands,  and  Weir  took  his 
bond  up,  and  probably  destroyed  it.  Under  such  circum- 
stances we  cannot  hesitate  to  declare,  that  there  was  a  valid 
agreement  in  writing,  whereby  Wier  was  compellable  in  this 
court,  to  convey  the  lands  described  by  the  witness,  to  Ruth- 
erford, and  that  it  remains  in  full  force.  It  is  true,  the  plain- 
tiffs do  not  give  precise  evidence  of  a  particular  price  paid 
or  other  valuable  consideration  moving  from  Rutherford. 
But  it  is  sufficiently  shewn,  that  there  were  pecuniary  trans- 
actions between  those  persons,  in  the  course  of  which  a  trea- 
ty for  this  purchase  arose;  and  when  this  covenant  or  obli- 
gation was  subsequently  given,  the  inference  is  a  natural 
one  from  the  course  of  dealinsr,  that  it  was  founded  on  an 
adequate  consideration^  which  inference  is  to  be  deemed  the 
stronger  against  Weir,  from  the  fact  that  he  unjustly,  as  a- 
gainst  these  plaintifis,  possessed  himself  of  that  instrument, 
80  as  to  deprive  them  of  the  power  of  using  the  instrument 
itself,  as  evidence  of  the  consideration  which  Rutherford  had 
given.  Henderson  v  Hoke,  1  Dev.  &  Bat.  Eq.  147.  And 
this  is  more  especially  a  fair  inference,  since,  during  the  liti- 
gation with  Hogg,  Weir  made  no  pretence  that  the  contract 
was  voluntary,  or  not  founded  on  a  fall  consideration,  but 
actually  paid  to  Hogg  the  full  value  of  the  land,  as  estimnt- 
ed  by  them. 

It  was,  faintly  indeed,  contended  on  the  hearing,  that  tins 
obligation  was  a  personal  contract,  and  that  the  administra- 
tor could  maintain  an  action  on  it,  and  that,  therefore,  the 
payment  to  Hogg  and  cancelling  the  instrument  was  a  dis- 
charge of  it.  In  the  first  place,  it  may  be  questioned  whe- 
ther the  personal  representative  could  have  an  action  on  the 
bond.  Shep.  Touch,  171.  Throtoer  v  McEntire,  4  Dev. 
&  Bat.  369.  But  if  he  could  at  law,  it  is  the  settled  princi- 
ple of  equity,  that  a  valid  contract  for  the  conveyance  of 
land,  is,  in  itself,  an  equitable  conveyance,  whereby  the  per- 
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son  to  whom  it  is  given,  is  legarded  in  equity  as  the  com^pB^*  1843 
plete  owner;  and  is  entitled  at  any  time  to  call  for  a  legalT^^^^j^^^^ 
conveyance,  whereby  be  may  become  legal  owner  also!     ford 
Ward  V  Ledbettery  1  Dev.  &  Bat.  Eq.  496.    That  equitai   ^^^^ 
ble  ownership  descended  in  equity  to  the  present  plaintiffs, 
and  of  that  inheritance  no  arrangement  between  Weir  and 
Hogg  could  defeat  them. 

Another  objection  taken  by  the  defendant  Green  is,  that 
he  is  entitled  to  the  protection  given  to  a  purchaser  without 
notice.  This  is  founded  on  the  evidence  of  Samuel  Green, 
under  a  conveyance  from  whom  this  defendant  derives  title. 
He  states,  that  he  b^ame  the  purchaser  of  the  land  at  a  sale 
made  by  the  sheriff  of  Lincoln,  on  the  execution  in  favor  of 
the  State  against  Joseph  Weir,  as  set  forth  in  the  answers; 
and  that,  at  the  time  he  purchased,  he  paid  the  purchase  mo- 
ney and  took  a  conveyance  from  the  slieriff;  he  had  no 
knowledge  whatever  of  any  claim  but  Weir's  to  any  part  of 
the  land.  If  this  were  true,  and  if,  also,  it  formed  a  defence 
to  the  bill,  in  point  of  law,  we  could  not  act  on  it  in  this 
case,  since  it  is  not  relied  on  or  in  any  manner  brought  for- 
ward  or  hiuted  at  in  the  answer;  and  the  deposition,  being  to 
a  matter  not  in  the  issue  in  the  cause,  cannot  be  regarded. 
But,  if  the  answer  had  stated  the  point  in  the  most  formal 
manner,  it  would  have  been  ineffectual,  inasmuch  as  we 
hold,  that  a  purchase  at  sheriff's  sale,  like  every  other  as- 
signment by  act  of  law,  only  transfers  the  interest  of  the 
debtor,  whatever  it  may  be,  and  in  the  state  it  is  in,  subject  to 
all  equitable  as  well  as  legal  demands  of  other  persons. 
Dudlet/  V  Cole,  1  Dev.  &  Bat.  Eq.  429.  Freeman  v  Hill, 
Idem.  389. 

The  plaintiffs  are  therefore  entitled  to  the  decree  estab- 
lishing the  agreement,  and  that  the  defendants  severally  con- 
vey to  them  the  pans  of  the  land  of  which  they  are  respec- 
tively seized.  What  those  parts  are,  we  do  not  clearly  per- 
ceive upon  the  pleadings  or  plat.  It  is  stated*  that  the  de- 
fendant. Green,  purchased  all  that  part  of  the  land  which 
lies  in  Lincoln  eonnty,  and  that  it  contains  640  acres;  but 
the  part  thus  claimed  by  him  is  not  distinguished,  either  by 
!aying  down  on  the  plat  the  line  between  the  counties,  or 
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Jane  1649 otherwise;  and,  hence,  an  enquiry  on  that  point  must  be 
made.  The  costs  of  the  enquiry,  and  also  all  other  costsi 
ak  between  the  plaintiffs  and  the  defendant  Green,  must  be 
|taid  by  him;  but  as  against  the  other  defendants,  the  heirs 
and  widow  of  Weir,  the  plaintiff  does  not  recover  costs. 

We  must  not  omit  to  notice  that  the  defendant,  Green, 
states  in  bis  answer,  that  before  the  commencement  of  this 
snit,  he  had  sold  to  different  persons  more  than  400  acres  of 
the  land.  He  has  not,  however,  specified  the  parts  or  per- 
sons, nor  on  the  hearing  offered  evidence  of  such  sales,  much 
less  of  conveyances;  and,  therefore,  we  cannot  proceed  up- 
on the  supposition  of  the  existence  of  tl^m.  If  the  fact  be 
as  stated,  it  will  be  for  the  plaintiffs  to  take  their  remedy,  as 
they  may  be  advised,  either  by  adopting  the  sales  and  re- 
ceiving the  price  from  the  defendant,  or  by  bringing  in  the 
purchasers  and  claiming  the  land. 


Per  Curiam, 


The  plaintiffs  declared  entitled  to 
recover,  and  Enquiry  ordered. 
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[lOSKPH  L.  8IMM0N8  ^s.  8P1BR  WHlTAKfiR,  fixeentor  of 
JBSSE  H.  SIMMONS  and  JAMBS  HALLIDAY*8  Adm'oit. 

A  coQrt4>f  equity  will  compel  the  ezecQtor  of  an  imoW^Dt  testator,  who  Jane  1843 
is  prosecotiog  a  claim  for  monejr  ^fiich  bad  beeti  held  by  his  testator  "-  . 

as  a  tmst  fund,  to  permit  the  cestui  que  trwt  to  receive  tde  money; 
and  the  executor  will  not,  by  so  doing,  make  himself  liable  on  ac* 
count  of  that  fund  to  the  demands  of  other  creditors. 

A  eieditor  cannot,  in  a  bill  against  an  executor  for  an  aoconnt  in  his  oum 
name  and  for  hb  o0n  benefit,  make  another  creditor  a  party  defendant 
and  compel  him  to  desist  from  prosecuting  his  suit  at  law  against  the 
executor. 

Such  a  bill  may  be  filed  by  any  creditor  in  behalf  of  himself  and  all  or 
the  rest  of  the  creditors  against  an  executor  for  an  account  of  assets; 
and  af^  such  account  is  decreed,  any  one  of  the  creditors,  on  peti- 
tion, or  on  motion  on  affidavit,  may  obtain  an  injunction  against  any 
one  or  more  of  the  creditors,  attempting  to  proceed  against  the  execu- 
tor at  law.  All  the  creditors,  (on  such  a  bill)  may  be  compelled  to 
come  in  and  prove  their  debts  before  the  master)  and  the  assets  will 
be  paid  in  a  course  of  iS^o/administration. 

This  was  a  bill  filed  in  Halifax  Court  of  Equity,  at 
Spring  Term,  1841,  in  his  own  name  against  the  defendants 
Spier  Whitaker,  etecutor  of  Jesse  H.  Simmons,  dec'd,  and 
Redding  J.  Hawkins  and  his  wife,  administrators  of  James 
Halliday,  dec'd.  At  the  Pall  Term,  1842,  the  defendants, 
Hawkins  and  wife,  filed  their  demurrer  to  the  bill,  and,  at 
Spring  Term,  1842,  Lis  Honor  Judge  Settle  presiding,  the 
demurrer  was  overruled,  and  the  defendants,  Hawkins  and 
wife,  ordered  to  answer  over.  From  this  interlocutory  de- 
cree, these  defendant:^,  by  permission  of  his  Honor,  appealed 
to  the  Supreme  Court. 

The  nature  of  the  bill  and  the  grounds  of  the  demurrer 

are  sufficiently  stated  in  the  opinion  delivered  in  this  court. 

P 
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June  1818      Whitaker  for  the  plaintiff. 

"T  B.  F.  Moore,  for  the  defendant. 

SimnQons  ' 

W  hitaker.  Daniel,  J.  The  plaintiff,  a  creditor  of  the  testator  Jesse 
H.  Simmons,  has,  in  his  own  name  and  for  his  own  benefit, 
filed  this  bill  against  the  executor  of  the  said  Jesse  for  an 
account  of  the  assets  &c.  The  administrators  of  James 
Halliday,  another  creditor,  are  made  parties  defendants.  The 
bill,  (in  addition  to  the  debt  due  to  the  plaintiff  in  his  own 
right)  alleges  that  the  plaintiff  was  master  in  chancery  for 
Halifax  county,  and  that  Jesse,  the  defendant's  testator,  had 
acted  as  his  deputy  in  the  said  office,  and  in  that  character 
had  lent  to  one  James  Simmons  $3G0,  a  sum  of  money  be- 
longing to  the  said  office;  and  that  the  executor  of  the  said 
Jesse,  had  a  large  demand  against  the  said  James,  and  had 
obtained  a  judgment  against  him  for  it,  including  the  partic- 
ular sum  belonging  to  the  masters  office,  borrowed  by  the 
said  James  as  aforesaid.  The  bill  further  states,  that  the  es- 
tate of  the  oaid  testator  is  insolvent,  and  that  the  administra- 
tors of  Halliday  are  prosecuting  their  claim,  by  an  action:  at 
law,  against  the  executor  of  the  said  J^sse.  And  that  the 
plaintiff  is  apprehensive  that  the  said  administrators  will 
obtain  a  judgment,  and  subject  all  the  assets  in  the  hands  of 
the  executor  of  the  said  Tesse,  and  also  the  sum  due  from 
James  Simmons,  including  the  money  borrowed  by  him  from 
the  maater's  office,  before  he,  the  plaintiff,  can  put  his  claim 
in  a  situation  to  receive  any  part  of  the  said  assets.  The  bill 
prays  a  decree  for  an  account  against  the  executor  of  Jesse 
H.  Simmons,  and  that  the  assets  be  brought  into  court  and 
distributed:  and  it  prays,  that  the  court  will  enjoin  Halliday's 
administrators  from  proceeding  at  law.  Halliday's  adminis- 
trators demurred  to  the  bill.  The  court  overruled  the  de- 
murrer— but  allowed  the  said  administrators  to  appeal  from 
the  decision  to  this  court. 

Firsts  as  to  the  $300  and  interest,  money  received  by 
James  Simmons.  The  demurrer  admits  that  it  was  trust 
money  which  belonged  to  the  plaintiff's  office,  and  which 
the  deputy  Jesse  permitted  James  Simmons  to  take  and  use. 
That  n:oney,  with  its  interest,  the  executor  has  not  as  yet 
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collected.    He,  it  is  trae,  has  obtnined  a  judgment  ogainsl  June  184« 
James  Simmons  on  account  of  debts  due  his  testator's  estate,  7^     """ 

.     oimmona 
which  inchides  this  sum  of  g300,  and  interest.     But  as  this        t 

trust  fund  is  identified,  we  think  that  it  belonjrs  to  the  plain- Whiiaker. 
tiff,  and  that  he  mny  rightfully  pursue  and  take  it,  and  that 
the  executor  should  permit  him  to  receive  it.  The  executor 
caDDOt  be  made  liable  for  the  amount  of  this  judgment  as  as- 
sets,  until  be  has  collected  it,  or  has  negligently  omitted  his 
duty  in  collecting  it.  As  the  $300  and  interest  never  be- 
Jonged  to  his  testator,  and  it  was  included  in  the  judgment 
by  mistako,  his  (the  executors)  permission  of  the  right  owner 
i30w  to  take  it,  can  never  subject  him  to  any  loss  on  the  score 
o1  negligence. 

Secondly,  the  bill  does  not  charge,  that  the  Jidministrators 
of  Halliday  are  particularly  endeavoring  to  subject  the  ex- 
ecutor of  Jesse  H.  Simmons,  to  that  sum  of  money  as  asseff;, 
which  James  Simmons  obtained  from  the  master's  office. 
The  said  administrators  are  only  endeavoring  to  obtain  a 
judgment  rt  law  for  their  debt,  and  to  subject  such  assets  1o 
its  satisfaction  as  properly  belong  to  the  estate  of  the  testa- 
tor. This  they  had  a  right  to  do,  without  being  made  a  par- 
ty to  a  bill  like  this,  or  to  be  enjoined  by  any  case  made  in 
and  by  this  bill.  Had  the  plaintiff  filed  what  is  called  in 
England  the  usual  creditor's  bill,  in  behalf  of  himself  and 
all  or  the  resl  of  the  creditors,  against  the  executor  for  an 
account  of  the  estate  of  Jesse  H.  Simmons,  and  had  obtain- 
ed an  interlocutory  decree  yor  an  account  thereupon,  then 
he,  or  any  of  the  said  creditors,  or  the  executor,  might,  by 
petition  or  motion  on  affidavit  in  the  cause,  have  obtained 
an  injunction  against  anyone  or  more  of  the  creditors,  who 
might  have  attempted  to  proceed  at  law  against  the  executor. 
All  the  creditors  would,  after  a  decree  to  account  in  such  a 
bill,  be  compelled  to  come  in  before  the  master,  and  prove 
their  debts  there.  And  the  court  would,  on  the  report  of  the 
master  being  made,  have  decreed  the  entire  assets  of  the  es- 
tate, to  be  paid  out  to  the  creditors  in  a  course  of  legal  ad- 
ministration. But  that  eoufse  has  not  been  pursued  by  the 
plaintiff;  and  we  think  that  the  court  erred  in  overruling  the 
demurrer  of  Halliday's  administrators.     This  opinion  will 
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Jane  1842  be  certified,  with  directions  that  the  decree  be  reversed,  and 
the  demurrer  sustained.  See  Story's  Equity  Pleader,  97, 
where  the  authorities  on  this  subject  are  all  collected. 

Per  Curiam,  Ordered  accordingly. 


PM* 


JOHN  TURNER  m.  GEORGE  KING. 

Where  it  appealed  to  the  satisfaction  of  the  court,  that,  at  a  tale  of  the 
plaintiflf's  land  by  execution,  the  defendant  agreed  to  purchase  the 
Ismd,  and  that  the  plaintiff  might  redeem  it  by  paying  the  purchase 
money  and  interest,  and  in  consequence  of  this  agreement  bidders 
were  deterred  from  bidding,  and  the  land  was  soid  greatly  below  its 
Talue;  Held  that  the  plaintiff  had  a  right  to  redeem,  by  paying  the  de- 
fendant the  purchase  money  and  interest,  apd  aldo  soch  other  sums  as 

'  he  might  owe  him  on  a  general  account. 

This  was  an  Injunction  Bill,  returnable  to  September 
Term,  1824,  of  Jones  Court  of  Equity.  At  the  coming  in 
of  the  defendant's  answer  the  injunction  was  dissolved,  and 
the  bill  was  retained  as  an  original  bill.  After  various  orders 
and  the  taking  of  testimony,  the  cause  w^s  set  for  hearing 
at  Spring  Term,  1842,  and  then  ordered,  by  consent  of  the 
parties,  to  be  transmitted  to  the  Supreme  Court. 

The  facts  set  forth  in  the  pleadings,  and  those  established 
by  the  proofs,  will  be  found  in  the  opinion  delivered  in  this 
court. 

John  H.  Bryan  for  the  plaintiff. 

No  couQsel  for  the  defendant  in  this  court. 

Daniel.  J.    The  plaintiff,  in  bis  bill,  states  that  he  was 
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ia  fee  of  two  tracts  of  land — that  writs  of  execution  h^  ^^^ 
were  isstted  against  his  property  by  hi^  creditors — that  one  ~ 
of  (he  tracts  was  exposed  to  sale  in  the  year  1818,  and  the       t 
other  in  the  year  1819 — that  there  was  an  express  agreement    ^^^i* 
and  understanding  between  hiin  and  the  defendant;  that  the 
defendant  should  act  as  his  friend  in  bidding  off  the  said 
tracts  of  land,  and  that  he  would  bid  them  ofT  for  the  plain- 
tiff and  not  for  himself,  and  that  he  was  not  to  keep  or  claim 
the  same;  but  upon  the  plaintiff^  paying  the  said  sums  with 
interest,  the  defendant  was  to  claim  no  further  interest  there* 
in — that  the  said  agreement  was  known  to  the  people  at  the 
sale,  and  competition  wias  thereby  stifled — that  the  defendant 
purchased  the  two  tracts  of  land  for  $190,  a  sum  far  below 
the  value  of  the  lands.    The  plaintiff  says,  that  be  has  in 
various  ways  paid  this  sura,  and  all  other  debts  and  demands 
which  the  defendant  had  on  hun — that,  notwithstanding,  the 
defendant  obtained  a  deed  froni  the  slteriff,  and  bos  brought 
an  action  of  ejectment  to  turn  him  out  of  possession.    The 
bill  prays  for  an  injunction,  and  for  general  re^ief« 

The  defendant,  in  his  answer,  admits  that  he  purchased 
at  sberifi  's  sale  the  two  tracts  of  land  mentioned  in  the  bill, 
and  has  taken  a  deed,  and  has  brought  an  action  of  eject- 
ment: But  he  denies,  that  he  made  any  agreement  with  the 
plaintiff  to  purchase  the  land  for  his  benefit,  or  to  5*uffer  him 
to  redeem,  on  paying  the  purchase  money  with  interest,  or 
upon  any  other  terms.  The  defendant  denies  that  the  plain- 
tiff  has  paid,  or  that  he,  the  defendant,  has  received  payment 
and  satisfaction  for  the  purchase  money,  and  other  just 
claims  which  he  then  held  against  him.  The  defendant 
sajs^  that  the  plaintiff  is  still  largely  indebted  to  him  for  mo- 
nies advanced  before  the  sale  of  the  land.  The  defendant 
has  been  permitted  to  put  in  a  supplemental  answer,  and,  in 
it,  he  states  that  the  equity  of  redemption  of  the  plaintiff  (if 
he  had  any,)  has  been  sold  by  the  sheriff  under  execution, 
and  that  he,  the  defendant,  became  the  purcaser  for  the  pur- 
pose of  putting  an  end  to  this  suit  in  equity;  and  not  because 
he  admitted  or  believed  that  the  plaintiff  had  an  equity  of 
redemption  in  the  lands. 

There  was  a  replication  to  the  answer. 
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Jone  1849     As  to  lh&  matter  stated  in  the  supplemental  answer,  it  ia 
^  unnecessary  to  enquire  what  would  be  the  effect  thereof,  if 

T  establiahed;  because  the  defendant  has  exhibited  no  proof  to 
King,  sustain  it.  Secondly;  as  to  the  agreement  stated  in  the  bill, 
that  the  defendant  was  to  purchase  the  lands  and  let  the 
plaintiff  redeem,  it  is  proved  to  the  satisfaction  of  this  court 
by  the  deposition  of  many  witnesses,  that  the  purchase  was 
made  for  the  benefit  of  the  plaintiff,  and  that  he  was  to  re- 
deem, on  repaying  the  purchase  money  and  interest,  and  al- 
so any  balance  that  might  be  dne  the  defendant  on  a  settle- 
ment of  their  accounts.  On  this  agreement  being  made 
known  to  the  people  attending  the  sale,  two  persons  (Jarroan 
and  Harrison)  desisted  from  bidding  for  the  land,  and  the  de- 
fendant was  permitted  to  purchase  lands  worth  9S450,  for  the 
small  sum  of  $199  20.  The  case  made  by  the  bill,  and 
that  established  by  the  proofs,  varies  in  nothing  but  in  the 
amount  of  money  the  plaintiff  was  to  pay  to  redeem.  The 
attempt  in  the  defendant  to  set  up  an  irredeemable  title,  after 
the  agreement  he  entered  into,  is  such  a  fraud  as  this  court 
will  relieve  against.  We  think,  and  so  declare,  that  the  plain- 
tiff is  entitled  to  redeem,  on  repaying  the  purchase  money 
with  interest,  and  any  balance  remaining  due  on  a  general 
account  to  be  taken. 

Per  CuniAM,  Decree  for  the  plaintiff  that  the 

defendant  account  &c. 
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AVILBY  WARD  m.  OWEN  HUGGINS,  K4a>ot  Bee. 

An  adminislrator  de  bonU  non  of  a  testator  or  an  intestate,  is  a  neeessar  Jn«e  1842 

ry  party  to  a  bill,  calling  upon  the  admiDistrator  of  the  deceased  ex- 

ecQtor  or  original  administrator  of  such  testator  or  intestate,  for  an 
aceonnt  of  the  administration. 

The  case  of  Goode  ?  Goode,  N.  C.  Term.  Rep.  265,  cited  and  approved^ 

This  was  a  bill  filed  in  OnsloW  Court  of  Equit7,  at  Fall 
Term,  1839,  by  the  plaintiff  against  the  defendant  as  the  ^ 
administrator  of  Charles  Thompson,  who  was  the  adminis- 
trator of  Elizabeth  Ward,  claiming  that  the  plaintiff  was 
one  of  the  distributees  of  Elizabeth  Ward — that  the  said 
Charles  Thompson  owed  him  as  administrator  of  the  said 
Elizabeth,  on  a  seUlemeat  of  his  admioistmtion  accounts,  at 
least  $500 — that  the  said  Charles  had  bought  his  note  a^ 
mounting  to  about  $100> — and  that  the  defendanli  as  admin* 
istrator  of  the  said  Charles,  had  brought  suit  on  the  said 
note — and  praying  for  an  injunction  against  the  said  suit — 
and  also  for  an  account  of  the  estate  of  the  said  Elizabeth 
Ward.  To  this  bill  the  defendant  demurred,  because  no  ad* 
ministrator  ie  bonis  non  of  Elizabeth  Ward  was  a  party 
to  the  suit.  At  Spring  Term,  1842,  his  Honor  Judge  Bat* 
TLB  presiding,  the  demurrer  was  overruled  and  the  defen* 
dant  ordered  to  answer;  from  which  interlocutory  decree  the 
defendant,  by  permission  of  his  Honor,  appealed  to  the  Su^ 
preme  Court. 

No  counsel  for  the  plaintilTin  this  court. 

John  H.  Bryan  aud  J.  W.  Bryan  for  the  defendant. 

Daniel,  J.    The  bill  states  that  Elizabeth  Ward  died  in 
the  year  1836 — that  Charles  Thompson  became  her  admin- 
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June  iSi^istrator — that  Thompson  purchased  a  note,  which  had  been 
""^J^^" given  by  the  plaintiff,  for  the  sum  of  $100.  Thompson  died 
V  in  the  year  1838,  without  making  a  settlement  with  the  next 
Haggins.  ^f  j^j^  ^i  j^jg  intestate — the  plaintiff  being  one  of  them. 
The  bill  then  charges,  that  there  was  $500  residue  of  the 
estate  of  Elizabeth  Ward,  in  the  hands  of  Thompson  at  his 
death;  that  the  defendant,  as  administrator  of  Thompson, 
has  obtained  judgment  on  the  said  note  of  $100,  and  has  is- 
sued execution  on  it.  The  plaintiff  alleges  in  his  bill,  that 
he,  as  one  of  the  next  of  kin  of  Elizabeth  Wrrd,  is  entitled  to 
nt  least  $100  out  of  the  said  assets,  which  are  now  in  the 
hands  of  the  defendant,  as  the  administrator  of  Thompson, 
who  was  the  administrator  of  Elizabeth  Ward.  The  bill 
prays  for  an  injunction;  and  also  for  an  account  of  the  es- 
tate of  Elizabeth  Ward.  The  defendant  demurred  to  the 
bill;  and  for  cause  of  demurrer,  says  that  he,  as  administra- 
tor of  Thompson,  is  not  compelled  to  account  to  any  person 
but  the  administrator  de  bonis  non  of  Elizabeth  Ward.  The 
Judge  overruled  the  demurrer;  but  consented  to  an  appeal 
on  that  point  to  the  Supreme  Court. 

In  Goode  v  Goode^  (N.  C.  Term  Reports,  265,)  it  was 
decided,  that  an  account  of  the  personal  estate,  would  not 
be  decreed  in  favor  of  the  next  of  kin  of  an  intestate,  with- 
out making  the  administrator  a  party  to  the  bill.  This  de- 
cision has  uniformly  been  followed  in  this  State.  The  ad- 
ministrator de  bonis  non  of  Elizabeth  Ward  is  not  a  party  to 
this  bill.  The  judgment  overruling  the  demurrer  must 
therefore  be  reversed  with  costs  in  this  court  Whether  tha 
Superior  Court  will  continue  the  cause,  to  enable  the  plain- 
tiff to  obtain  administration  and  then  amend  his  bill,  may 
be  a  question  for  its  consideration,  when  the  cause  shall  be 
there  again  called. 

Per  Curiam,  Ordered  that  this  opinion  be  certi- 

fied to  the  court  below. 
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MARQARBT  TYSON  w.  JOSIAH  TYSON  aid  BLlZABfiTH  A. 

TYSON. 

Where  il  is  necessary  to  ascertaio  whether  a  person  is  dead  and  at  what  June  1843 
time  he  died,  and  the  court  on  the  hearing  of  the  caase  are  not  satis-  — — — 
fied  with  the  proofs  as  to  those  points,  they  may  direct  an  enquiry  to 
be  made  by  the  Clerk  and  Master  or  a  commissioner  ipon  farther 
proofs  to  be  laid  before  him. 

OniinariJy  Courts  of  Equity  do  not  decree  between  co-defendants,  but 
where  a  case  is  made  out  between  defendants  by  evidence  arising  up-  ^ 
on  the  pleadings  and  proofs  between  the  plaintiff  and  defendants,  the 
defendant  chargeable  has  a  right  to  insist  that  he  shall  not  be  liable  to 
be  made  a  defendant  in  another  suit  for  the  same  matter  that  may  theli 
be  decided  between  him  and  his  co-defendant,  and  the  co-defendant 
may  insist  that  he  shall  not  be  obliged  to  institute  another  suit  for  a 
matter  that  may  then  be  adjusted  between  the  defendants. 

This  cause  was  removed  by  consent  from  Moore  Cotirt  of 
Equity,  at  the  Fall  Terra,  1841,  to  the  Supreme  Court  The 
object  of  the  bill  and  the  facts  disclosed  by  the  pleadings 
and  proofs  sufficiently  appear  in  the  opinion  delivered  in 
this  court. 

Badger  for  the  plaintiff. 

MendenhaU  and  Iredell  for  the  defendant. 

Gaston,  J.  The  bill  in  this  case,  which  was  filed  on 
the  last  Monday  of  August,  1836,  is  brought  by  Margaret 
Tyson  against  Josiah  Tyson  and  Elizabeth  Ann  Tyson.  It 
states  in  substance  that  the  plaintiff  intermarried  with  Josi- 
ah Thomas  Tyson,  the  son  of  the  defendant  Josiah;  that  the 
plaintiff's  husband  has  recently  died,  and  that  the  defendant 
Elizabeth  is  his  only  child  and  heir  at  law.  It  charges  that 
in  the  life-time  of  her  deceased  husband,  one  Henry  Mc- 
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Jane  I842Kenzic  conveyed  to  him  a  certain  tract  of  land  in  Moore 
TT^  county,  containing  about  one  hundred  and  twenty-four  acres, 
Y  adjoining  the  lands  of  Archibald  McBryde,  Lauchlin  Cam- 
Tywm.  eron  and  Swegn  McDonald,  and  of  which  the  plaintiff  is 
unable  to  give  a  more  particular  description;  in  which  tract 
the  plaintiff  is  entitled  to  have  her  dower,  and  that  her  said 
husband  died  seized  of  no  other  land  whereof  she  could  be 
endowed.  The  bill  further  charges  that  the  plaintiff  has 
not  been  able  to  obtain  the  dower,  whereunto  she  is  so  enti- 
tled, by  reason  of  the  fraud  and  injustice  of  the  defendant 
Josiah,  for  that  the  said  Josiah,  in  the  life-time  of  her  hus- 
band, and  when  he  was  absent  from  home,  obtained  from 
the  plaintiff,  who  had  possession  of  ber  husband's  papers, 
the  deed  of  McKenzie  for  the  land  so  conveyed,  under  the 
pretence  that  there  was  some  defect  therein,  and  upon  the 
promise  that  he,  the  said  Josiah,  would  procure  from  Mc- 
Kenzie another  deed  for  the  said  land,  in  order  to  make  the 
title  of  the  plaintiff's  husband  effectual;  that  having  thus 
obtained  the  possession  of  said  deed,  which  had  not  been 
registered,  the  defendant  Josiah,  instead  of  fulfilling  the 
promise  so  made,  obtained  from  McKenzie  a  conveyance  to 
himself  in  fee  simple  of  the  said  tract,  and  either  suppressed 
or  destroyed  the  former  deed,  and  thereupon  claimed  to  be 
the  absolute  owner  of  the  said  land. .  The  prayer  of  the  bill 
is,  that  the  defendant  Josiah  may  be  compelled  to  si^rrendcr 
to  the  other  defendant,  the  infant  heir  at  law  of  her  deceased 
husband,  or  to  her  guardian,  the  deed  so  fraudulently  sup- 
pressed, in  order  that  the  same  may  be  registered,  or,  if  the 
deed  aforesaid  be  destroyed,  may  be  compelled  to  make  unto 
the  said  infant  a  proper  conveyance  of  his  legal  title  in  the 
land  conveyed  thereby,  and  that  the  plaintiff  may  have  her 
dower  allotted  therein,  and  for  such  other  relief  as  the  plain- 
tiff's case  requires.  The  answer  of  the  infant  defendant  is 
in  the  accustomed  form,  submitting  her  rights  to  the  protec- 
tion of  the  court.  The  defendant,  Josiah  Tyson,  in  his  an- 
swer, does  not  admit  the  death  of  the  plaintiff's  husband, 
his  son,  but  states  that  his  said  son  was  married  to  the  plain- 
tiff in  1831  or  1832,  had  by  her  one  child,  the  defendant 
Elizabeth;  then  left  the  state  and  enlisted  in  the  army  of  the 
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United  States,  and  in   August,  1834  or  1835,  wrote  a  letter  June  l84a 
to  the  plaintiff,  his  wife;  and  that  since,  "there  has  been  00*"^ 
positive  and  certain  account  of  his  death;''  whereupon  he       t 
prays  that  the  plaintiff  "  may  be  held  to  the  proof  thereof."   Ty'on* 
The  answer  further  states,  that  in  1831,  before  the  marriage 
of  the  defendant's  son,  the  defendant  purchased  two  tracts  of 
land  in  Moore  county  from  Henry  McKenzie,  adjoining  each 
ofther;  one  containing  375  acres,  and  the  other  124  or  126 
acres,  and  paid  the  entire  purchase  money  for  both,  having 
bought  them  for  his  own  use  and  benefit;  that  intending  at 
some  suitable  time  thereafter,  should  his  son  behave  himself 
so  as  to  deserve  the  defendant's  aid,  to  secure  to  I)im  a  per- 
tion  of  these  lands,  the  defendant  took  two  several  deeds 
from  McKenzie  for  these  tracts,  and  caused  the  one  for  the 
sfnuller  tract  to  be  made  in  the  name  of  his  son;  that  both 
the  said  deeds  were  delivered  to  the  defendant;  and  all  this 
was  done  without  his  son's  knowledge,  and  without  any  in« 
tent  of  vesting  any  title  in  his  said  son  in  the  smaller  tract; 
that  after  his  said  son  was  married,  the  defendant  built  a 
good  house  on  the  said  tract  and  settled  his  son  thereon,  who 
resided  there  about  twelve  months;  that  in  the  winter  of 
1832,  the^defendant  being  absent  from  home,  and  a  man  of 
the  name  of  Smith  being  desirous  of  purchasing  both  tracts, 
the  defendant's  son,  in  order  to  be  enabled  to  give  Smith  in- 
formation respecting  the   location   and  boundaries  thereof, 
went  to  this  defendant's  hotise  to  procure  the  deed  of  con- 
veyance therefor,  (he  being  then  ignorant  of  the  existence  of 
two  deeds,)  procured  both  the  said  deeds  and  carried  them 
home,  where  they  remained  until  he  afterwards  went  off  and 
enlisted;  that  Smith  did  not  make  the  contemplated  pur- 
chitse,  and  defendant  was  unapprized  of  the  possession  of 
the  deeds  having  been  changed,  until  after  his  son  had 
gone  off.     The  defendant  further  states,  that  the  sale  of  the 
two  tracts  by  McKenzie  had  been  made  in  pursuance  of  a 
power  given  to  him  as  an  executor,  by  the  will  of  bis  la- 
ther, Mnrdock  McKenzie;  that  in  the  said  deeds  the  sale  was 
represented  as  made  by  McKenzie,  in  his  individual  capaci- 
ty; that  the  defendant,  being  informed  by  Archibald  Mc- 
Bryde  that  the  deeds  were,  on  that  account,  invalid,  and  be- 
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June  1842  ing  informed  that  they  had  been  so  removed  to  his  son's 
Yjj""  house,  applied  to  the  plaintiff  for  them  and  obtained  them 
Y       from  ber^  that  it  is  probabJe  he  did,  on  that  occasion,  men- 
Ty80D.    jj^jjj  jj^Q  circumstance  of  the  defects  in  them,  but  declares 
that  this  was  not  done  by  way  of  inducement  to  get  the  pos- 
session thereof,  for  be  believed  himself  clearly  entitled  to 
that  possession;  that  McKenzie  being  then  about  to  remove 
to  Alabama,  defendant  handed  said  deeds  to  James  McBryde, 
the  son  of  Archibald  McBryde,  who  prepared  one  deed  for 
both  tracts,  and  had  the  same  executed;  and  thereupon,  as 
defendant  supposes,  the  two  former  deeds,  which   had  never 
been  registered,  were  surrendered,  for  that  defendant  has  ne- 
ver seen  them  since;  and  that  in  1S34  or  1835  he  sold  and 
conveyed  both  the  said  tracts  to  Elias  Harrington. 

To  these  answers  there  was  a  general  replication,  and  the 
parties  proceeded  to  take  their  proofs.  Upon  these  proofi 
the  cause  was  heard  at  the  last  term,  and,  in  regard  to  the 
principal  matters  therein  controverted  between  the  parties, 
we  bad  no  difficulty  in  forming  a  decided  opinion.  It  then 
appeared  to  us  as  it  yet  appears,  that  the  defendant  Josiab, 
being  about  to  settle  his  son  upon  his  marriage,  purchased 
the  tract  in  question  for  Atm,  had  the  deed  in  question  made 
to  hitn^  received  in  his  behalf  the  delivery  of  said  deed, 
and  kept  the  same  for  him^  in  the  said  defendant's  posses* 
sion,  until  the  iponth  of  January,  1832.  It  may  have  been 
that  the  son  was  not  previously  apprised  of  the  deed  having 
been  so  executed,  nor  even  informed  that  the  purchase  was 
made  in  his  behalf,  but  there  is  not  the  slightest  evidence 
that  the  deed  was  delivered  to  the  defendant  as  an  escrow, 
or  taken  by  him  under  any  declared  intent  thi^t  it  should  not 
operate  to  convey  the  title  according  to  its  import.  Two 
witnesses,  present  at  the  execution  of  the  deed,  have  been 
examined,  Neil  Cameron  and  Henry  McKenzie,  of  whom 
the  former  proves  that  the  deed  was  prepared  by  him,  that  it 
purported  to  convey  the  land  to  the  defendant's  son,  was  de- 
Hvered  in  the  witness's  presence  and  by  him  attested;  and 
the  other  testifies  that  although  be  does  not  remember  to 
whom  the  deed  was  made,  he  does  know  that  the  defendant 
jstated  at  the  time  that  his  son  was  about  to  be  married,  and 
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that  be  bought  the  land  for  his  son.  No  defect  is  alleged  to  f^^^  ^^^^ 
have  existed  in  this  deed,  except  that  it  did  not  purport  ta"*!, 
have  been  made  by  McKenzie  in  his  capacity  of  executor,  v 
and  by  virtue  ot  the  power  given  to  him  as  such  in  the  will  '^y^^* 
of  his  testator.  This  was  at  most  but  an  informality,  an4 
would  not  render  the  deed  inoperative;  so  that  there  is  no 
hesitation  in  declaring  that  under  the  said  purchase  and 
deed  the  plaintiff's  husband  acquired  the  equitable  title  in 
the  tract  of  land  referred  to  in  the  pleadings,  whicbi  under 
our  act  of  1828,  ch.  14,  entitles  his  widow  to  be  endowed 
thereof,  and  would  also  have  acquired  the  legal  title,  save 
only  that  the  ceremony  of  registration  was  necesssary  to  its 
completion.  It  is  also  equally  clear  that  this  deed  has  beep 
suppressed  and  destroyed  by  reason  of  the  defendant's  un* 
fair  conduct  in  relation  thereto.  His  answer  almost  admits 
it;  for  it  states  that  he  might,  when  applying  for  McKenzie's 
deeds,  have  represented  to  the  plaintiff  that  he  wislied  to 
have  certain  defects  therein  corrected,  but  denies  that  he 
made  this  allegation  by  way  of  inducement  for  the  surrender 
of  them,  and  he  believed  himself  entitled  to  the  possession 
thereof;  but  it  does  not  state  that  be  claimed  the  surrender  of 
his  son's  deed  as  a  matter  of  right,  nor  that  he  made  any 
other  representation  to  induce  the  surrender  of  it.  But  if 
his  answer  had  been  an  explicit  denial  of  the  plaintiff's  al- 
legation in  this  respect,  it  would  have  been  contradicted  by 
the  testimony  of  two  witnesses,  Neil  Cameron  and  Nancy 
Cameron,  who  swear  that  he  applied  to  lUrs.  Tyson  for  this 
deed,  because  of  the  alleged  defect  in  it,  professing  to  act  as 
her  friend,  and  to  have  the  matter  rectified  for  her  benefit. 
The  destruction  of  the  instrument,  when  the  new  deed  was 
obtained  from  McKenzie,  is  proved  by  James  McBryde. 
There  is  no  evidence  of  the  conveyance  alleged  in  the  de- 
fendant's answer  to  have  been  made  by  him  to  Harringtw, 
before  the  filing  of  this  bilh 

It  may  not  be  amiss  to  remark  that  we  do  not  think  the 
view  t^en  of  the  main  controversy  in  this  case  at  all  afiect- 
ed  by  the  testimony  of  the  several  witnesses,  who  have  been 
examined  touching  the  negotjntiofl  of  the  plaintiff's  biasbeiid 
with  the  Simtbs  for  the  sale  o£  both  these  txacts  of  land,  and 
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Jane  1842  his  obtaining  the  deeds  for  the  purpose  of  ascertaining  the 
■"ITT  location  and  boundaries  thereof.  For  if  we  give  to  this  tes- 
V  tioiony  the  strongest  effect  which  can  be  claimed  for  it  by 
TjrsoD.  (he  defendant,  it  establishes  no  more  than  that  the  plaintiff's 
husband  «was  then  unapprised  of  his  title  by  the  deed  in  his 
father's  hands,  and  this  ignorance  cannot  divest  or  impair  it. 
In  the  defendant's  answer  the  plaintiff  is  called  upon  for 
proof  of  her  husband's  death.  The  answer  ought  to  have 
been  excepted  to  as  evasive  and  insufficient  on  that  point, 
and  the  defendant  should  have  been  made  to  answer  as  to 
his  information  and  belief;  but  as  this  was  not  done,  and  the 
fact  of  her  husband's  death  not  admitted,  it  was  necessary 
for  the  plaintiff  to  offer  proof  of  the  fact.  For  that  purpose 
the  depositions  of  Macolm  Buie  and  Angus  McCaskill  were 
read  at  the  hearing.  The  first  of  these  deposes  that  the 
supposed  deceased  lefl  his  family,  as  deponent  believes,  in 
the  spring  of  1831,  and  has  never  since  returned;  that  it  is 
understood  and  believed  in  the  neighborhood  that  he  is  dead; 
that  after  he  went  away  it  was  reported  that  the  body  of  a 
drowned  man  was  found  at  New  York,  and  it  was  supposed 
to-be  Tyson's,  but  that  it  was  afterwards  reported,  and  that 
.  report  obtained  the  more  general  credence,  that  he  enlisted 
in  the  army  and  died  after  getting  his  discharge.  The  oth- 
er deponent  states  that  it  was  reported  in  the  neighborhood 
that  the  deceased  enlisted  in  the  army  under  the  name  of 
Thomas  A.  Alexander — and  that  the  deponent  has  seen  a 
letter,  since  he  was  enlisted,  part  of  which  was  written  by 
him.  This  testimony  not  being  entirely  satisfactory  as  to 
the  fact  of  the  death,  or  as  to  the  lime  of  it,  we  deemed  our** 
selves  justified  in  directing  a  special  enquiry  in  relation 
thereto,  and  it  is  now  reported  to  us  by  the  commissioner  as 
a  fact  that  the  said*  Thomas  is  dead,  and  that  he  died  before 
the  lost  Monday  of  August,  1836. 

To  this  report  exceptions  have  been  taken  by  the  defend- 
ant, Josiah  Tyson,  first  for  that  the  commissioner  received 
in  evidence  sundry  papers,  certified  from  the  auditor's  office 
of  the  Treasury  of  the  U.  S.  as  communications  to  that  of- 
fice from  its  accounting  agents  not  upon  oath,  and  which  are 
not  evidence  of  the  facts  therein  set  forth;  and  2nd)  for  that 


SUPREME  COURT  OF  NORTH  CAROLINA.  143 

these,  if  evidence,  tend  to  prove  the  death  of  one  Thomas  iono  1843 
A.  Alexander  therein  named,  and  do  not  establish  the  iden-"  rj*^^^ 
tity  of  the  person  so  named  with  the  husband  of  the  plain-  y 
tiff.  We  do  not  hesitate  to  confirm  the  report,  notwithstand-  Tjson. 
ing  the  exceptions;  for,  independently  of  the  mattters  ex* 
cepted  to,  there  is  satisfactory  evidence  to  support  the  find< 
iug  of  the  commissioner.  It  is  proved  by  Mr.  Deberry,  the 
representative  in  Congress  from  that  district,  that  in  1833  or 
1834,  he  received  a  letter  from  the  defendant,  Josiah  Tyson, 
requesting  him  to  apply  to  the  President  of  the.United  Slates 
for  the  discharge  of  his  sen  from  the  army  of  the  United 
States,  because  of  his  low  state  of  health,  and  communicat- 
ing therewith  a  letter  from  the  said  Tyson  to  the  plaintiff, 
informing  her  of  his  having  enlisted  under  the  feigned  name 
of  Thomas  A.  Alexander,  of  the  place  where  he  was  sta- 
tioned, of  his  very  bad  health,  and  of  his  wish  fo  be  per- 
mitted to  return  home;  and  that  these  letters  were  referred  to 
the  War  Department,  where  the  deponent  has  applied  for 
them,  and  has  received  for  answer  that  they  cannot  be  iound. 
And  Mr.  Deberry  further  testifies,  that,  at  the  close  of  that 
session,  or  at  the  commencement  of  the  next  session  of  Con- 
gress, the  War  Department  accounted  to  him,  as  the  attor* 
ney  of  the  plaintiff,  for  the  balance  of  pay  due  to  her  hus- 
band at  his  death,  and  for  the  value  of  his  effects  sold  ader 
his  death  under  the  orders  and  regulations  of  that  Depart- 
ment. This  testimony  removes  all  reasonable  doubt  that 
could  be  entertained  on  the  question. 

It  is  our  opinion,  therefore,  that  the  plaintiff  is  entitled  to 
be  endowed  of  the  land  in  question.  Ordinarily,  Courts  of 
Equity  do  not  decree  between  co-defendants;  but  it  seems  to 
us  that  this  case  falls  within  an  established  exception. 
Where  a  case  is  mnde  out  between  defendants  by  evidence 
arising  upon  the  pleadings  and  proofs  between  the  plaintiff 
and  defendants,  it  Iins  been  held  that  "  the  defendant  charge* 
able  has  a  right  to  insist  that  he  shall  not  be  liable  to  be 
made  a  defendant  in  another  suit  for  the  same  matter  that 
may  be  then  decided  between  him  and  his  co-defendant; 
and  the  co-defendant  may  insist,  that  he  shall  not  be  obliged 
to  institute  another  snit  for  a  matter  that  may  then  be  ad- 
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Jane  1849  jnsted  betviTeen  the  defendants."     ChamUy  v  Dunsarey  and 
~ others,  2  Sch.  &  Lef.  710  &  718.    The  decision  that  the 

Tvson 

V  plaintiff  is  entitled  to  her  dower  necessarily  affirnis  the  right 
Tyson,  of  the  infant  defendant,  subject  to  the  plaintiff's  dower,  in 
the  land  in  question;  and,  as  an  infant,  we  feel  it  our  duty 
to  protect  her  rights  while  we  compel  her  to  perform  her  du- 
ty. We  think,  therefore,  that  the  decree  should  be,  that  the 
defendant  Josiah  should,  by  a  proper  deed  to  be  approved  of 
by  the  clerk  of  the  court,  convey  the  land  in  fee,  with  cove- 
nants of  warranty  against  himself  and  all  claiming  under 
him,  to  the  infant  defendant,  as  land  which,  in  Equity,  be- 
longed to  the  said  infant's  father  at  his  death;  and  thereupon  a 
commission  should  issue  to  assign  the  plaintiff  her  dower. 
But  inasmuch  as  the  distinct  boundaries  of  the  land  do  not 
appear  upon  the  pleadings,  there  must  first  be  a  reference  to 
ascertain  the  same.  The  cause  will  be  retained  for  further 
directions  upon  the  coming  in  of  the  report. 

Per  Curiam.  Reference  ordered  accordingly. 
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OSCAR  and  KEMP  P.  WILLIS  ti.  JOHN  E.  BUTLER. 

The  bill  in  (hit  case  dismiaaed  for  want  of  proof  to  alippott  ita  albga^  luna  184S 
tiooa.  "■ 

This  cause  was  transmitted  by  consent  to  the  Supreme 
Court,  from  the  Court  of  Equity  of  Burke  county,  at  the 
Spring  Term,  1842.  The  facts  of  the  case  are  suflSciently 
set  forth  in  the  opinion  delivered  in  this  court. 

TF.  H.  Haywood,  Jun,  for  the  plaintiA! 
D.  F.  Caldwell  for  the  defendant. 

Daniel,  J.  The  plaintiffs  were  two  of  a  firm  of  nine 
partners,  associated  to  work  the  Brindletown  Gold  Mine,  in 
the  county  of  Burke.  By  the  articles  of  copartnership,  the 
plaintiffs  were  to  have  i  of  the  profits  of  the  said  mining 
operation.  The  company,  in  the  years  1829  and  1 830,  em- 
ployed Butler  to  superintend  and  oversee  the  business,  and 
to  receive  all  the  gold  made  at  the  mine.  He  was  to  keep 
books,  and  make  entries  in  the  same  daily,  of  the  quantities 
of  gold  that  was  obtained  each  day  from  the  mine;  and  he 
was  at  the  end  of  each  week  to  declare  a  dividend,  and  pay 
the  same  respectively  to  each  of  the  parthers  according  to 
their  shares.  The  bill  charges,  that  Butler,  during  his  agen- 
cy, kept  fraudulent  accounts,  and  that  he  has  failed  to  ac- 
count and  pay  to  thera,  (two  of  the  partners)  the  just  sum 
received  by  him  for  their  use:  that  he  is  in  arrears  to  them 
$20,000  or  more.  In  support  of  the  above  main  charge, 
the  bill  proceeds  to  state  First,  that  the  mine  was  one  call- 
ed a  surface  mine,  that  Butler  had  under  him  a  prime  set  of 
hands,  that  he  worked  them  hard,  on  land  unoperated  on 

R 
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Jane  1842  before,  and  he  rendered  an  average  account  of  bnl  two  p«n- 
~^^jjjr~nyweights  of  gold  to  the  hand  per  day — that  his  successor 
▼       in  the  agency,  the  next  year,  with  an  inferior  set  of  hande, 
Boiler,   ^oricing  over  the  same  land,  and  having  but  little  fresh 
mining  land,  made  from  four  to  five  pennyweights  to  the 
hand  per  day.     Secondly,  that  the  defendant  was  possessed 
of  but  little  property  in  1829,  when  he  came  into  their  em- 
ploy— that  his  wages  from  the  company  and  others,  up  to 
the  Fall  of  the  year  1835,  was  but  $3,350;  he  then  left  the 
State  for  Red  River,  where,  in  the  year  1836,  he  was  pos- 
sessed of  property  to  the  amount  of  forty  or  fifty  thousand 
dollars.     Butler  in  his  answer  says,  that  his  books  and  ac- 
counts of  the  afihirs  of  the  company,  were  kept  honestly  and 
correctly — that  all  the  gold  made  at  the  mine,  during  his 
agency,  has  been  fairly  accounted  for  and  paid  over  to  the 
company  agreeably  to  his  undertaking.    He  denies  all  fraud. 
He  denies.  Firsts  that  tb&  mining  land,  on  which  he  ope- 
rated, was  in  its  primitive  state  when  he  took  possession  of 
it,  but  he  says  it  had  been  operated  on,  as  he  believes,  in  the 
spring  and  summer  before  he  took  posseFsion,  by  one  hun- 
dred and  fifty  or  two  hundred  bands.    He  states,  that  the 
profits  of  the  mine,  the  two  years  he  had  it  in  possession, 
were  equal  or  nearly  equal  to  that  of  his  successor — that  the 
method  of  saving  labor  and  improving  machinery  had  be- 
come much  better  known  in  the  time  of  his  successor,  than 
it  was  in  his  time,  and  that  circumstance  gave  his  snccessor 
the  advantage.     Secondly;  he  states,  that  whilst  he  was  a 
manager  of  gold  mines  in  N.  C,  he  had  six  slaves  and  three 
thousand  acres  of  land — that  he  worked  mines  of  his  own 
in  conjunction  with  others — that  the  profits  of  his  slaves, 
mines,  and  his  own  wages,  amounted  to  between  five  and 
six  thousand  dollars  up  to  the  year  1835 — that  he  is  now  in- 
debted $16,000,  money  loaned  him  by  persons  in  Burke 
county — which  money  he  has  laid  out  in  slaves  and  other 
property.    He  denies,  that  he  has  in  his  possession,  property 
to  the  value  staled  in  the  bill — he  says,  that  be  has  19  slaves 
of  his  own,  and  23  slaves  in  common  with  one  Hall. 
The  plaintiffs  put  in  a  replication  to  the  answer. 
The  testimony  taken  in  the  cause,  is  very  voluminous. 
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We  have  read  it  through,  and  given  it  our  attentive  con-  Jnne  1849 
sideration.    It  proves  that  persons  were  appointed  by  the "^..^.^ 
eoo^pany  and  Butler,  to  examine  his  books  and  accounts  as       t 
agent  and  receiver — ^that  all  his  accounts  appeared  to  be  cor-    ^^^'' 
rect — that  the  plaintiffs  were  there  present,  and  appeared  to 
be  satisfied.     The  plaintiffs  have  received  their  shares  of  the 
gold  according  to  said  statements  in  the  books.    The  charge 
in  the  bill,  that  Butler  had  fraudulently  withheld  gold  made 
at  the  mine,  which  he  ought ^o  have  brought  into  account, 
is  not  suppofted  by  any  evidence  which  has  been  taken  in 
the  cause.    And  each  and  every  circumstance,  set  forth  in 
the  bill  to  raise  a  presumption  against  the  fiiir  dealing  of 
Butler,  (and  which  he  had  explained  in  his  answer,)  is  by 
the  testimony  also  satisfactorily  explained.    And  the  state- 
ments in  the  answer  are  completely  supported  by  the  proofs 
in  the  cause.    The  bill  must  be  dismissed  with  costs. 

Per  Curiam,  Bill  dismissed  with  costs. 


1 
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JOHN  CHAMNESS  w.  ANDERSON  CRUTCHFIELD  4;  al. 

June  1842  If  a  conveyance  or  olher  deed  is  by  accident  or  miatake  framed  contrary 
*— — ~  to  the  intention  of  the  parties  in  their  contract  on  the  subject,  a  court 
of  Equity  will  interfere  to  prevent  one  of  the  parties  from  takinj^  an 
upfair  advantage  thereof, 
Bat  if  such  mistake  or  accident  be  not  shewn,  the  court  will  not  grant 
relief  upon  a  meie  parol  declaration  at  the  lime  of  executing  the  con- 
veyance tending  to  modify  or  alter  the  terms  of  such  conveyance. 

This  causQ  was  removed  by  consent  from  the  Coijrt  of 
Equity  of  Chatham  county,  at  Spring  Term,  1842,  to  the 
Supreme  Court.  The  substance  of  the  pleadings  and  the 
facts  offered  in  proof  sufficiently  appear  in  the  opinion  de- 
livered in  this  court. 

fV.  H.  HaytBood  for  the  plaintiff. 
Waddell  and  Iredell  for  the  defendants. 

Gaston,  J.  In  the  year  1797,  the  late  General  Davie 
purchased  from  the  Trustees  of  the  University  a  body  of 
lands,  situate  on  Yarnal's  creek,  Chatham  county,  of  whicli 
one  William  Hendricks  had  died  seised,  and  which  had  es- 
cheated to  the  University  for  defect  of  heirs.  Some  short 
time  previous  to  the  6th  of  January,  1810,  having  contract- 
ed or  being  in  treaty  with  Anderson  Crutcbfield  for  the  sale 
of  these  lands,  he  caused  a  survey  to  be  made  of  them  for 
the  purpose  of  ascertaining  their  extent  and  boundaries  with 
precision,  and  on  that  day  by  his  attorney  duly  authorized, 
he  conveyed  the  same  by  definite  boundaries,  as  ascertained 
by  that  survey,  but  subjoined  to  this  specific  description  the 
following  general  words:  "including  all  the  land  owned  by 
the  said  Davie  on  Yamal's  creek  and  waters,"  and  describ- 
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log  it  also  as  containing  by  estimation  2,200  aeres.    In  the  June  1843 
deed  the  bargainor  for  himself  and  his  heirs  covenanted  ^T^^^ 
with  the  baigainee  and  his  assigns  to  warrant  and  defend  the       v 
bargained  premises  against  all  lawful  claims  under  the  fol-  ^i^^' 
lowing  provisos,  viz:  "  provided  nevertheless  that  if  the  above 
conrses  and  distances  should  take  in  any  lands  held  by  any 
title  prior  to  that  from  which  the  said  Davie  derived  his  title, 
then  the  said  Davie  is  not  to  be  accountable  for  it;  provided 
also  that  if  the  said  courses  and  distances  should  not  take 
in  all  the  lands  held  or  owned  by  the  said  Davie  on  the  said 
Yamal's  creek  and  its  waters,  then  the  said  Davie  is  to  con- 
vey the  same  to  the  said  Crntchfield,  his  heirs  and  assigns 
forever."    On  the  6lh  of  February,  1810,  Anderson  Crutch- 
field,  by  deed  of  bargain  and  sale,  in  consideration  of  the 
suoi  of  one  hundred  and  thirty  dollars,  conveyed  unto  Ste- 
phen Chamness  a  certain  tract  of  land  on  Varnal's  creek,  con- 
taining by  estimation  one  hundred  and  fifty  acres,  with  spe- 
cial and  defined  boundaries  <<  including  all  this  tract  owned 
by  the  said  Crutchfieldj"  and  thereupon  Chamness  entered 
into  the  possession  thereof.    Eighteen  years  afterwards,  in 
making  certain  surveys  for  laying  entries  on  alleged  or  sup- 
posed vacant  land,  it  was  discovered  that  in  the  survey  made 
for  Gen'l^  Davie,  the  surveyor  had,  by  mistake,  left  out  a 
part  of  a  small  tract  of  which  Hendricks  had  died  seised, 
and  which  belonged  lo  Gen'l  Davie,  under  the  conveyance 
from  the  trustees.     Hendricks,  it  seems,  had,  on  the  17th 
June,  1778,  obtained  a  grant  from  the  State  for  a  tract  esti- 
mated to  contain  213  acres,  of  an  oblong  shape,  extending 
about  320  poles  from  East  to  West,  and  about  190  from  North 
to  South.    It  was  known  that  the  lines  of  this  tract  compre- 
hended within  them  an  older  grant  to  one  "Whitehead,  and 
that,  as  to  the  part  so  oovered,  it  conveyed  no  title  to  Hen-    ' 
dricks.     In  surveying  this  tract   as  part  of  the  body  of 
lands  belonging  to  Gen'l  Davie,  the  surveyor  ran  from  the 
South  East  corner  of  the  Hendricks  Patent,  north  eighty- 
four  poles  instead  of  190,  and  stopped  at  the  Sonth  Eastern 
corner  of  the  Whitehead  patent;  thence  ran  West  320  poles 
along  Whiieheatfs  line  to  the  back  line  of  the  Hendricks 
patent;  thence  South  and  East  to  the  beginning.    White- 
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June  IMS  bead's  north  line  extended  but  160  instead  of  320  poles,  so 
Zj~~  that,  in  fttct.  Whitehead's  grant  led  for  Hendricks'  patent  a 
r  piece  of  aboQt  100  acres,  of  an  ot>long  form,  lying  between 
Crateh-  the  back  line  of  Whitehead's  patent  and  the  back  line  of 
Hendricks'  patent,  which  piece  was  overlooked  by  the  sur- 
veyor and  excluded  from  this  survey.  The  conveyance 
from  Crutchfield  to  Cbamness  comprehended  all  that  part  of 
the  Hendricks  patent  then  ascertained  by  the  survey  to  be 
without  the  Whitehead  patent;  but  did  not  cover  the  piece 
since  ascertained  to  be  without  it,  nor  make  any  reference 
thereto,  nor  give  any  description  of  the  land  conveyed,  other 
tlian  was  to  be  found  in  its  courses  and  ierminij  unless  it  be 
tn  the  words  herein  before  mentioned,  "  including  all  this 
piece  owned  by  the  said  Crutchfield."  Within  the  courses 
and  termini  of  the  deed  to  Chamness  there  are  upwards  of 
160  acres. 

In  1830  John  Chamness  filed  this  bill  against  Crutchfield 
and  the  heirs  of  Gen'l  Davie,  and  in  it  be  alleges  that  in 
1810,  his  father,  Stephen  Chamness,  purchased  from  Crutcli- 
field  the  Hendricks  tract  of  land,  for  $130,  and  took  from 
him  a  conveyance  thenefor,  pursuing  the  courses  and  distan- 
ces, which,  according  to  the  survey  recently  made,  were  sup- 
posed to  embrace  itj  that  at  the  time  of  making  said  con- 
veyance, the  parties  were  uncertahi  where  the  lines  of  the 
Hendricks  tract  were;  that  it  was  known  that  the  grant  to 
Hendricks  covered  a  part  of  Whitehead's  land;  and  Crutcii- 
field  was  not  willing  to  pufsue  the  courses  of  the  grant  for 
fear  of  selling  more  land  than  he  owned,  and  thereupon  it 
was  expressly  agreed  between  the  parties,  that  the  said 
Crutchfield  would  make  to  the  said  Stephen  a  title  for  all 
the  land  within  the  Hendricks  grant,  owned  by  him,  if  the 
courses  called  for  in  the  deed  did  not  convey  it.  He  also  al- 
leges that  his  father  has  isince  <m>o veyed  to  him  all  the  land 
comprehended  within  the  Hendricks  gtani  by  its  .profiier 
courses.  The  prayer  of  the  bill  is,  that  the  defendants  may 
be  decreed  to  convey  to  the  plaintiff  the  |»rt  of  the  Hen- 
dricks grant  which  is  not  comprehended  within  the  oonvey- 
ance  to  plaintiff'^  father.  The  hoiis  of  Gen'l  Davie,  who 
are  jion  residents,  have  put  in  uo  answer  to  the  bill,  and 
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publication  is  stated  to  have  been  made,  and  the  bill  is  set  J«De  1843 
down  to  be  heard  against  them  ex  parte.    Cratchfield  has  n^^^^^ 
answered,  and  in  l>is  answer  does  positively  deny  the  rgree-       ¥ 
ment  stated  by  the  plaintiff,  denies  that  he  ever  sold  or  in-  ^g™i^**' 
tended  to  sell  to  the  plaintiff's  father,  any  other  land  than 
that  described  and  conveyed  it.  his,  the  defendant's  deed» 
and  denies  explicitly  that  he  ever  promised  at  any  time  to 
eonvey  any  other  or  more  land  than  the  land  therein  con- 
veyed.    To  this  answer  there  is  a  general  replication. 

To  entitle  the  plaintiff  to  a  decree,  it  is  necessary  that  he 
should  clearly  establish  that  his  father  actually  contracted 
for,  and  purchased  from  the  defendant  Crutch  field,  the 
whole  of  the  land  covered  by  the  Hendricks  patent,  except 
what  might  be  taken  away  by  Whitehead's  older  grant,  and 
that  by  mistake,  the  conveyance  made  in  execution  of  that  ' 
well  understood  agreement,  failed  to  conform  thereto.  If  a 
conveyance  or  other  deed  is  by  accident  or  mistake  framed 
contrary  to  the  intention  of  the  parties  in  their  contract  on 
the  subject,  a  Court  of  Equity,  upon  the  mistake  or  accident 
being  established,  will  interfere,  to  prevent  one  of  the  parties 
from  taking  an  unfair  advantage  thereof.  The  allegations 
in  the  bill  very  indistinctly  charge  such  a  mistake,  but  rather 
seem  to  place  the  plaintiff's  claim  to  relief  upon  the  ground 
of  a  parol  promise  of  the  defendant  at  the  time  of  executing 
the  conveyance.  It  is  clear,  we  think,  that  upon  that 
ground  the  bill  connot  be  supported.  The  written  execut- 
ed contract  must  be  regarded  ps  declaring  the  whole  con- 
tract then  made,  and  such  promises,  if  receivable  at  all,  are 
admitted  merely  as  evidence  tending  to  shew  the  Equityt 
dehors' ihe  conveyance,  arising  from  the  misapprehension 
of  the  parties.  It  is  exceedingly  clear  that  such  evidence  is 
to  be  regarded  with  extreme  caution,  for  otherwise  the  courts 
would  violate  in  efftct  the  rule  which  they  profess  to  hold 
sacred,  that  the  operation  of  a  deed  or  other  written  instru- 
ment shall  not  be  abridged,  enlarged  or  altered,  by  parol  tes- 
timony. 

The  witnesses  mainly  relied  upon  to  make  out  the  plain- 
tiff's case^  are  Stephen  Chamness  and  John  Teagne.  The 
depositions  of  the  former  have  been  taken  twice,  and  of  the 
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June  1848  latter  three  times  by  the  plaintiffi,  and  the  representations  of 
~  each  witness,  given  on  these  different  examinations,  are  not 

V  the  same.  In  the  first  deposition  of  Ghamness,  that  of  Oc- 
Cratch-  tober  1st,  1832,  he  states  that  Crutchfield  came  to  his  house 
and  asked  witness  if  he  did  not  wish  to  pnrchase  a  piece  of 
land,  which  he  (Crntchfield)  had  bought  from  Gen'i  Davie; 
thnt  witness  replied  that  he  did,  and  thereupon  Crutchfield 
requested  witness  to  go  and  shew  him  the  land;  that  wit- 
ness said  thai  he  did  not  know  exactly  where  the  right  lines 
were,  but  thought  he  knew  them  pretty  near^  and  went  with 
Crutchfield  on  the  land,  but  shewed  no  lines  or  corners. 
The  witness  in  this  deposition  proceeds  to  state,  that  in  a 
few  days  afterwards  Crntchfield  came  again  to  his  house  to 
give  him  a  bond  to  make  a  right  to  said  land,  and  sat  down 
and  drew  a  bond  to  make  him  a  right  to  all  the  lands  of  Da- 
yie,  which  lay  between  folir  lines,  (viz.)  Whithead's  line, 
'  Chamness  line  and  Stewart's  two  lines;  that  shortly  after 
this  Crutehfield  came  again  to  the  witness's  house  to  make 
him  a  deed,  when  witness  observed  that  he  understood  that 
he  (Crutchfield)  had  sold  the  land  to  Johnson,  but  Crutchfield 
replied  that  he  had  not,  that  he  had  then  got  his  deed  and 
found  out  allthelinesj  and  there  was  more  land  and  better 
land  than  Johnson  had  shewed  him;  that  while  Crutchfield 
was  writing  the  deed  he  said  how  he  would  begin  and  de« 
scribe  the  land,  and  if  the  deed  did  not  cover  the  land  "  de- 
scribed" he  would  make  the  witness  a  deed  which  would 
cover  it,  if  there  was  500  acres;  that  witness  told  him  he  (the 
witness)  thought  there  were  some  older  claims  within  those 
boundaries;  and  Crutchfield  replied,  if  there  were  any  of  a 
younger  date  than  Davie's  he  sold  them  all;  and  that  about 
the  year  1818  or  1819,  after  a  suit  was  determined  with 
Johnson,  Crutchfield  and  the  witness  did  run  round  the 
boundaries  of  Crutchfield's  deed,  and  found  some  land  in- 
cluded therein  covered  by  older  titles,  which  he  agreed  to 
throw  away,  and  the  balance  was  to  belong  to  the  witness. 
Towards  the  close  of  the  deposition  it  is  added,  that  the 
agent  for  the  plaintiff  insisting  that  the  witness  should  give 
the  distances  of  the  four  lines  above  referred  to,  they  are  ac- 
cordingly set  forth,  and,  as  they  are  set  forth,  comprehend 
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th€  whole  of  ibQ  land  which  is  described  in  the  Hendricks  June  1843 
patent.    In  the  subsequent  deposition  of  the  same  witness  chanmeM 
(that  of  March  1885)  he  b^ins  with  stating  that  in  1810       ▼ 
Cratcfafield  came  to  bis  bouse  and  sold  him  a  tract  of  land,  ^fi^d^ 
and  thereupon  he  adds  that  they  went  over  to  John  Teague's, 
and  there  Cnitcfafield  diew  a  bond  to  make  him  a  title  for  a 
ImcC  which  he  bad  bought  of  Gen'l  Davie,  beginning  at  a 
Black  Oak  at  Whitehead's  and  Uorneday's  corner,  thence  &c. 
Ac.followinff  the  deserifHon  of  ike  land  in  Hendricks^  pat- 
wl:  that  he  afterwards  came  to  the  witness  and  took  up  the 
bend  and  executed  a  deed,  saying  if  it  did  not  cover  the  land 
^'  above  described"  that  he  would  make  another,  and  that  af- 
terwafds  (but  he  does  not  state  when)  he  came  again  and  did 

not  deny  he  had  sold  witness  the  land,  but  stated  that  the  deed 
did  not  cover  the  land,  and  that  he  meant  to  keep  it.    There 
is  less  variance  between  John  Teague's  depositions.    In 
them  he  states  that  Crutchfield  and  Chamness  came  to  his 
house,  as  he  understood,  to  draw  a  bond  for  title  to  a  piece 
of  land,  whicb  the  former  sold  to  the  latter.     Witness  does 
not  pretend  to  state,  what  were  the  contents  of  the  bond,  but 
while  Crutchfbeid  was  writing,  heard  Chamness  say  "  I  buy 
all  that  tract  of  land  lying  between  Stewart's  line,  White- 
head's line  and  John  Chamness'  line,  be  it  more  or  less," 
when  Crutchfield  said,  <<I  sell  you  all  the  land  lying  be- 
tween those  lines,  but  Iwill  not  warrant  against  any  prior 
titles.    In  one  of  his  depositions  he  adds  that  Chamness  said 
the  deed  must  l)egin  at  the  Black  Oak,  Horneday's  and  . 
Whitehead's  corner^  and  Crutchfield  replied  at  any  comer 
whece  it  is  rigjit*,.  and  in  another  he  states  al^o,  that,  at  the 
.time,  Crutchfield  remarked  that  he  knew  nothing  of  the 
quantity,  quality  or  lines  of  the  land.    He  states  that  after- 
waids  lie  witnessed  the  deed;  that  he  did  this  at  Chamness' 
recmest;  and  we  should  ceftaiuly  infer  from  the  connection 
i|i  which  he  speaks  wiih   respect  to  the  ejcecution  of  the 
deodaod  the  profpise  of  Crutchfield,  that  the  latter,  at  the 
timed  the  executinn,  promised  that  if  the  boundaries  of 
tlM  deed  did  not  cover  the  land  be  had  sold)  he  would  make 
anoAeiv  but  in  tl^. Reposition  of  the  30th  July,  1831,  in  an- 
swer to  an  express  ipterrogafory  from  the  defendant "  when 

S 
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June  1643  did  I  promise  to  make  another  deed?"  bis  answer  is,  ^  serer^ 

Chamoew**  y«*"  afterwards." 

T  One  other  witness,  Jesse  Rosser,  haft  been  examined  for 

^^\A^'  the  plaintiff,  of  whose  testimony  all  we  enn  make  out,  as  at 
all  relevant  to  the  case,  is,  that  when  a  snrvef  was  bad,  be- 
cause of  the  dispute  between  Johnson  and  Stephen  Cham* 
ness  in  relation  to  their  interfering  lines,  which  must  have 
been  about  the  year  1818,  he  heard  the  defendant  Crutch- 
field  say,  that  he  had  sold  to  Chamness  all  the  lauds  that 
belonged  to  OenU  Davie  whrcb  were  not  covered  by  older 
titles,  at  which  time  the  witness  says  he  was  between  15 
and  25  years  of  age,  and  that  in  Feb.  1831,  (since  this  bill 
was  filed)  he  heard  defendant  Crutchfield  tell  Stephen  Cham- 
ness  that  he  had  sold  to  said  Chamncss  all  the  land  describ- 
ed in  his  deposition,  the  boundaries  whereof  he  sets  forth, 
and  these  are  the  boundaries  of  the  patent  to  Hendricks. 

With  respect  to  the  last  witness,  it  is  testified  by  A.  Flem- 
ing that  he  is  a  man  of  bad  character,  and  not  entitled  to 
credit.  With  respect  to  Stephen  Chamness,  it  is  testified  by 
Daniel  Smith,  that  his  veracity  on  oath  is  not  entirely  to  be 
relied  on.  The  last  witness  also  testifies  that  he  beard  Ste- 
phen Chamness  say,  in  August  1830  or  1831,  upon  occasion 
of  said  Chamness'^  enquiring  of  the  Witness,  whether  he  had 
ever  heard  Crutchfield  acknowledge  that  he  had  sold  all  be- 
tween Whitehead's  and  Johnson's  lines,  that  neither  he  nor 
Crutchfield  knew  any  thing  of  this  piece  of  land,  until  with- 
in a  year  or  two  before  that  time;  and  Mr.  Snipes,  who  was 
the  agent  of  General  Davie  hi  selling  the  land  to  Crutch- 
field, who  caused  it  to  be  previously  surveyed,  who  had  sur- 
veyed the  land  conveyed  by  Crutchfield  to  Stephen  Cham- 
ness at  the  time  of  the  dispute  of  the  latter  with  Johnson, 
and  who  had  also  surveyed*  an  entry  of  said  Chamness,  cov- 
ering part  of  the  piece  in  dispute,  deposes  that  he  never 
Imew  or  heard  of  General  Davie's  title  being  supposed  to 
cover  it,  or  of  any  claim  being  set  tip  by  Stephen  Chamness 
and  his  son  thereto,  under  the  purchase  from  Crutchfield, 
until  about  the  time  of  the  instituftion  of  this  suit.  Willis 
Teague,  who  is  the  first  subscribing  witness  to  the  deed,  has 
been  examined  for  the  defendant,  and  he  declares  that  he 
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«aw  the  deed  executed,  and  attested  it  as  a  subscribing  wit-  iane  1812 
ness,  and  that  he  then  beard  nothing  said  about  any  promise  ^r 
or  agreement  to  make  any  other  deed,  though  he  also  says,       r 
at  a  former  occasion,  if  we  understand  him  correctly,  while  ^r^}f^ 
the  parties  were  writing,  he  heard  Chamness  say,  if  I  buy 
the  land,  I  want  it  all,  and  Cratcbfield  said,  yes,  I  sell  you 
all  that  belonged  to  Gen'l  Davie.     We  think  that  all  the  tes- 
timony offered  to  shew  the  execution  of  a  bond  for  title,  and 
to  prove  its  contends,  was  in  the  present  frame  of  the  bill  in- 
admissible.   There  is  no  allegation  in  the  bill  that  any  bond 
or  other  writing  ia  the  nature  of  articles  had  been  executed 
between  the  parties;  and  the  bill,  had  such  been  the  fact, 
ought  distinctly  to  have  averred  that  matter,  in  order  that 
the  defendant  might  answer  thereto,  and  if  he  denied  the 
allegation,  or  confessed  or  avoided  it,  a  distinct  issue  might 
have  been  made  up,  to  which  the  proofs  should  be  taken. 
But  no  objection  has  been  made  to  this  evidence,  and  we 
have  accordingly  considered  it.     Our  impression  upon  it  is, 
that  there  was  a  bond,  but  we  have  no  reason  to  believe  that 
it  stipulated  to  convey  any  other  land  than  was  conveyed 
by  the  subsequent  deed.    We  can  place  no  reliance  on  the 
deposition  of  Stephen  Chamness.    Independently  of  the  ve- 
ry suspicious  shape  in  which  he  presents  himself — ^first  con- 
veying the  land  to  his  son,  and  then  becoming  the  witness 
to  establish  his  title — of  his  acting  in  the  taking  of  the 
proofs  in  the  character  of  his  son's  agent — and  of  the  doubts 
expressed  in  regard  to  his  veracity — ^his  two  depositions  are 
directly  at  variance  upon  one  eircumstance,  in  which  his 
memory  could  scarcely  fail  him,  or  which,  if  his  memory 
did  fail  him  therein,  shews  ihat  it  is  unsafe  to  trust  to  his  re- 
collection.   In  the  first  of  them  he  distinctly  declares  that 
Crutchfield  came  to  his  house  to  give  a  bond  for  title,  and 
then  sat  down  and  wrote  it;  in  the  other  that  the  parties 
went  to  John  Teagne's  to  write  the  bond,  hnd  that  the  bond 
was  there  written.     But  besides  this,  it  is  morally  impossi- 
ble that  his  statement  in  regard  to  the  contents  of  the  bond 
can  be  correct.    In  both  the  depositions  he  undertakes  to  set 
forth  the  boundaries  of  the  tract,  as  described  in  the  bond, 
and  represents  Crutchfield  as  binding  himself  to  convey  ac- 
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June  1842  cording  to  ttiQ  boundaries  of  the  origioal  patent,  ^hich  pat- 
JZ  ent,  it  is  admitted,  was  known  to  compiehend  land  to  which 

V       there  was  an  outstanding  superior  title. 
Crutelf       Pat  his  deposition  out  of  the  way,  and  there  is  no  proof 
which  can  plausibly  justify  n  court  in  orderiog  the  couvey- 
anee  to  be  corrected.    John  Teague  does  not  pretend  to 
know  the  contents  of  the  bond,  and  if  the  conyeyance  which 
was  executed  and  accepted  as  conforming  to  the  laquira- 
ments  of  the  bond  did,  in  truth,  conform  thereto,  (and  so  we 
are  bound  to  presume  until  the  contrary  is  shewn,)  there 
would  be  no  security  for  men's  rights;  if  the  solemn  and  au- 
thentic memorials  of  their£nal  agreement  were  to  be  shaken 
by  the  imperfect  recollection  of  witnesses,  as  to  what  pass- 
ed in  the  course  of  the  negotiation.  There  is  a  Tague  phraar, 
however,  in  the  deed,  which   has  been  seized  on  by  the 
plaintiff  as  a  circumstance  tending  to  support  bis  represen- 
tation of  the  contract.    After  the  specific  description  of  the 
land  conveyed,  follow  the  words  "including  all  this  tract 
owned  by  the  said  Crutchfield."    But  the  phrase  is  too 
equivocal  to  furnish  a  satisfactory  foundation,  whereon  to 
build  an  argument,  either  for  or  against  the  plaintiff's  con- 
struction.   There  is  nothing  in  the  deed  to  shew  that  by  the 
words  "  this  tract"  is  intended  the  tract  granted  to  Hendricks. 
No  tract  is  before  mentioned,  and  there  isjio  designation  af 
the  subject  matter  of  the  conveyance,  other  than  by  its  estt 
mated  quantity  and  its  metes  and  bounds.    <^  Thi$  tract,'' 
therefore,  can  only  refer  to  the  piece  of  land  so  described, 
and  the  phrase  cannot  import  that  more  than  the  land  so  de^ 
scribed  is  conveyed,  or  intended  to  be  conveyed.    It  would 
seem,  rather,  though  this  interpretation  is  little  better  than 
conjectural,  to  imply,  that  even  of  the  land  comprehended 
within  the  metes  and  bounds  described,  the  conveyance  is  to 
include  only  so  much  as  is  owned  by  Crutchfield.    The 
truth  probably  is,  that,  until  the  conveyance  was  made  fironi 
Davie's  attorney  to  Crutchfield,  be  knew  little  of  the  extent 
or  boundaries  of  the  land  in  respect  to  which  he  and  Cham* 
ness  were  treating.    It  appears  that  he  applied  to  Chamnees 
for  information  in  regard  thereto,  and  the  latter  gave  it,  but 
shewed  no  Unes  not  corners.    He  does  not  pretend  lo  wj 
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thai  be  pointed  am  ihis  pwee,  as  ooosiitotiiig  a  part  rheneof.  J«»«  ^^^ 
Upon  the  whole  evidence  it  h  manifest,  tliat,  when  the  par-^rj[j|^~ 
ties  contracted,  and  when  the  deed  was  executed,  this  piece      ▼ 
was  not  considered  as  forming  a  part  of  the  thing  bought  ^^|^* 
and  sold.    It  was  not  regarded  in  the  esthnale  of  valne. 
Nothing  was  paid  or  received  therefor,  and  the  attempt  now 
aet  np  to  obtain  a  conveyance  of  it  has  no  equitable  founda- 
tion OB  which  to  rest.    We  think  the  bill  ought  to  be  dis- 
missed with  costs. 


Per  CvBiAJf,  Bill  dismissed  with  costs. 


ROBERT  ABEBNATHY  w.  JOHN  HOKE. 

Ob  a  bill  allaf iiy  that  the  plaiotiff^  sefroat  had  beta  fonaerlj  told  at 
poblie  aadioa,  and  parohatad  by  iba  deCbadtot  aodei  an  afieaawB^ 
tbat  tbe  plaintiff  might  redeem  them  by  re-pt^lng  the  poiehaae  m^- 
ney  aod  iaterett,  and  tbat  in  consequence  of  tach  agreement  being 
known  the  defendant  wat  enabled  to  porchase  at  Tory  inadequate  pri- 
oat,  md  praying  that  the  plaintiff  be  peimitted  to  ledeemt  the  court 
eaanoi  daeiea  for  the  plaintiff,  onleaa  npon  proof  of  a  dlatiaot  agtea- 
mest  to  redeem,  or  apoa  plain  evidence  of  ondae  advaaiaga  taken  of 
the  plaintiff^  or  impoeition  on  him. 

Mere  proof  of  a  friendly  intention  on  the  part  of  tbe  defendant  to  liror 
the  plaintiff  by  letting  him  ha?e  the  nte,  upon  advantageoot  teroia, 
of  anch  negtoet  at  he  might  buy,  or  even  of  a  purpoee  to  let  him  have 
tlie  aegvoea  baek,  if  he  thonld  be  able  In  a  reatonable  time  to  repay 
tbe  prka  gtiea  aod  tbe  intareat,  will  not  entitle  the  plaintiff  to  a  de- 


A  ibir  and  full  price  given  for  property  and  no  aecarity  taken  for  tbe 
aam  ibua  advanced,  ttrongly  Impliet  an  abtolute  and  not  a  redeema- 
ble parchaae. 

This  oattse^  ai  Spring  Tma^  1849^  of  Linoobi  Ooart  of 
Efoitfy  was^idoredi  on  theaifisvit  of  the  defendant,  to  be 
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Jone  1849  traDsmitted  to  the  Supreme  Court  for  hearing.    The  facts  of 
TT     T"  the  case  are  set  ioitb  in  the  opiaion  deliverd  in  this  court. 

T 

Hoke.        j)^  p^  CaldweU  tor  the  plaintM: 
Alexander  for  the  defendant. 

RuPFiN,  C.  J.  This  suit  is  brought  for  the  redemption  of 
thirteen  slaves,  which  the  plaintiff  alleges  the  defendant 
holds  as  a  security  only  for  the  sum  of -j|954,  with  the  in- 
terest thereon. 

The  bill  was  filed  in  November,  1837,  and  states  that,  be- 
ing indebted  to  certain  persons,  the  plaintiff,  by  way  of  se- 
curity, conveyed  to  Robert  H.  Burton  several  tracts  of  land, 
and  alio  ten  slH^es,  u^n  trust  to  sell,  and  out  of  the  pro- 
ceeds  of  sale  to  saHfy^t^  debts.  That  on  the  8th  of  Apri!, 
1827,  tlie  trustee  offered  the  negroes  for  sale  and  sold  them 
all  for  cash;  and  that  at  that  sale  the  defendant  purchased  a 
female  slave,  named  Sue,  and  her  four  children,  Jane,  An- 
thony, Rachel: and.  Jefferson,  (who  are  mentioned  by  name 
in  the  deed)  and  also  two  others,  Isaac  and  Mary,  who  were 
the  issue  of  said  Sue,  bom  after  the  execution  of  the  deed 
of  trust;  and  that  he  gave  for  them  the  sum  of  $964.  The 
bill  charges  that  the  plaintiff,  finding  that  he  would  be  una- 
ble to  prevent  a  sale  of  the  negroes,  applied  to  the  defendant 
to  attend  the  sale  and  purchase  the  negroes;  and  that  the  de- 
fendant, who  had  long  professed  particular  friendship  for  the 
plaintiff,  agreed  that  he  would  examine  the  property  convey- 
ed, and,  if  he  thought  it  equal  in  value  to  the  debts,  that  he 
would  advance  money  lo  discharge  the  debts,  and  take  a 
conveyance  of  the  property  as  a  security — ^that,  accordingly, 
the  defendant,  upon  examination,  was  satisfied  that  the  pro  - 
perty  was  good  for  the  debt,  and  declared  that  it  should  not 
be  sacrificed,  but  engaged  that  he  would  attend  the  sale,  pay 
the  debts  by  buying  the  property,  and  leave  it  in  the  plain- 
tiff's possession,  until  he  should  be  able  to  redeem  it,  which 
Hoke  declared  he  would  not  speedily  press  him  to  do.  The 
bill  further  charges  that  before  the  sale  several  letters  passed 
between  the  parties  on  the  subject;  and,  particularly,  that 
Hoke  wrote  a  letter  to  the  plaintiff,  which  contained  a  dis- 
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tinct  agreement  on  his  part  to  bny  in  the  property  on  the  Jooo  1843 
terms  set  forth.  That  Hoke  did  attend  the  sale,  and  propos-  ]^j,,n,gjj,. 
ed,  as  had  been  agreed,  that  the  whole  property  mentioned  r 
in  the  deed  of  trust  should  be  offered  in  a  lump,  and  that  he  ^^^®* 
would  bid  the  amount  of  the  debt;  bol  that  the  trustee  de- 
clined to  sell  in  that  way,  and  that  themupon  the  defendant 
applied  to  the  plaintiff  for  his  letter  befere  mentioned,  and 
tore  it  np,  saying  to  the  plaintiff,  that  he  would  only  be 
bound  for  such  of  the  negroes  as  he  might  buy;  that  the 
trustee  then  proceeded  to  sell  the  twelve  negroes,  of  which 
fi?e  were  purchased  by  other  persons,  and  the  seven  before 
mentioned  were  purchased  by  the  defendant  as  aforesaid. 
The  bill  then  charges  that  those  seven  negroes  wera  wortb 
at  least  $1,300,  and  from  that  suu^^^H^ffiMftdthat  sev*' 
era]  other  persons,  who  were  ws^m^^kv^mS^Jul^  given 
much  more  for  them,  if  they  h(fe  not  upderstoocfflthat  the 
defendant  was  bidding  for  the  pWUBam  fKMtllfffA  with  a 
view  to  allow  him  time  lor  fwmption.  The  billfurther 
charges,  that  in  pursuance  of  th^flgPil«w^ll3fajhtiff  re- 
tained  the  possession  of  the  negroeMaoB^th&^ili^D  Novem- 
ber, 1831;  at  which  time  the  defendant  tSfFmto  his  posses- 
sion those  he  had  orignally  purchased  and  two  or  three  oth- 
ers who  had  been  born  in  the  interval,  and  that  he  has  kept 
them  ever  since,  until  they  have  increased  to  the  number 
first  mentioned,  and  yielded  large  profits.  The  bill  states^ 
that  although  the  negroes  sold  for  more  than  enough  to  sat- 
isfy the  debts  secured  by  the  deed  of  trust,  yet  the  plaintiff 
was  shortly  afterwards  obliged  to  sell  his  lands  and  all  hi? 
other  property  to  pay  other  debts;  and  that  he  wa&  prevent- 
ed from  applying  for  redemption  sooner  by  his  poverty. 

The  answer  states  that  the  plaintiff  was  fargely  indebted 
to  many  persons  besides  those  secured  by  the  deed  of  trust; 
that  among  others  he  owed  the  defendant  two  debts,  one  for 
$91  62  cts.,  and  the  other  for  $82  60  cts.;  and  another  debt 
to  the  defendant  and  his  partners  of  $378  87  cts.  That  the 
plaintiff  mentioned,  that  it  was  the  interest  of  alt  his  credit*^ 
orsr  to  attend  the  sale  and  make  his  property  bring  its  value, 
otherwise  they  might  not  be.paid;  and  he  urged  the  defend- 
ant in  particular  to  do  so.    The  defendant  admits  that  he 
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JoB0  iMaitfiended  the  aaie^  ia  the  hope  of  eecuriDg  himielf  to  some 

AhwmUif  ^^J^'  ^^  ^^^^^  ^^^^  ^'®^'  ^^^^  ^^  propowd  to  pay  the  debts 
T  meutiooed  io  the  deed  of  cniat,  end  take  a  cooFeyaace  of  all 
^^''^*  tiie  property  to  secure  the  payment  of  the  sum  so  adiraoGed» 
aod  of  the  debts  aforesaid,  to  himself  and  to  bis  pactnersi 
ond  that  the  saoie  was  lefoaed*  And,  be  fitatea,  that  tbece- 
upon  the  negroes  were  set  up  for  sale:  the  woman  jSne  and 
her  four  youngest  children  being  put  op  in  one  lot  mni  tho 
others  sliigly.  That  he,  the  defendant,  bid  for  each  lot,  and 
pnrcased  seven,  at  prices  which,  together,  amounted  to$964; 
and  that  he  did  not  buy  the  others,  because  other  persona 
bid  more  than  he  thought  the  slaves  were  worth.  He  also 
admits,  that  the  plaiutiff  was  very  desirous  of  having  tiie 
use  of  the  woman  Sue,  as  a  servant  in  his  lamily,  and  re-* 
quested  the  defendant,  if  he  purchased  her  and  her  youngac 
children,  to  leave  them  with  him  until  the  defendant  should 
want  them;  which  the  defendant  says  he  agreed  to  do,  ia 
ease  he  should  purchase  them,  ieasmucb  as  he  had  no  im* 
mediate  use  for  them,  and  their  services  were  about  equal  to 
their  tax,  victuals  and  clothing.  The  defendant  further  ad- 
mits it  to  be  probable,  that  sonoe  correspondence  by  lettei 
took  place  between  the  parties  before  tins  sale;  but  he  sayst 
he  cannot  cemember  that  there  was  any  siKh  correspond* 
enee,  much  less  the  contents  of  the  letter  from  him  to  the 
pkoittiff,  or  that  he  got  the  same  back  and  destroyed  it,  as 
stated  in  the  bill;  and  he  demies  that  any  such  thing  took 
place,  according  to  his  reeirilection  or  belief.  And  the  an- 
swer denies  positively  that  if  such  letter  did  eiuat,  that  it 
contained  any  promise  or  agreement  that  the  defendant 
would  poichase  the  plaintiff's  property,  or  any  part  of  it^ 
for  his  benefit,  and  give  him  time  to  repay  the  purchase  mo- 
ney, and  redeem  it:  or  that  such. agreement  existed  by  parpl) 
or  that  there  was  any  conversation  or  understanding  bet weeii 
the  parties  to  that  eileet,  before  or  at  the  sale,  or  at  any  oth'- 
er  time;  and  the  defendant  avecs  that  all  the  allegations  of 
the  bill  touching  sueh  right  of  redemption,  or  any  agreement 
themfor,  are  unqualifiedly  false,  and  that  the  defendant  ihvp- 
chased  for.  his  own  use  ^cclusively.  He  deniea  that  he 
oonsenled  the  negroes  might  remain  with  the  .plaintiff  with 
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the  view  of  preventing  competition  itl  bidding,  and  his  be-  June  1849 
lief  that  it  had  such  effect;  but  if  it  did,  it  must  have  been         "7" 
owing  to  the  conduct  of  the  plaintiff  himself,  for  the  dc-     *y 
fendant  said  nothing  ^f  that  intention  to  any  person.    He    Hoke, 
also  denies  that  the  negroes  brought  less  from  the  manner  in 
which  ihej  were  sold;  for  all  the  children  of  the  woman 
were  sold  separately,  except  the  four  youngest,  and  they 
were  too  small  to  separate  from  the  mother.    The  answer 
further  states,  that  in  July,  1827,  the  defendant  purchased  at 
sheriff's  sale  a  tract  of  land  containing  100  acree,  being  one 
of  the  tracts  conveyed  in  the  deed  of  trust  to  Mr.  Burton 
and  that  whareon  the  plaintiff  resided;  and  that  he  after- 
wards (in  July  1828)  purchased  at  sheriff 's  sale  a  tract  of 
land  adjoining  the  above,  which  was  sold  as  the  property  of 
James  Nixon:  and  that  so  far  from  any  of  the  said  purcha- 
ses being  made  in  trust  for  the  plaintiff,  or  from  his  claiming 
any  interest  in  the  slaves  or  land,  he,  the  plaintiff,  in  Janua- 
ry, 1829,  wrote  and  entered  into  an  agreement  with  the  de- 
fendant for  the  occupation  of  those  lands  by  the  plaintiff  for 
three  years  upon  a  rent  of  $18,  and  for  the  use  of  the  slaves 
without  charging  the  defendant  any  thing  for  keeping  the 
negroes,  or  being  charged  any  thing  therefor  by  the  defend- 
ant, but  that  the  one  parly  might  give  up,  or  the  other  take, 
the  negroes  whenever  they  might  respectively  choose.    The 
answer  further  states  that  the  price  given  by  Ahe  defendant 
for  the  negroes  was  a  fair  and  full  price  at  the  time,  and  that- 
the  sale  was  fair  and  open:  that  the  defendant  had  no  use. 
for  the  negroes  until  the  latter  part  of  the  year  1831,  and 
ttien  Fent  for  them,  and  the  plaintiff  gave  them  up  promptly, 
and  without  then  belting  up  any  title  or  interest  in  them,  or 
doing  so  at  any  time  iafter  the  sale,  until  one  or  two  months 
before  tlie  flllrtg  of  the  bill,  late  in  the  year  1837;  when  he 
was  Induced  to  aj^ply  for  redemption  by  the  increase  in  the 
family  dhd  the  ^eff  high  prices  of  slaves  at  that  period* 

To  thfe  atisweir  I'epHcation  was  taken,  and  the  parties  pro- 
cded^d  to  take  voluminous  proofs. 

As  exhibits,  the  plaintiff  put  in  his  deed  of  trust  to  Bur- 
ton, fltiied  July  20fh,  1825;  atid  also  a  letter  from  the  de* 
fendant  to  thfe  plaintiff,  bearing  date  November  lltb,  182?, 

T 
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June  1842  in  the  following  words: 

Abernalhy      c«  Rear  Sir, 

Hoke.  I  have  received  yours  by  your  son.    1  am  really 

sorry  that  after  so  large  a  stretch  as  I  have  made  in  your 
property,  you  can  get  no  person  that  will  do  any  thing  for 
you  in  Balance.  I  have  made  a  purchase  in  Spartanburg 
that  I  must  meet,  when  I  come  honne;  as  Mr.  B.,  from 
whom  I  bought^  is  moving  to  Georgia.  But,  still,  with  all 
these  difficulties,  if  you  can  get,  as  you  state,  Mr.  Robert 
Burton  and  two  more  to  join  in,  I  will  be  one  of  them,  to 
try  and  save  the  property,  rather  than  it  shall  fall  a  sacrifice 
in  the  hands  of  those  that  would,  in  no  case,  favor  you." 

It  is  not  requisite  (o  set  out  all  the  numerous  depositions 
taken  in  the  cause,  but  only  their  material  parts. 

Hugh  L,  Wilson  states,  that  he  was  the  crier  at  the  sale, 
and  just  as  he  was  going  to  sell  the  negroes,  either  the  plain- 
tiff or  defendant  called  him  to  them;  and  Hoke  said  to  Aber- 
nathy,  "cheer  up,  and  do  not  be  cast  down,  that  he  had  be- 
friended him,  and  was  disposed  to  do  it  still.  All  he  want- 
ed was  his  own — to  pay  him  his  money  and  the  interest, 
and  take  his  negroes  back  at  any  time."  He  says,  he  does 
not  recollect  that  Abernathy  made  any  reply;  and  that  he 
never  heard  any  other  conversation  between  the  parties  res- 
pecting the  negroes.  That  Hoke  bought  Sue  and  three  of. 
her  children — the  price  he  does  not  recollect,  but  thinks  up- 
wards of  $900;  which  he  did  not  consider  a  fair  price. 

W.  M.  Black  deposes  that  He  was  at  the  sale,  but  does 
not  know  the  number  or  description  of  negroes  purchased 
by  Hoke,  nor  the  prices;  that  in  passing  about,  either  be- 
fore or  after  the  sale,  he  came  near  Abernathy  and  Hoke,  and 
heard  the  latter  say  to  the  former,  "that  he  need  not  be  un- 
easy about  the  property  he  had  bought  or  was  about  io  buy; 
that  if  it  was  seven  or  eight  or  ten  years,  so  that  he  got  his 
money  and  interest,  it  was  all  he  wanted:"  which  is  all  the 
witness  knows. 

8.  J.  Little  states,  that  he  waa^  at  the  sale,  and  that  after 
the  negro  woman  and  her  children  had  been  cried  some  time, 
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0oke|  Abernathy  and  Wilson,  went  aside  ten  or  fifteen  steps  Joue  1843 
and  talked  together;  after  which  they  returned  into  the  com-  ]^beroaiby 
pany  and  the  negroes  were  knocked  down  to  Hoke.    The       ▼ 
witness  states  that  the  woman  and  her  five  children  were    ^^^^' 
sold  in  a  lump,  and  brought  perhaps,  three  hundred,  or  four 
or  five  hundred  dollars;  but  that  he  thought  they  were  worth 
over  $1,000.    He  says,  that  in  the  evening,  he  asked  Wil- 
son how  it  happened,  that  this  lot  of  negroes  sold  so  much 
cheaper  than  the  others,  and  he  replied,  that  Hoke  had  bought 
theia  to  save  them  for  Abefbathy,  who  was  to  have  them 
upon  paying  up  the  money  and  interest. 

Samuel  B.  Abernathy  says  that  he  is  the  son  of  the 
plaintifi*,  and  that  at  the  sale,  a  negro  by  the  name  of  Mingo, 
who  was  the  husband  of  the  womau,  was  purchased  for  one 
Dogharty,  and  that  the  winter  after,  or  the  winter  of  the 
next  year  after,  Hoke  applied  to  Dogharty  to  purchase  him. 
He  then  said,  he  was  to  have  bought  him  at  the  sale  with  the 
rest,  for  the  plaintiff,  who  was  to  redeem  them  at  any  time 
afterwards;  and  that  his  reason  lor  not  buying  Mingo  was, 
that  he  went  too  high.  Dogharty  observed,  that  the  plain- 
tiff would  never  be  able  to  redeem  them,  to  which  Hoke  re- 
plied, that  he  probably  would,  for  as  he  had  failed  once,  he 
might  take  better  care  hereafter.  Dogharty  was  then  in  debt 
to  Hoke,  and  soon  after  confessed  judgment;  and  subsequent- 
ly Hoke  did  buy  Mingo. 

Four  witnesses,  E,  Davidson,  A.  McCorkle,  W.  Little 
and  jR.  A.  Brevard,  state  that  Hoke  bid  for  most  of  the  ne- 
groes that  were  offered  for  sale;  and  that  it  was  understood 
by  them,  and,  they  think,  the  company,  that  there  was  some 
arrangement  between  Ilokc  and  Abernathy,  under  which  the 
latter  was  to  have  some  benefit  from  Hoke's  purchases,  and, 
probably,  the  right  of  redemption.  Abernathy  requested 
Davidson  not  to  bid,  as  he  wished  Hoke  to  become  the  pur- 
chaser. Whenever  Hoke  made  a  bid,  it  excited  a  remark  in 
the  company,  that  he  was  buying  for  Abernathy's  benefit, 
and  that  such  belief  induced  these  witnesses  not  to  bid  as 
high  as  they  otherwise  would,  though  they  cannot  state  the 
prices  at  which  the  negroes  sold  that  day,  nor  the  lots  in 
which  they  were  offered,  nor  the  purchasers — that  Hoke  did 
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Jane  1843  not,  as  far  as  they  perceived,  contribute  to  the  belief  tiiey  en- 

~      T'tertained  as  to  the  purpose  of  his  purchases;  nor,  as  far  as 

T        they  know,  hac)  he  any  knowledge,  that  such  an  impression 

Hoke,    at  all  prevailed.    And  they  state  that  the  price  of  negroes 

was  then  very  low,  especially  at  cash  3ales. 

On  the  other  hand  Mr.  Burton,  who  made  the  sale  as 
trustee,  says  that  he  iieard  of  no  $uch  understanding  between 
the  parties,  nor  of  an  imprpssion  to  that  effect  in  the  compa- 
ny— that  many  of  Abernathy's  creditors  were  present  and 
bid,  and  that  all  the  negroes,  as  well  those  purchased  by 
Hoke  as  the  others,  brought  full  prices,  as  negroes  about 
that  time  sold — that  such  vyas  his  opinion  at  the  time,  and  the 
opinion  generally  expressed  by  others  lalso.  He  states  that 
Sue  had  nine  children,  of  which  five  were  sold  separately, 
and  of  those  Hoke  bought  two,  and  that  the  other  four  were 
sold  with  their  mother  on  account  of  their  ages  at  $632. 
The  negroes  were  all  sol4  in  the  order  requested  by  Abema- 
^hy;  and  when  all  had  been  sold  except  the  last  lot,  and  it  wa$ 
found  that  a  balance  of  the  debts  was  to  be  raised  exceeding 
$1^00,  he  requested  that  the  young  children  should  beset  up 
with  the  mother.  When  sold,  they  brought  2301  more  than 
paid  the  debts,  and  that  surplus  was  paid  by  Hoke  to  Buri- 
ion,  and  by  him  to  Abernathy,  in  cash,  or  to  his  other  cred- 
itors on  his  orders;  and  that  subsequently,  he,  the  trustee, 
by  the  directions  of  Abernathy,  conveyed  one  of  the  tracts 
of  land,  which  remained  unsold,  to  one  Little;  and  the  oth- 
er, containing  100  acres,  on  which  Abernathy  lived,  he  con- 
veyed to  Hoke,  who  had  purchased  it  at  Sheriff's  sale. 

Ephraim  Brevard,  H.  Pullento eider ,  John  Boyd  and 
John  Killiau  depose  that  the  price  of  slaves  was  depressed 
at  the  time  of  this  sale;  but  that  they  were  present  at  the 
]sale,  and  that  these  negroes  sold  remarkably  high  for  their 
jages  and  appearance.  Mr.  Brevard  became  the  purchaser 
of  one  of  the  children  of  Sue,  and  he  also  bid  against  Hoke 
.foe  the  girl  Jane,  bought  by  the  latter,  and  was  the  last  bid- 
der fpf  her  except  Hpke.  Mr.  Fullenweider  also  purchased 
another  of  Sue's  children,  and  wished  to  buy  others,  but  de- 
clined doing  so  on  account  of  the  high  prices  to  which  they 
ijrere  run.    He  says  he  would  not  give  as  much  for  Sue  ana 


SUPREME  COURT  OP  NO^TH  CAROLINA.  166 

her  ohildrea  as  Hoke  4id,  and  that  c|  great  oiaqy  peisops  ^^fi  184^ 
were  ia  attendauce,  who  wished  to  buy  negroes,  but  were  7r~~"r' 
preyented  by  the  pjdc^  bid  by  Hoke  and  the  other  creditors       ▼ 
of  Aberna^hy.     Boyd  ^nd  KUIiaa  ^ent  to  the  sale  with  the    ^^l^^r 
intention  of  buyio^^  but  did  not,  as  the  negroes  sfoldfor  mqr^ 
than  they  thought  they  were  worth:  and  the  former  states  a 
purchase  made  by  himself  from  another  person  op  mu^h 
better  terms.    To  tl)e  character  of  Hugh  Ij.  Wilsop  twelve 
persQns  are  exapiined,  who  depose  thqt  he  is  unworthy  of 
credit,  and  has  been  so  deemed  for  many  years* 

The  defendant  put  in  e^nd  proved  the  following  letter  to 
him  from  the  plaintiff; 

'•  Dear  Sir, 

I  have  understood  several  people  have  it  io  con* 
tpmplatioa  to  try  to  purchase  some  of  the  n^ioes  you  hav^ 
here  with  me.  As  I  know  that  necessity  will  be  no  induce- 
ment for  you  to  eellf  I  hope  you  will  refrain  until  I  see  you. 
I  have  no  doubt  from  the  improvement  that  I  have  made  and 
expect  to  continue  to  m  ike,  that  application  will  be  made  for 
this  plantation.  I  also  want  you  to  refrain  from  selling  un- 
til I  seo  you,  which  perhaps  may  not  be  until  court  I  hqve 
started  a  threshing  machine  which.  I  find  will  be  very  use- 
ful in  making  manure.  At  this  time  there  is  the  straw  and 
chaff  of  more  than  300  bushels  of  wheat,  lying  scattei^  for 
manure  and  constantly  increasing.  I  shall  have  the  thnisb- 
ing  of  more  than  1,000  bushels  of  wheat  this  season. 

.  Yours  ice. 

R.  A. 

N.  B.  A  tract  of  land  adjoining  this  will  probably  be 
sold  by  the  sheriff  at  Court,  c^s  the  property  of  James  Nixon. 
The  Jaqd  is  well  timbered,  and  of  an  excellent  quaUty." 

The  foregoing  letter  is  without  date,  but^  from  the  refer- 
ence to  the  sale  of  Nixon's  Ian<|,  it  is  afJmitted  to  have  been 
written  in  the  summer  of  1828. 

Henry  Cansler,  then  the  sheriff  of  Lincoln  county,  proves 
that  in  July,  1827,  be  SQld,  under  executions,  |he  tract  of 
100  acrQ9>  QU  wtiic^  the  plaintiff  lived;  (o  ^okc^  f^f  $^Sl^ 
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Jone  1843 and  that  iu  July,  1828,  he  also  sold  the  Nixon  land,  adjoin- 

jj[^^^^'"  ing  the  other,  and  that  Hoke  purchased  it  for  g302  50  cts. 

▼       This  witness  also  proves  the  two  contracts  between  the 

Hoke,    plaintiff  and  defendant,  urMch  follow,  and  that  they  were 

drawn  by  the  plaintiff  himself.    The  one  is: 

'*  An  agreement  between  John  Hoke  and  Robert  Aberna- 
thy:  Whereas  the  said  Hoke  did,  some  time  since,  purchase 
a  family  of  negroes  at  public  ;sale,  formerly  the  property  of 
said  Abernathy,  which  negroes  have  continued  with  said 
Abemathy:  Now  he  agrees  not  to  make  any  charge  for 
keeping  them  heretofore  or  hereafter,  but  has  the  liberty  of 
giving  them  up  to  the  said  Hoke  at  any  time  he  pleases. 
And  the  said  Hoke  agrees  to  make  no  charge  on  the  said 
Abemathy  for  the  time  past,  nor  for  the  time  he  may  let 
them  stay  with  the  said  Abemathy;  and  the  said  Hoke  is  to 
take  them  at  any  time  he  pleases.  In  witness  &c.  Febmary 
18th,  1829.  (Signed) 

ROBERT  ABERNATHY. 

JOHN  HOKE." 

The  other  is: 

"  Articles  of  agreement  made  between  Robert  Aber- 
nathy and  John  Hoke,  both  of  Lincoln  county.  The  said 
Hoke  agrees  to  let  the  said  Abernathy  have  the  use  of  the 
plantation  and  machines,| whereon  the  said  Abernathy  lives, 
for  the  term  of  three  years;  for  which  uses  the  said  Aberna- 
thy doth  bind  himself  &c.  to  pay  to  the  said  Hoke  the  sum 
of  $48  annually.  It  is  to  be  understood  that  the  said  Aber- 
nathy is  to  receive  do  compensation  for  any  improvements 
or  repairs  that  may  be  done  on  the  plantation  or  buildings; 
and  in  case  the  said  Abernathy  should  die,  the  same  use  and 
privileges  are  to  extend  to  his  family  by  complying  with  the 
above  terms.    In  witness  d&c.  this  18th  of  February,  1829. 

(Signed)  ROBERT  ABERNATHY. 

JOHN  HOKE.  "^ 

The  last  deposition,  which  it  is  material  to  state,  is  that  of 
David  Hoke^  who  is  a  son  of  the  defendant,  and  has  been 
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ezatnined  on  the  part  of  the  plaintiff  to  prove  the  admissions  Jane  1843 
of  his  father,  that  the  purchase  was  made  to  favor  Aberna-"r[     ~ 
thy,  or  that  he  was  to  have  the  liberty  of  redeeming  them.       v 
The  witness  denies  that  he  ever  heard  any  thing  of  the  kind    ^o^' 
from  his  father;  and  says  that  his  father  sent  him  for  the  ne- 
groes in  the  latter  part  of  the  year  1831,  and  that  the  plain- 
tiff gave  them  up,  without  setting  up  any  claim  to  Ihem  or 
right  to  redeem,  and  expressed  the  wish  that  t-he  defendant 
would  purchase  Sue's  other  children  from  those  who  bought 
them,  so  as  to  get  the  whole  family  together. 

If  the  court  were  at  liberty  to  decree  for  the  plaintiff  up- 
on a  copjecture,  that  there  was  some  friendly  intention  on  the 
part  of  the  defendant  to  favor  the  plaintiff  by  letting  him 
have  the  use,  upon  advantageous  terms,  of  such  negroes  as 
he  might  buy,  or  even  that  he  had  the  purpose  of  lettiug  him 
have  the  negroes  back,  if  he  should  be  able,  in  a  reasonable 
time  to  pay  the  price  he  gave  and  interest,  then  the  case 
made  by  the  plaintiff  might  be  deemed  et  plausible  one  for 
the  relief  he  seeks.  But  we  cannot  take  away  from  the  de- 
fendant the  benefit  of  his  purchase,  but  upon  plain  evidence 
of  undue  advantage  taken  of  the  plaintiff  or  imposition  on 
him,  or  upon  proof  of  a  distinct  agreement  for  redemption. 
And,  upon  the  consideration  of  the  evidence  in  the  cause, 
we  are  not  able  to  discover  any  such  ground,  on  which  the 
relief  can  be  founded. 

The  plaintiff  alleges  that  there  was  a  contract  for  redemp- 
tion, explicitly  made  between  him  and  the  defendant  before 
the  day  of  sale;  and  that  he  once  had  a  letter  from  the  de- 
fendant, which  distinctly  stated  or  recognized^  the  contractj 
but  that  the  defendant  got  it  into  his  possession  and  destroy- 
ed it.  But  the  answer  unequivocally  denies  the  whole  state- 
ment, both  in  its  substance  and  detaifs.  The  defendant  ad- 
mits that  something  had  passed  between  them,  before  the 
sale,  upon  the  sul)JGct  of  his  purchasing;  but  he  denies  that 
it  had  any  reference  to  a  purchase  for  the  plaintiff  or  to  a  re- 
demption of  the  negroes,  unless  in  the  single  case' that  he 
might  pay  all  the  debts  secured  by  the  deed  and  take  an  as- 
signment of  it,  with  the  view  of  securing  the  sum  then  ad- 
vanced and  his  previous  demands.    But  that  failed,  because 
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Jane  t842  the  trustce  declined  delling  in  that  way,  and,  moreovef,  be- 

77    ^"77  cditge,  as  appears  by  ad  exhibit  and  Candler's  testimony,  the 

^'v^  ^'laiidd  incladed  in  the  deed  of  trust  were  then  levied  on  by 

tioke.    the  sheHff  for  other  creditors,  arid  were  subsequently  sold  for 

their  benefit.    The  answer  then  states  positively,  that  there 

iras  ho  other  agreement  or  understanding  for  the  defendant's 

gfetting  a  security;  but  that  he  purchased  solely  ob  his  own 

account. 

That  statement  of  the  answer  the  plaintiff  controverts, 
upon  the  grounds  that  such  agreement  was  tfiade  in  parol 
on  the  day  of  sale,  in  the  presence  df  Hugh  L.  Wilson ;  and 
that  it  is  likewise  established  by  the  subsequent  declarations 
ot  the  defendant;  and  also  that  its  existence  and  nature  ar^ 
to  be  inferred  from  the  facts,  that  the  defendant  purchased 
for  inadequate  pric^,  and  that  the  plaintiff  retained  the  pos- 
session of  the  slaves,  after  the  sale,  for  several  years,  without 
accounting  for  the  hire. 

The  only  direct  evidence  of  the  agri^ement,  alleged  in  tha 
l)ill,  is  that  of  Hugh  L.  Wilson.  He  does  establish  it,  if  be 
is  to  be  believed.  But  several  circumstances  concur  To  prd* 
xluce  doubts  of  the  correctness  of  his  recollection  or  of  hi^ 
Teracity.  It  is  singular  that  he  alone,  and  with  a  doubtful 
chardcter,  should  have  been  selected,  out  of  a  large  crowd , 
jBiS  the  witness,  to  whom  thede  persons  should  bonfide  their 
agreement,  especially  as  there  was  no  injunction  on  him  not 
to  divulge  it,  and  he  did,  as  it  is  said,  make  it  known  to  at 
least  one  person  that  evening.  But,  besidet^,  his  memory 
seems  to  be  too  unsafe  to  entitle  him  to  full  credence.  He 
^tPtes  that  Hoke  purchased  Sue  and  three  of  her  children, 
and  that  he  gave  for  them  about  $900,  which  he  deems  not 
to  be  a  fair  price.  He  takes  no  tiotice  of  the  other  thi*ee 
children,  which,  all  agree,  and  the  bill  states,  were  purchas- 
ed by  Hoke;  and,  so  far  from  $900,  or  rather  $954 — ^the 
price  actually  given — ^iiot  having  been  a  fair  one  for  Sue  and 
the  three  yoiigest  children,  it  is  at  least  doubtful,  whether 
that  sum  was  not  the  full  value  of  the  mother  and  the  six 
children.  But  it  is  ah  unpleatont  duty  to  discuss  hi  detail 
questions  of  veracity,  and,  therefore,  the  subject  may  bedis- 
inissed  with  the  remark,  that  this  witness  is  so  entirely  dis- 
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credited  by  (he  many  persons,  who  have  been  examined  to  J^ono  I84i 
his  character,  that  the  court  is  constrained  to  lay  his  testiino- "      T" 
ny  ont  of  the  case  altogether.    It  is  too  unsafe  to  decree  on       t 
the  testimony  of  a  person,  who  is  proved  to  be  so  wholly  un-    Hokt. 
worthy  of  belief. 

That  conclusion  dispenses  also  with  the  testimony  of  S« 
J.  Little;  which  was  only  material  as  tending  to  sustain  the 
credit  of  the  preceding  witness.  But,  in  passing,  we  can* 
not  fail  to  notice  how  very  uncertain  the  recollection  of  most 
persons  is  as  to  remote  tranactions,  in  which  they  felt  no  in- 
terest. This  witness  states  that  he  saw  the  parties  privately 
conversing  with  Wilson,  after  the  sale  of  the  woman  and 
children  had  gone  on  for  some  time;  whereas  Wilson  him- 
self says,  that  it  was  before  the  sale  began  that  he  heard  the 
conversation.  Moreover,  Little  says,  that  the  woman  and 
hcr^rc  children  were  sold  together,  and  brought  between  ' 
$300  and  $500,  though  he  thinks  they  were  worth  $1,000; 
whereas  it  is  clear,  that  the  woman  and  four  children  were 
sold  in  a  lot  for  $632,  and  that  the  other  t\uo  were  sold  sepa* 
rately  for  $322,  making  in  the  whole  £954.  Nothing  can 
exhibit  in  stronger  contrast  the  superior  effect  and  credir, 
which  the  mind  is  obliged  to  yield  to  written  documents, 
above  that  due  to  the  vague  statements  of  persons,  in  no 
wise  concerned  to  understand  correctly  or  to  remember  per* 
fectly,  a  remote  transaction,  and,  especially,  if  it  be  one,  of 
which  a  doubt  might  have  been  entertained  at  the  time,  as 
Co  its  true  character. 

The  foregoing  observation  is  peculiarly  applicable  to  the 
testimony  of  the  witness  Black;  who  deposes  that  he  heard 
Hoke  say  to  the  plaintiff  on  the  .day  of  sale  <<  that  he  need 
not  be  uneasy  about  the  property,  for  that,  if  he  got  his  mo- 
ney and  interest  in  et£:ht  or  ten  years,  it  was  all  he  wanted." 
If  there  was  a  credible  witness,  who  testified  to  a  contract, 
communicated  in  all  its  particulars  to  him,  the  testimony  of 
Black  might  materially  support  the  other  witness,  and  induce 
the  court  to  decree,  notwithstanding  the  remoteness  of  the 
transaction  or  other  circumstances  against  it  But,  as  evi- 
dence in  itself  of  the  contract  between  these  parties,  it  is  en- 
ttiely  inadequate.    This  person  was  not  called  to  take  no- 
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June  1843  tice  of  the  terms  of  a  coDtract  the  parties  were  then  maiing. 

. .  ^    J.    Nothing  was  communicated  to  him  intentionally.    He  casu- 
V        ally  heard  a  single  sentence  of,  probably,  a  full  conversation, 
Hoke,    to  no  other  part  of  which  is  he  able  to  depose.    And,  even 
as  to  what  he  did  hear,  he  cannot  say,  whether  it  occurred 
before  or  after  the  sale,  or  respected  negroes  which  the  de- 
fendant bad  bought  or  was  about  to  buy.    It  would  be  deal- 
ing most  unfairly  with  the  meaning  of  a  person,  U  a  sea* 
tence  or  part  of  a  sentence,  torn  from  the  context,  and  thus 
casually  caught,  were  to  be  the  o;ronnd  of  a  judicial  decision. 
The  plaintiff's  case  is  thus  left  to  rest  on  the  testimony  of 
his  son,  Samuel  B.  AbernatLy,  who  deposes  to  an  admission 
of  the  defendant,  that  he  purchased  this  iamily  of  negroes 
for  his  father,  who  was  entitled  to  redeem  ihem  at  any  time. 
This  admission  was  not  made  to  the  plaintiff,  or  with  a  view 
that  it  should  be  communicated  to  him,  or  to  furnish  evidence 
of  the  agreement  for  the  purpose  of  subsequently  establish- 
ing it.     But  it  was  an  incidental  observation,  dropped  in  the 
course  of  a  negotiation  with  a  third  person  for  the  purchase 
of  the  husband  of  this  woman.     It  might  have  been  made 
with  a  view  to  influence  that  purchase,  or  from  some  mo- 
tive that  gannot  now  be  made  to  appear.    It  would  seem  ex- 
traordinary, if  there  had  really  been  a  definite  agreement  lor 
redemption  by  the  plaintiff  from  the  beginning,  that  the  par- 
ties, and  especially  the  plaintiff,  should  not  have  put  it  into 
some  permanent  form,  or,  at  least,  have  called  several  per- 
sons, intelligent,  disinterested,  unconnected,  and  of  good 
character,  to  attest  it;  so  that,  upon  the  death  of  one  of  the 
parties  or  his  denial,  the  existence  and  terms  of  the  agree- 
ment could  be  established  beyond  doubt.     But,  instead  of 
that,  we  find  this  attempt  to  prove  it  by  the  accidental  ac- 
knowledgment of  it  in  the  presence  of  the  plaintiff's  son 
near  a  year  or  two  years  subsequently.    It  is,  however,  com- 
petent evidence,  and  might,  therefore,  be  the  ground  of  re- 
lief, if  it  stood  uncontradicted,  or  was  consistent  with  other 
unquestionable  facts  which  appear  in  the  cause.    But  as 
little  as  we  are  disposed  to  refuse  to  this  statement  the  faith, 
that  such  words  were  spoken  by  the  defendant,  the  court 
cannot  infer  from  them  the  conclusi<u),  that,  at  or  before  the 
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sale,  kn  agreemeDt,  a  oonclnsirc  contract,  was  formed  by  June  1842 
those  parties  for  the  purchase  and  redempiioo  of  the  slaves  ~  . 
as  chai^ged  In  the  bill.  In  the  next  place,  if  there  had  been  v* 
such  an  agreement,  probably,  most  probably  there  would  ^<*®- 
have  been  some  other  evidence  of  it,  like  that  before  sug- 
gested. Again,  if  there  were  some  understanding  or  vague 
expectation  of  the  sort,  as  perhaps  may  be  collected  from  the 
testimony  of  this  witness,  the  letter  of  the  defendant  to  the 
plaintiff  of  the  llth  of  November,  1827,  and  the  continued 
possession  of  the  plaintiff;  such,  notwithstanding,  must  have 
been  terminated,  and  the  plaintiff's  expectation  absolutely 
abandoned  in  the  year  1888.  The*  price  given  by  the  de« 
fendant  will  not  help  the  plaintiff.  Its  inadequacy  is  not  es- 
tablished. Pour  persons  think  the  negroes  might  have 
brought  more,  if  there  had  not  been  an  impression,  that 
Hoke  intended  to  favor  the  plaintiff.  But  evert  these  per- 
sons cannot  state  the  vahies  or  actual  prices,  and  were  in 
truth  not  concerned  to  notice  or  remember  them.  On  the 
other  hand,  the  seller  of  the  slaves  and  the  creditors  of  the 
plaintifl^  who  were  concerned  thai  the  property  brought  its 
value,  and  who  bid  against  the  defendant  and  also  purchased 
some  of  the  negroes,  say,  that  all  the  negroes  sold  well,  and 
that  the  defendartt,  particularly,  gave  more  than  they  were 
willing  to  give  for  those  purchased  by  him.  Inadequacy  of 
price,  if  existing,  would  furnish  an  argument  for  the  plain- 
tiff. On  the  contrary,  a  fair  and  full  price  given,  and  no  se- 
curity taken,  for  the  sum  thus  advanced,  strongly  implies  an 
absolute  and  not  a  redeemable  purchase.  The  price,  there- 
fore, furnishes  another  objection  to  declaring,  upon  the  testi- 
tttoby  of  S.  B.  Abernathy,  that  the  plaintiff  had  such  right 
of  redefcnption  at  the  filing  of  his  bill. 

That  he  had  not,  we  feel  obliged  to  declare  upon  the  evi-' 
dence  of  the  defendant,  independent  of  his  answer;  that  be- 
ing evidence  of  a  character  which  makes  an  impression  on 
the  mind,  on  which  it  reposes  with  confidence.  It  consists 
of  vritten  documents  under  the  hand  of  the  plaintiff  him- 
self. The  first  is  his  letter  written  in  the  summer  of  1828. 
It  is  clear,  that  the  plaintiff  was  then  reduced  to  destitution* 
of  property.    His  lands  had  been  all  sold  soon  aflet  his  ne- 
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lone  i84dgroes.    The  letter  of  the  defendant  of  Noyember,  1827, 
"  which  the  plaintiff  read,  shews  that  the  residue  of  his  pro- 

'^^  ^  party,  consisting  of  his  stock  and  household  stuff,  was  then 
Hoke,  probably  sold,  and  the  bill,  indeed,  states  the  fact.  How,  af- 
ter that,  could  he  expect  or  hope  to  redeem  the  negroes,  ex- 
cept out  of  tfie  negroes  themselves?  That  he  had  no  such 
expectation  is  absolutely  certain,  if  we  are  to  judge  from  his 
own  words  in.  his  own  letter  in  the  summer  of  1828.  He 
pretends  not  therein  to  any  interest  in  the  slaves,  more  than 
in  the  land,  which  the  plaintiff  had  then  purchased;  but 
treats  them  all  as  the  defendant's  own   property:  asking, 

merely  as  a  favor,  that  he  would  not  sell  them  till  he  could 
see  him  at  court.  He  states,  that  he  is  making  such  agricul- 
tural improvements  on  the  farm,  as  might  induce  the  de* 
fendant  to  consider  it  his  interest  to  retain  it,  and  allow  him 
to  occupy  it,  and  he  advises  him  to  purchase  an  adjoining 
tract,  which  was  shortly  to  be  sold,  and  which  the  defend- 
ant did  buy.  What  can  be  inferred  from  this  letter,  but  that 
the  plaintiff  was  asking,  as  a  favor,  that  the  defendant  would 
make  no  such  disposition  of  the  property,  real  or  personlil, 
OS  would  deprive  him  of  the  use  of  it.  But  it  was  the  use 
of  it,  OS  the  property  of  the  defendant,  and  as  a  kindness  to 
plaintiff,  and  not  as  the  property,  legal  or  equitable,  of  the 
plaintiff  himself,  and  upon  a  claim  of  right.  Accordingly 
we  find  that  the  defendant  bought  the  Nixon  land,  and  that, 
in  the  beginning  of  the  next  year,  1829,  he  let  the  lands  to 
the  plaintiff  for  three  years,  and  also  came  to  an  agreement 
for  the  slaves  remaining  with  the  plaintiff  during  the  will 
of  both.  Those  agreements  are  also  in  writing,  so  that  their 
terms  and  objects  cannot  be  mistaken.  They  were  drawa 
up  by  the  plaintiff  himself;  and  they  cannot  be  read,  with- 
out perceiving  instantly,  that  they  are  absolutely  inconsistent 
with  the  notion  of  any  interest  in  the  land  or  negroes  then 
being  in  the  plaintiff  or  claimed  by  him.  He  stipulates  to 
pay  rent  for  the  land  $48;  less  indeed  than  the  interest  on 
the  sum  of  $901  50  cts.,  which  the  defendant  gave  for  the 
whole  tract.  If  the  land  and  negroes  had  been  held  as  a 
mere  security,  would  they  not  have  been  included  in  one 
agreement,  and  the  rent  reserved  equal  to  the  interest  on  the 
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price  of  the  whole?  Or  if  the  negroes  bad  been  thus  held,  June  1843 
would  there  not  have  been  some  arrangement  for  paying  the  71  ~ 
interest  on  the  snm  given  for  them?  Bnt  nothing  of  that  ****?*  ^ 
kind  appears.  On  the  contrary,  the  plaintiff  treats  them  as  Hoke, 
exclusively  the  property  of  the  defendant.  They  were,  in 
point  of  annual  value,  worth,  as  servants  in  the  plaintiff's 
family,  about  the  expense  of  keeping  such  a  family,  then  in- 
creasing. The  plaintiff  agrees  to  keep  them  without  charge, 
and  without  paying  hire;  and  each  party  is  to  put  an  end  to 
this  agreement  when  he  pleases,  the  plaintiff  by  sending  the 
negroes  to  Hoke,  and  the  latter  by  taking  them  away.  The 
profit  of  Hoke  upon  the  slaves  was  not  the  interest  on  the 
money  he  paid  for  them,  but  the  increase  of  the  slaves,  which 
belonged  to  him  as  owner.  This  agreement,  therefore,  re- 
moves the  last  remaining  circumstance,  on  which  the  bill  is 
fouuded;  namely,  the  continued  possession  of  the  plaintiff. 
That  possession  is  explained;  and  it  is  seen,  ihat  it  was  not 
continued,  because  the  plaintiff  claimed  the  negreos  or  any 
interest  in  them,  but  that  it  was  under  the  defendant  and  at 
his  will.  The  absolute  property  of  the  defendant  could  not 
have  been  more  distinctly  acknowledged  by  any  act  or  lan- 
guage from  the  plaintiff.  Then  to  those  documents  we  add 
the  negative,  but  not  less  convincing,  evidence,  that ^t  no 
time,  during  a  period  of  upwards  of  ten  years,  did  the  plain- 
tiff set  up  to  the  defendant,  though  residing  in  the  same 
county,  any  claim  of  this  kind,  nor  indeed  did  he  assert  such 
a  claim  to  any  person.  Such  a  perfect  silence  for  such  a 
length  of  time,  respecting  a  right  of  this  sort,  of  such  im- 
mense importance  to  the  plaintiff,  is  contrary  to  all  experi- 
ence of  the  ordinary  conduct  of  men;  and,  with  the  other 
circumstances  and  documents  just  mentioned,  it  overbears 
the  feeble  inference  from  the  singular  evidence  of  the  de- 
fendant's declarations.  We  are  obliged,  therefore,  to  declare, 
that  the  plaintiff's  case  is  not  made  out  by  the  proofs,  and 
that  his  bill  must  be  dismissed  with  costs. 

Per  Curiam,  Bill  dismissed  with  costs. 
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JOSEPH  SCOTT  vs.  JOHN  SCOTT. 

Jane  1842  ^^  plaiDiiff  and  defeodant,  being  teoants  in  common  of  a  iract  of  land, 

— -     ran  a  dividing  line,  by  consent,  terminating  at  a  ceitain  point.within 

the  tracU    The  conn  now  decrees  that  commissioners  be  appointed 

to  roB  a  line  from  such  pcint  to  the  onter  line  of  the  tracti  so  as  to 

make  a  full  and  complete  parti tioo» 

This  cause  was  transmitted  by  consent  to  the  Supreme 
Court  from  the  Court  of  Equity  of  Burke  county. 

The  bill  was  filed  by  the  plaintiff  at  the  Spring  Terra, 
1839,  of  Burke  Court  of  Equity,  alleging  that  the  plaintiff 
and  (he  defendant  were  tenants  in  common  of  a  certain  triict 
of  land,  and  prayed  for  a  partition  to  be  made  in  the  matiner 
prescribed  by  the  Act  of  Assembly,  in  such  cases  made  and 
provided.  The  defendant,  in  his  answer,  objected  to  a  de- 
cree, alleging  that  a  division  had  already  been  made,  by  the 
mutual  consent  ot  the  parties.  To  this  there  was  a  replica- 
tion. Proofs  were  taken  and  the  cause  set  for  hearing.  The 
tacts  are  stated  in  the  opinion  delivered  in  this  court. 

Alexander  for  the  plaintiff. 

jD»  F.  Caldwell  for  the  defendant. 

DaN[£i»,  J*  The  plaintiff  and  defendant  were  tenants 
in  common  of  a  tract  of  land.  They  had  jointly  occupied 
it,  until  they  respectively  married.  And  then  the  defendant 
built  a  house  on  the  East  side  or  portion  of  the  tract^  and 
the  plaintiff  built  a  house  on  the  West  side  of  the  said  tract, 
where  each  of  the  parties  settled  with  their  familos.  Th^y 
afterwards  required  a  surveyor,  by  the  name  of  Dobson,  to 
run  a  dividing  line  between  them.    Dobson  did  run  a  straight 
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dividing  line  across  from  North  to  South.  But  both  parties  J«no  1849 
then  disagreed  to  that  line.  The  plaintiff  and  the  defendant ""  « 
then  agreed  to  erect  and  keep  in  repair  the  fences,  which  y 
uow  divide  and  separate  their  respective  fields  and  farms.  Scott. 
Their  fences  or  agreed  lines  extend  across  the  creek  and  bot- 
toms or  low  lands  of  the  said  creek  up  to  the  hill  lands  on 
either  side  of  the  creek,  as  designated  by  t-he  red  lines  on  the 
surveyor's,  Mr.  Suddith's,  plat.  These  red  lines  intersect  the 
Dobson  line,  on  the  north  side  of  the  creek  at  letter  M.;  and 
on  the  south  side  of  the  creek  at  the  figure  6.  From  these 
two  points  to  the  outside  lines  of  the  tract,  at  E  and  F.  The 
defendant  insists  that  the  Dobson  line  was  agreed  between 
them  to  be  the  dividing  line;  and  that  they  each  had  held 
and  claimed  up  to  it  and  no  further  for  the  last  thirty  j^ears* 
That  all  the  privileges  taken  by  either  of  the  parties  beyond 
that  line,  were,  by  licence,  obtained  from  the  respective  own* 
ers  on  each  side  of  the  said  line.  The  plaintiflT  put  in  a  re- 
plication to  the  answer.  The  depositions  of  many  witnesses 
have  been  taken;  and  after  examining^thero,  we  are  compell- 
ed to  say,  that  they  do  not  prove  that  there  wrs  ever  an 
agreed  line  between  the  parties  (Dobson's  or  any  other)  from 
the  termination  of  the  red  lines,  to  the  outside  lines  of  the 
original  tract  at  E  and  F,  or  to  any  other  points  in  the  opt- 
side  lines.  Partition  by  them  of  the  original  tract  of  land 
held  in  common,  has  never  been  made  as  appears  to  us. 
The  evidence,  that  the  plaintiff  asked  leave  of  the  defendant 
to  set  a  machine-house  on  the  land  at  M.,  and  lying  a  little 
north  of  the  termination  of  the  red  line  in  that  direction,  is 
too  weak  a  circumstance  for  us  to  establish  the  Dobson  line 
as  an  agreed  line  from  the  terminations  of  the  red  lines  to 
the  outer  boundary  lines  of  the  whole  tract  of  land.  Indeed, 
the  defendant  in  his  answer,  does  not  aver  that  the  parties 
ever  agreed  upon  a  division,  which  should  extend  entirely 
across  the  tract.  We  are  of  the  opinion,  therefore,  that  the 
plaintiff  is  entitled  to  a  decree  for  partition  so  far  as  the  same 
basnot  yet  been  completed,  as  prayed  for  in  bis  bill. 

Per  Curiam,  Decree  accordingly. 
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MARY  MeCAIN  an  othets  ei.  SAMUEL  HILL  and  others. 

June  I84dlB  this  case  the  6oon  decrees,  upon  parol  proofs,  that  the  defendant  Hill 
-^—  and  the  heirs  of  Han  is  shoold  convey  to  the  plaintiflTs  a  tract  of  land 
claimed  by  the  defendant  Hill  under  the  said  heirs,  but  which  the 
plaintiffs  alleged  had  been  conveyed  by  the  said  Harris  to  those  on* 
der  Whom  the  plaintiffs  clainted,  and  that  the  deed  of  conveyance, 
never  having  been  registered,  had  either  been  lost  or  sarreptitionsly 
destroyed  by  the  said  Hill,  who  had,  at  least,  fall  knowledge  of  its 
existence. 

This  cause  was  transmitted  to  the  Supreme  Court  from 
Rockingham  Ck>nrt  of  Ek^aity,  by  consent  of  parties,  at  the 
Fall  Term,  1838.  The  pleadings  and  facts  proved  are  stat- 
ed in  the  opinion  delivered  in  this  court. 

JUorehead  for  the  plaintiffs. 
Chraham  for  the  defendants. 

Gaston,  J.  This  bill  was  filed  in  Rockingham  Court  of 
Equity,  at  the  Fall  Term,  1834,  and  charges  that  one  John 
Byson  sold  and  conveyed  a  tract  of  land  in  said  county,  lying 
on  both  sides  of  Haw  River,  immediately  above  the  High 
Rock  Mills,  to  one  Christopher  Harris,  and  that  shortly 
thereafter,  about  the  year  1808,  the  said  Christopher  sold  and 
conveyed  all  that  part  of  the  said  tract  which  lies  on  the 
south  side  of  said  river  to  Peter  Byson,  then  the  proprietor 
of  said  Mills,  who  thereafter  used  and  held  the  same  as  a 
part  of  his  said  Mill  tract;  that  thereafter,  about  the  11th  of 
November,  1811,  Peter  Byson  sold  and  conveyed  the  said 
Mills  and  all  his  land  adjoining,  including  the  piece  so  pur- 
chased of  Harris,  to  Nathaniel  Scales;  that  Scales  conveyed 
one  undivided  moiety  thereof  to  Joseph  McCain,  the  hus- 
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band  of  the  plaintiff  Mary;  that  the  said  Nathaniel  and  Jo- Jan«  ^^49 
seph  held  the  same  in  common  nnlil  the  year  1824,  when    rjp(;~j^ 
the  said  Nathaniel  died,  having  devised  the  undivided  moie*        v 
ty  so  retained  by  him  unto  the  plaintiff  Mary;  and  (hat  the     ^^^^' 
said  Joseph  died  in  1330.  whereupon  his  moiety  descended 
to  the  other  plaintiffs,  his  heirs  at  law.    The  bill  further 
charges  that  the  deed  aforesaid  from  Harris  to  Peler  Bysbri 
was  never  registered;  that  the  plaintiffs  have  made  every  en- 
quiry and  exertion  to'procure  it,  but  have  been  unable  to  ob- 
tain it;  that  they  believe  it  was  left  by  Peter  Byson,  when 
be  was  about  to  leave  this  State,  in  a  trunk  with  other  vain* 
able  papers  in  the  possession  of  the  defendant,  Samuel  Hill, 
who  has  suppressed  or  destroyed  it,  and  who,  with  a  knowl- 
ed^  that  said  deed  exists  or  once  existed,  sets  up  title  to  the 
said  land,  claiming  the  same  under  some  cdriveyance  or  pre* 
tended  conveyance,  either  from  the  heirs  of  said  Harris  or  from 
some  one  claiming  under  the  said  heirs.    The  bill  states  that 
Peter  Byson  has   long  since  died  in  a  distant  State;  that 
Christopher  Harris  i$  also  dead,  and  that  the  other  defend- 
ants are  the  heirs  at  law  of  the  said  Christopher;  that  the 
plaintiffs  are  now  able  to  prove  the  said  deed  from  Harris  to 
Peter  Byson,  but  fear  (hat  hereafter  thejr  may  not  \te  able  to 
do  so;  that  the  land  thereby  conveyed  is  wood  land,  of  which 
there  is  no  other  occupation  than  by  using  the  timber,  which 
they  .nnd  those  under  whom  they  claim  have  been  accustom- 
ed to  cut  for  the  use  of  the  mills  ever  since  the  conveyance 
by  said  Harris,  and  that  the  defendant  Hill,  under  his  claim 
as  aforesaid,  is  also  cutting  said  timber,  and,  because  of  this 
defect  in  their  title,  they  cannot  maintain  an  action  at  law 
for  such  trespasses.    They  pray  that  all  the  defendants  may 
be  compelled  to  answer  the  premises  and  to  produce  the  said 
deed,  if  in  existence  and   in  their  power,  in  order  that  the 
same  may  be  dulv  registered;  and,  if  the  said  deed  cannot 
be  produced,  that  ihey  may  be  compeMed  to  perfect  the  title 
of  the  plainliflfs,  and  for  general  relief.     The  defendant  Hill 
answered  the  bill.    He  therein  denies  all  knowledge  of  the 
alleged  deed  from  Harris  to  Peter  Byson,  declares  that  he 
has  never  seen  itj  nor  does  he  believe  that  such  a  deed  ever 

was  executed,    tie  admits  that  the  said  Byson,  when  about' 

V 
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Jnne  1843  to  quit  this  State,  did  leave  in  his  possession  a  trunk  con- 
1^  ^  .     taining  papers,  but  he  declarej  that  he  never  opened  it  until 
T        about  the  year  1822,  when  he  did  so  at  (he  request  of  Joseph 
lli*l»      McCain,  to  look  for  the  said  supposed  deed;  (hat  the  said 
McCain  then  searched  among  the  papers  for  the  deed  but 
found  none  such;  that  he  understands  the  said  McCain  made 
,  many  and  extensive  enquiries  after  the  same,  but  being  una- 
ble to  find  it  abandoned  the  pursuit,  under  the  impression 
that  none  such  had  been  made.     The  defendant  sets  forth 
many  circumstances  inducing  him,  as  he  alleges,  to  believe 
that  McCain  had  abandoned  his  title  under  said  supposed 
deed,  and  states  that  thereupon,  in  1830,  he  contracted  to 
buy  this  piece  of  land  from  one  Josiah  G.  Saunders,  who  al- 
leged that  he  had  bought  from  the  heirs  of  Harris,  paid  him 
down  $50,  part  of  the  purchase  money,  and  agreed  to  pay 
the  remaining  part  thereof,  $350,  when  Saunders  should  ex- 
ecCite  or  send  to  him  a  duly  authenticated  conveyance,  and 
also  bring  or  send  a  duly  authenticated  conveyance  from  the 
heirs  of  Harris;  and  fuither  states  that  in  Nov.  1832,  Saun- 
ders sent  him  a  deed  of  conveyance  purporting  to  have  been 
executed  by  him,  which  defendant  exhibits  with  his  answer, 
and  also  a  deed  purporting  to  have  been  executed  by  the 
other  defendants,  the  heirs  of  Harris,  which  he  states  has  not 
yet  been  duly  proved   to  be  admitted  to  registration,  but 
which  he  will  cause  to  be  proved,  and  when  so  proved,  he 
will  exhibit  to  the  court,  and  that  he  then  paid  Saunders  the 
residue  of  the  purchase  money.     The  defendant  avers  there- 
fore that  be  is  a  purchaser  for  value  of  the  land  in  dispute, 
without  notice  of  the  pretended  equity  of  the  plaintiffs.    He 
admits  all  the  other  allegations  of  the  bill,  except  that,  as  to 
the  allegation  that  Peter  Byson  conveyed  the  land  in  ques- 
tion, he  answers  that  he  does  not  know  that  fact,  and  there- 
fore does  not  admit  it. 

No  answer  was  put  in  by  the  other  defendants,  and  it  be- 
ing shewn  they  were  not  inhabitants  of  the  State,  publica- 
tion was  made  and  the  bill  set  dovtn  to  be  heard  against 
them  e:r  parte. 

Before  the  hearing  of  this  cause,  one  of  (he  plaintiffs,  Ma- 
ry S.  McCain,  intermarried  with  James  Watt,  and  another, 
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Sally,  intermarried  With  William  Geren,  and  the  defendant,  Jn«el8« 
Samuel  Hill,  died,  having  devised  the  tract  of  land  in  dis-  "^^.q^j^ 
pute  to  his  two  sons,  Charles  P.  Hill  and  Green  Hill,  where-       ▼ 
upon  a  bill  of  revivor  was  filed,  in  which  the  said  James  and     ^^'^** 
William  were  joined  as  parlies  plaintiffs,  and  the  said  Charles 
and  Green  madn  parties  defendants,  and  the  cause  has  been 
revived  accordingly. 

On  the  question,  whether  the  alleged  conveyance  was 
made  by  Harris,  we  think  the  proofs  are  satisfactory.  It  is 
proved  by  William  Taylor^  that  he,  being  desirous  of  pur- 
chasing a  small  piece  of  this  land,  applied  to  Harris  to  buy 
it,  but  was  informed  by  Harris  that  he  had  sold  tho  land  to 
Byson;  that  thereupon  he  applied  to  Byson,  bought  the  piece 
of  land  from  him,  took  a  conveyance,  and  immediately  after 
entered  into  the  actiial  possession  and  cultivation  of  if. 
This  happened  about  the  year  1807.  Matthew  Newell  tes- 
tifies that  he  knew  of  a  negotiation  going  on  between  Harris 
and  Byson  for  this  land;  that  the  former  asked  a  dollar  and  a 
half,  and  the  latter  offered  to  give  a  dollar  and  a  quarter  per 
acre:  that  he  does  not  know  that  they  concluded  the  bar- 
gain, but  he  knows  that  the  parties  afterwards  had  the  land 
surveyed,  and  he  was  present  with  them  at  the  survey.  By- 
son used  the  land  by  cutting  timber  upon  it.  Charles 
Thacker  testifies  that  he  held  a  bond  of  Harris,  and  applied 
to  him  for  payment,  wheu  the  latter  informed  him  that  he 
was  about  to  sell  the  land  to  Byson.  that  the  witness  after- 
wards applied  to  Byson,  who  promised  to  pay  the  bond  as 
sooii  as  he  should  have  received  the  deed;  that  having  learnt 
from  Harris  that  the  doed  was  executed,  he  again  applied  to 
Byson  and  communicated  this  fact  to  him:  that  lie  admitted 
that  he  had  received  the  deed,  pointed  to  a  paper  on  the  ta- 
ble which  he  said  was  the  deed,  and  paid  the  bond  to  the 
witness.  There  is  an  attempt  to  discredit  this  witness  by 
testimony  respecting  his  character,  hut  none  of  the  witnesses 
introduced  for  that  purpose,  though  they  give  him  a  bad 
reputation  for  honesty,  declare  him  unworthy  of  credit. 
When  to  this  testimony  is  added  the  admitted  fact  that,  ever 
since  the  time  of  the  alleged  conveyance  in  1807,  Byson, 
Scales,  McCain  and  the  plaintiffs  have  used  this  piece  of 
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Jone  1842  land  by  cutting  the  timber  thereon,  and  that  there  is  no 
^^J]^^^""  proof  that  from  1807  to  1832  either  Harris  or  hie  heirs  set 
V        up  claim  thereto  or  in  any  way  exercised  dominion  thereon^ 
Hil'«      vre  must  believe  that  the  allec^ed  conveyance  was  executed. 
No  deed  is  exhibited  by  the  defendant  Hill  from  the  other 
defendants^:— and,  if  it  had  been,  it  is  manifest  from  his  an- 
swer, that  long  before  he  contracted  for  the  land  he  was 
well  apprised  of  the  claim  set  up  by  McCainj  and  that  ii  he 
bought  the  land  he  purchased  at  his  own  risk.     There  is 
no  proof  that  Saunders  or  himself  paid  any  thing  for  the 
land. 

The  plaintiffs  have  exhibited  the  deed  from  Peter  Byson 
to  Scales,  conveying  a  large  body  of  lands,  and  also  the  deed 
from  Johc  Byson  to  Harris,  whicli  Inst,  it  is  admitted,  com- 

r  

prehends  the  land  in  question.  But  we  are  unable,  by  a 
comparison  of  the  two  deeds,  to  ascertain  to  our  satisfactioa 
whether  the  fornier  deed  comprehends  it.  As  this  fact  is  nol 
admitted,  we  deem  it  proper  that  an  enquiry  be  directed  to 
ascertain  with  precision  the  boundaries  of  this  piece  of  lapfl; 
and  whether  the  same  be  embraced  within  (he  deed  made  by 
Peter  Byson  to  Scales.  The  commissioner  must  be  author- 
ized,  if  he  deem  it  necessary,  to  cause  a  survey  to  be  made^ 
and  to.examine  witnesses  on  oath,'so  as  to  enable  him  to  ex- 
ecute this  enquiry.  The  cause  is  reserved  for  further  direo- 
tion^  upon  the  coming  in  of  the  commissioners'  report. 

I 

Far  Ct7Bia^«  Ordered  accordingly. 
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BANK  or  THB  STATE  &  al  «•.  THOMAd  J.  FORNEY  it  d. 

A  devne  to  ezeeoton  to  bold  eertaio  yto^tty  and  its  prooeedt,  nntU  Jono  1649 
the  tett&tor*o  sis  aono  tht/ufd  become  free  from  Mt^  and  when  that--  ■■  ■ 
event  occarred,  to  make  a  division  amon^  them»  or  set  off  to  each  rea* 
pectively  his  proportion  of  the  property  as  he  became  free  from  debt, 
does  not  convey  such  an  interest  to  the  sons  as  enables  them  to  dis- 
pose of  the  property,  or  such  as  to  sabjeet  it  to  the  cJaima  of  eredit* 
ors,  before  the  event,  on  the  oceorrenoe  of  which  they  ate  to  take  pos* 
serision  of  the  ptoperty,  shall  have  first  happened. 

This  bill  was  filed  at  the  Fall  Term,  1841,  of  Burke 
Court  of  Equity  in  the  name  of  the  Bank  of  the  State  of 
North  Carolina,  and  Isaac  T.  Avery  agent  of  the  Bank  a* 
gainst  the  defendants.  To  this  bill  answers  were  filed  and 
replications  thereto  entered*  At  the  Spring  Terra,  iy42| 
the  cause  was  set  for  bearing  upon  the  bill  and  answers,  and 
ordered  to  be  transmitted  to  the  Supreme  Court. 

The  questions  submitted  by  the  pleadings  are  fully  set 
forth  in  the  opinion  delivered  in  this  conrt. 

Badger^  J.  £L  Bryan  and  D.  F.  Caldwell  for  the  plain* 
tiiia. 

W.  J.  AkxandiT  and  /.  0.  Bi^um  tot  the  defendants. 

Rui'Fiiff,  C.  J.  Jacob  Fdrney  died  in  the  )i*tter  pari  of 
184<V  having  pravioiisly  made  bis  will,  beating  date  the  1  tth 
day  of  January  of  that  year.  He  therein  firtft  gave  to  hie 
wile  sundry  slaves  and  other  things  absolutely;  and  then 
one  third  part  of  his  lands  and  sandry  other  elai^ee  for  her 
life.  The  will  then  proceeds:  <<  My  will  id,  that  all  the  bal- 
ance of  my  property  shall  be  divided  equally  amengsc  iny 
ten  dhiidmi  and  tbeir  beivs;  the  mount  tbey  have  faitbeite 
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Jone  1812  severally  received  to  be  estimated  as  a  part  of  their  shares." 

«^  .    TThe  testator  then  specifies  the  value  of  the  advancement  to 

the  Stale  each  child;  for  which  he  or  she  should  account  in  the  divi* 

«,  ^       sion.     Then  follow  the  clauses  following::  "The  balance  of 
Foroey.  ** 

my  property,  to  wit,  the  tract  of  land  on  which  I  live,  con* 
tain in^  3,000  acres,  more  or  less,  sifnate  &c.;  and  the  fol- 
lowing slaves,  Cinda  &c.  and  their  increase,  and  all  other 
property  of  Daine,  I  give  and  bequeath  to  my  executors  here- 
inafter named,  the  survivors  or  survivor  of  them  and  the 
heirs  of  the  survivor,  in  trust  for  the  following  purposes: 
At  my  death  my  executors  shall  take  possession  of  the  said 
property,  and  divide  it  iflto  ten  equal  shares,  including  the 
amounts  above  set  forth  as  received  by  the  several  children, 
and  making  those  amounts  parts  of  their  shares:  After  hav- 
ing thus  divided  the  property,  real  and  personal,  and  equal- 
ized the  shares,  my  executors,  or  the  survivor  &c.,  shall  de- 
liver to  my  daughter  P.  B.  Tate  and  my  son  Uaniel  their 
several  shares,  to  hold  to  them  and  their  heirs  forever.  The 
remaining  eight  shares  to  remain  in  the  hands  of  my  execu- 
tors &c.,  and  to  foe  managed  to  the  best  advantage,  so  as  to 
accumulate  as  fast  as  possible.  And  whenever  my  daugh- 
ters, Mary  and  Catherine  shall  marry  or  come  of  age,  a  new- 
division  must  be  made,  and  the  shares  of  my  said  daughters, 
increased  by  the  profits,  if  any,  in  their  just  proportion,  shall 
be  assigned  to  them  and  iheir  heirs:  And,  inastnuch  as  my 

rsons,  Thomas,  Albert,  Marcus,  Isaac,  Peter  and  James,  are 
deeply  involved  in  debt,  and  I  have  good  reason  to  believe 

\  that,  if  the  property  bequeathed  to  them  were  to  vest  in  them 
at  the  time  of  my  death,  it  would  be  sacrificed  at  public  sale  • 
without  r^easing  them  from  their,  difficulties;  ond'asmy 

ispecial  desire  is,  that  they  should  be  personally  benefitted  by 
what  property  I  may  bequeath  to  theno,  I .  will  and  desire 
that  the  property  remain  vested  in  my  execntors,  the.survi-! 
vor  &c.,  untiLthey. shall  be  released  from  their  difficulties' 
and  free  from  debt;  and  when  aoy  one  of  them  shall  be  free; 
from  debt,  be  shall  apply  to  my  executors,  the  survivor  dec,  * 

'  who  shall  proceed  to  divide  the  property  as  before  directed, . 
and  allot  to  each  one,  so  fr^  from  debt,  his  sharf,  iticludiog  ; 
the  amount  advanced  to  him  as  before  stated:  which  i^hali . 
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enure  to  him  and  his  heirs  forever:  And  thus  in  the  same  June  1848 
way  shall  every  one  receive  his  share,  as  he  gets  out  ^^ d®'** "g^j^oT 
and  applies  for  it,  until  all  receive  their  shares.     But  if  any  the  Siau 
one  or  more  shall  not  get  out  of  debt  during  bis  life,  then  „  ^ 
his  share  to  be  allotted  to  his  heirs  living  at  hisdeath.    The 
property  willed  to  my  wife,  I  desire  to  be  disposed  of  in  the 
same  manner:  the  sluires  of  those  who  can  take,  being  al- 
lotted to  them  forthwith,  and  the  shares  of  those  involved  in 
debt  to  be  vested  in  my  executors,  the  survivor  d&c.,  upon 
the  same  trusts  and  conditions  with  the  other,  property  vest* 
ed  in  them."     The  testatOT  then  appointed  several  persons 
his  executors.    In  1837',  the  two  sons,  Thomas  and  Albert, 
obtaiued  a  loan  of  $6,000,  from  the  agency  of  the  Bank  es- 
tablished at  Morganton,  upoa  a  promissory  note  made  by 
them  and  George  Summey,  as  their  surety,  payable  to  Ave- 
ry, the  agent  of  the  Bank  at  that  place.    In  1839  a  judg- 
ment was  recovered  in  the  name  of  Avery  against  all  the 
makers  of  the  note,  and  about  the  sum  of  Sl}350  raised  on 
a  fieri  facias^  under  which  all  the  property  of  Summey  was 
sold,  and  also  all  that  of  the  principals  that  could  be  found 
in  this  State,  unless  it  be  an  interest  under  their  father's  will. 
In  March,  1841,  those  persons,  Thomas  and  Albert  Foniey, 
having  been  arrested  on  a  caficis  ad  satisfaciendum^  gave 
due  notice  to  the  Bank  and  Avery,  and  were  discharged  un- 
der the  act  for  the  relief  of  insolvent  debtors.    In  that  pro* 
Cicding  they  filed  schedules,  which  took  no  -notice  of  any  in- 
terest derived  under,  the  will,  but  included  some  effects  and 
debts  in  Mississippi  subject  to  specific  liens  in  that  State, 
which  the  plaintiffs  hero  allege  have  exhmisted  them. 

The  present  bill  is  brought  by  the  corporation  and  its 
agent,  Mr.  Avery,  against  all  the  defendants  in  the  judgment 
at  law,  and  also  ncrninst  the  executors  of  Jacob  Forney,  and 
charges  that  the  tlvhtors  have  no  estqje  capable  of  being  ta-  j^..*.,  ».  x 
ken  in  execution,  and  prays  to  have  the  two  sons,- Thomas 
and  Albert  Forney,  declared  entitled,  each,  to  one  share  or 
equal  tenth  part  of  the  residue  oi  the  testator's  estate,  and 
that  the  same  should  be  applied  to  the  satisfaction  of  the 
judgment. 

The  defendants  severally  answered,  but  it  is  only  materi* 
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iane  1849  al  to  DOtice,  that  the  executors  and  trustees  insisted  that  the 

'      .    ^  sons  had  no  interest  under  the  will,  which  they  could  con- 
Bank  of  ^ ,  .    .    .  • 
Hm  State  ^^7  or  was  subject  to  their  debts. 

-  ^  Our  opinion  is,  that  the  bill  cannot  be  sustained.    It  was 

said  for  the  plaintiffs,  that  this  is  a  gifl  on  a  condition,  in  dis- 
guise, that  (he  donee  should  not  alienate  the  property,  but 
hold  it  exempt  from  debts.  If  it  were  so,  we  should  hold  it 
tbid,  as  repugnant  to  the  legal  incidents  of  property;  and 
trusts  are  governed  in  this  respect  by  the  same  rules  which 
govern  legal  estates,  however  anxiously  the  benefit  of  the 
donee  personally  njay  have  been  looked  to  by  the  donor,  the 
policy  of  the  law  will  not  permit  property  or  a  trust  to  be 
so  given,  that  the  dcmee  may  continue  to  enjoy  it  after  liis 
bankruptcy,  cit  shall  not  have  the  power  of  alienating  an  es- 
tate fully  vested  in  him.  Whatever  benefit  the  cestui  que 
trust  has  in  the  property,  his  creditors  may  reach,  either  at 
law  or  in  this  court.  Bradley  y  Peixoto,  3  Yes.  325.  Graves 
r  Dolphin,  1  Sim.  66.  When  one  has  a  vested  interest,  ab- 
solutely in  himself,  or  in  some  one  ior  him,  no  restriction  can 
be  imposed,  which  will  impair  the  powers  of  the  owner  as 
long  as  his  ownership  continues,  or  will  repel  his  creditors, 
Snawden  v  Hates,  6  Sim.  524.  But  property  of  every  de- 
scription, may  be  so  settled  and  limited,  that  the  person  tak- 
ing it  shall  hold  until  alienation,  or  insolvency  or  bankrupt- 
cy; and  upon  that  event,  that  the  estate  should  determine  or 
go  over  to  another  person.  Thus  a  stipulation  or  condition 
in  a  lease  for  the  determination  of  the  term  on  the  bankrupt- 
cy of  the  lessee  was  held  not  to  be  against  law  or  policy, 
nor  to  be  repugnant,  but  merely  a  limitation.  HunUr 
v  Galleirs,  2  T.  R.  133.  In  Graves  v  Dolphin,  the  Vice 
Chancellor  said,  the  testator  might,  if  he  had  thought  fit, 
hove  made  the  annuity  determinable  upon  the  bankruptcy 
of  his  son.  And  inV^naflffat  v  Robinson,  18  Ves.  433, 
Lord  Eldon  said,  if  property  is  given  to  a  man  for  his  life, 
the  donor  connot  take  away  the  incidents  of  a  life  estate; 
but  a  disposition  to  a  man  until  he  shall  become  bankrupt, 
and,  after  his  bankruptcy,  over,  is  quite  different  from  an  at- 
tempt to  give  to  him  for  his  life,  with  a  promise  that  he  shall 
not  sell  nor  alien.    If  that  condition  be  so  expressed,  as  to 
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amount  to  a  limitation,  reducing  the  interest  short  of  a  life  June  184t 
estate,  neither  the  man  nor  his  assigns  can  have  it  beyond  ..    .    - 
the  period  limited.    In  JOoumutt  v  Bedford^  6  T.  Rep.  684,  ibo  Siato 
and  3  Yes.  118,  it  was  held  both  in  Law  and  in  Elqaity,  that       ^ 
.an  annuity  to  B.  ceased  on  his  bankruptcy,  which  wna  given     ^'^•y* 
by  a  will,  distinctly,  that  B's  receipt  only  should  be  ai  dis« 
charge  for  it,  and  that  he  should  not  alienate  k,  and  that,  if 
he  did,  it  should  determine.    In  Lewes  v  Lewes^  6  Sim. 
304,  there  was  a  trust  to  pay  the  rents  to  a  son  during  I) if 
life,  for  the  maintenance  of  himself  and  his  family,  bot  so* 
as  he  should  not  have  any  poWer  to  charge  or  alienate  the 
same:  provided,  that  if  the  son  should  in  any  manner  im*^ 
pede  or  frustrate  the  trusts  of  the  will,  the  rents  should  nor 
longer  be  paid  to  him,  but  be  accumulated  by  the  trustees  for 
the  benefit  of  his  children.     The  son  conveyed  his  interesf 
in  trust  for  his  creditors;  and  it  was   held,  that  the  rents 
should  thereupon  accumulate  as  directed  by  (he  wilh 

Those  cases  furnish  examples  of  estates,  actually  vested 
and  in  the  enjoyment  of  the  lessee  or  donee,  ceasing  and  re* 
verting,  or  going  over  to  a  third  person,  upon  limitations  on 
the  contingency  of  alienation  or  bankruptcy.     There  is 
nothing  unlawful  in  it,  so  as  to  render  it,  as  a  condition  sub* 
sequent,  void,  and  the  estate  absolute.     Cujus  est  ddre,  eju9 
est  disponere.    Much  more  is  it  competent  for  a  testator  to 
provide,  as  a  condition  going  before  the  estate,  that  is  to  say, 
as  a  contingency  on  which  the  interest  is,  if  ever,  to  arise; 
that  the  donee,  who  is  then  insolvent,  should  pay  his  debts 
or  be  able  to  pay  them,  either  in  whole  or  in  part,  before  h» 
should  take  any  thing.    Such,  we  think,  is  the  case  here. 
Nothing  is  given  to  the  sons  but  in  the  event  of  their  becom- 
ing, respectively,  free  of  debt.    Until  that  event  they  can 
take  no  benefit  under  the  will,  either  from  the  capital  or  the 
profits;  for  it  is  clear,  the  whole  goes  together  as  one  fuqd, 
to  the  sons,  or  to  the  ulterior  donees,  according  to  the  event 
Both  the  express  words  of  the  will  and  the  declared  motive 
of  the  testator  establish,  that  the  gifts  did  not  '<  Vest  at  his 
death"  nor  "iinrtZ  they  shall  be  free  of  debt."    Until  the  al- 
lotment of  the  shares  of  the  two  infant  daughters,  the  trus- 
tees hold  expressly  for  accumulation;  and  their  shares  arsr 

W 


IH'  taUlTY  CASES  IN  THB 

Jifti  1848to  be  as  well  of  the pro6t8  up  to  that  time,  as  of  the  capital. 
""  After  that  event,  "  the  property  is  to  remain  vested  in  the  ex- 
tlie  State  ecutorSy"  that  is,  as  it  was  before;  and  they  are,  as  the  sons 
▼       getont  of  debt  and  apply,  to  "  divide  the  property  as  before 
^"^'   directed,"  namely,  including  the  profits.    There  is,  there* 
fore,  to  be  no  enjoyment  of  the  profits,  distinct  from  the  es- 
tate itself;  and  the  plaintiffs'  bill  shews,  that  the  event,  on 
which  the  gifts  to  these  sons  were  to  vest,  has  not  happened: 
for  this  debt  was  contracted  before  the  making  of  the  will, 
and  was,  no  doubt,  one  of  the  very  debts,  to  which  the  tes- 
tator had  reference,  and  it  is  admitted  by  the  bill  that  the 
sons  are  yet  insolvent.    The  bill  must  tl^erefore  be  dismiss- 
ed, and  with  costs  to  the  executors. 

Per  Curiam,  Bill  dismissed. 


ALEXANDBll  McGALLIARD  and  others  w.  DICEY  AiKlNS  and 

others. 

Where  apoD  a  hill  to  enfoice  the  specific  execution  of  a  contract  for  the 

/conveyance  of  land,  it  appeared  that  the  cod  tract  was  of  long  staod- 

ioKi  that  the  plaintiff  bad  not  performed  the  acts  which  constituted 

the  consideration  for  the  contract,  and  at  one  time  seemed  to  have 

abaadooed  it,  the  bill  was  dismissed  with  costs. 

NothiD|r  less  than  good  faith  and  reasonable  diligence  will  entitle  a  par- 

.  iy  to  the  pecaliar  relief  afforded  by  a  Court  of  Equity  in  enforcing 

.  tlM  specific  exeeutioD  of  a  contract. 

This  cause  was  transmitted  to  the  Supreme  Court  by  con. 
sent  of  parties,  from  the  Court  of  Equity  of  Burke  coynty,atf 
luring  Term,  1842.  It  had  been  there  set  ibr  hearing  upon 
the  billy  answers,  exhibits  and  depositions  taken  in  the  case. 


SUPREME  COURT  OP  NORTH  CAROLINA.  18T 

Tiie  material  facts  are  stated  in  the  opiQion  deliTered  in  'mo  Ad^t 
this  court.  "     -,  , 

Itaid 
W.  J.  Alexander  and  Barringer  for  .the  plaintiff.  .  T. 

D.  F.  Caldwell  for  the  defendants. 

Gaston,  J.  The  plaintiff  files  this  bill  as  the  assignee  of 
John  Aikin  against  the  said  John  and  the  widow  and  chiU 
dren  of  Samuel  Aikiu,  Senior,  deceased,  seeking  the  specific 
execution  of  a  contract  made  between  the  said  Samuel  and 
the  said  Johu.  The  contract  is  in  writing,  bears  date  the 
14th  August,  1813,  is  sealed  by  the  parties,  and  has  the  form 
pf  a  bond,  whereby  the  said  Samuel,  for  Tarions  good  con* 
siderations,  him  thereunto  moving,  obliges  himself  to  Con- 
vey to  the  said  John  all  the  lands,  goods  and  chattels^  where- 
of the  said  Samuel  is  possessed;  and  a  condition  is  subjoin- 
ed whereby  the  said  John  promises,  in  compensation  for  the 
above,  that  the  said  Samuel  shall  be  permitted  to  enjoy  un- 
disturbed, the  possession  of  the  premises  during  his  life,  and 
that  at  his  decease  the  said  John  shall  "  take  charge  of  the 
said  Samuel's  family,  the  four  of  the  first  wife's  children  to 
be  supported  in  the  necessaries  of  life,  and  the  other  part  of 
the  family,  the  said  John  is  bound  that,  after  the  death  of  the  . 
said  Samuel  y  his  widow  shall  be  put  into  possession  of  100 
acres  of  land,  including  the  place  where  the  said  John  lives, 
to  be  occupied  and  {possessed  during  widowhood,  andj  on  hec 
marriage,  to  be  put  into  the  us9  of  her  two  children,  Eliza* 
beth  and  Samuel,  and  when  they  come  of  age  the  said  John 
shall  make  a  free  deed  of  said  hundred  acres  to  them."  And 
the  instrument  declares  <<  that  in  the  testimony  ot  the  above 
witnessing  the  intent  and  meaning  ot  the  parties,  they  have 
thereunto  subscribed  their  hands  and  seals,  and  lodged  thesame 
in  the  hands  of  their  friend  Wm.  Cuy,"  and  thfe  instrument  is 
attested  by  the  said  William.  The  bill  alleges  that  the  four 
children  alluded  to  in  the  said  instrument  were  John,  James, 
Peter  and  Jane,  all  of  whom  were  idiots,  and  that  John  Ai- 
kin, one  ot  tlie  parties  to  said  instrument,  was  at  the  date  . 
thereof  married  to  Ann,  a  daughter  of  the  said  Samuel,  and 
ft  fall  blooded  sister  of  the  said  idiots;  that  one  of  th^  idijOl 
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ioD*  1848  children,  Jans,  Aiei  within  a  few  years  after  the  agreement; 

■TrTT["that  in  1820  or  1821,  John  Aiken  removed  from  this  State  to 
llaid  Alabama,  and  carried  with  him  the  three  then  surviving  idi- 
..T.  ot  children;  that  one  of  th^m,  Peter,  has  since  died;  that  the 
Other  two  are  yet  alive,  and  that  the  said  John  Aikin  comin- 
nally  maintained  and  supported  the  three  children  so  remov* 
ed  by  faim,  while  Peter  lived,  and  hath,  since  Peter's  de4ith| 
supported  and  continues  to  support  the  other  two,  free  from 
any  charge  upon  the  said  Samuel  while  ho  lived,  or  upon 
his  estate  since  his  death. 

The  bill  also  states  that,  ai  the  time  of  the  said  agreement, 
Samuel  Aikin,  the  elder,  was  seized  and  possessed  of  three 
tracts  of  land  in  the  county  of  Burke  adjoining  each  other, 
the  boundaries  of  which  it  particularly  describes,  and  of  a 
small  personal  estate;  that  he  remained  in  the  possession  and 
enjoyment  thereof  until  the  year  1833  or  1834,  when  he 
died  intestate',  that  he  left  surviving  him  his  daughter  Anni 
the  wife  of  John  Aikin,  the  children  of  Mary  Montgomery, 
'  a  full  blooded  sister  of  the  said  Ann,  the  two  idiot  sons  here* 
in  last  named  (these  being  the  issue  of  his  former  wife)  and 
a  widow  Dicey,  who  was  the  wife  of  the  said  Samuel  at  the 
date  of  the  aforesaid  agreement,  the  two  children  of  the  said 
Samuel  and  Dicey  therein  mentioned,  and  five  others  who 
were  horn  to  the  said  Samuel  and  Dicey  after  the  said  agree- 
ment; that  no  administration  has  ever  been  sued  out  on  his 
estate,  but  that  the  said  Dicey  and  her  children  have  held 
possession  of  the  said  tracts  of  land  and  of  all  the  personal 
property  of  the  intestate  from  the  time  of  his  death.  The 
plaintiff  further  avers,  that,  on  the  14th  of  June,  1838,  John 
Aikin,  for  a  valuable  consideration,  assigned  to  him  all  bis 
interest  in  the  estate  that  was  of  Samuel  Aikin;  that  he,  the 
plauitiff,  has  the  title  to,  and  is  seized  of,  the  tract  of  100 
acres  referred  to  in  the  agreement;  that  he  hath  tendered  to 
the  defendants,  Dicey,  Elizabeth  and  Samuel  Aikin,  deeds 
of  conveyan(;e  for  the  same,  agreeably  to  the  stipulations  of 
John  Aikin  in  the  agreement  with  Samuel,  and  required  a 
conveyance  from  the  heirs  at  law  of  the  soid  Samuel,  of  the 
lands,  whereof  the  said  Samuel  was  seized  at  the  date  of  the 
agnement,  and  that  this  requisition  has  been  refused;  and 
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oBering  to  secure,  in  any  manner  that  may  be  deemed  effec-  June  1849 
<ual,  the  performance  of  the  covenant  of  bis  assignor  for  the  ~  * 
support  of  the  two  surviving  idiots,  and  further  to  convey  ijard ' 
the  said  100  acre  tract  to  the  ^d  widow  and  ber  two  chiU  J, 
dren,  Elizabeth  and  Samuel,  agreeably  to  the  other  part  of  ^^ 
the  covenant  of  his  assignor,  prays  that  the  defendants  may 
be  decreed  to  convey  to  him  the  three  tracts  of  land,  where- 
of Samuel  Aikin  was  seized  as  aforesaid,  and  to  account  for 
the  profits  thereof  since  his  death.  To  this  bill  the  widow 
Dicey  Aikin  and  three  of  her  children  have  put  in  answers, 
in  which  they  allege  that  the  pretended  agreement  was  in- 
deed executed  at  the  time  it  bears  date,  but  that  the  same 
ivas  not  intended  by  the  parties  to  be  a  binding  agreement 
Of  to  be  carried  into  execution,  but  was  colourable  and  made 
to  the  intent  merely  to  throw  embarrassments  in  the  way  of 
jcertain  creditors  and  others,  who  were  then  prosecuting  suils 
against  the  said  Samuel;  that  John  Aikin,  as  whose  assignee 
Iho  plaintiff  claims,  in  1820  or  1821,  before  his  removal  t6 
Alabama,  sold  and  conveyed  away  absolutely  to  the  plaintiff 
the  100  acres  of  land  mentioned  in  said  agreement,  and 
thereby  disabled  himself  from  performing  the  pretended  cov* 
enant  contained  in  said  agreement  on  his  part,  for  the  as- 
suring thereof  to  the  widow  and  her  two  children  at  the 
death  of  Samuel  Aikin;  that  although  he  carried  with  him, 
when  be  removed  to  Alabama  the  three  idiot  children,  he 
hath  never  afforded  to  them  or  either  of  them  any  support, 
but  has  thrown  them  on  the  parish  in  Alabama  to  be  sup- 
ported; that  the  said  John  hath  never  in  any  way  acted  un- 
der the  said  agreement  or  claimed  that  the  same  was  a  valid 
or  subsisting  one,  and,  admitting  that  the  plaintiff  hath  ob- 
tained an  assignment  from  the  said  John  of  all  his  interest 
in  the  estate  of  the  said  Samuel  for  some  trifling  considera- 
tion, they  deny  that  the  court  will,  at  the  instance  of  the 
plaintiff,  set  up  and  cause  to  be  specifically  executed  the 
«aid  pretended  agreement. 

The  infant  heirs  within  the  State  put  in  the  ordinary  an- 
swer, disclaiming  all  knowledge  of  the  matters  in  contesta- 
tion. John  Aikin,  the  assignor,  who  was  a  resident  of  Ala- 
bama, put  in  no  answer,  and  as  to  him  and  the  other  non 
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June  1848  resideot  defendants,  the  bill  has  been  taken  pro  canfesso. 

We  are  of  opinion  that,  if  either  John  Aikin  or  the  plain^ 
liard  titf)  his  assignee,  have  rights  under  the  alleged  agreement, 
.^,  he  ought  to  be  left  to  avail  himself  of  the  legal  remedy  there- 
on, and  that  the  case  made  is  not  one  which  furnishes  a  suf- 
ficient  ground  for  the  interference  of  a  Coort  of  Equity. 
Waiving  the  consideration  of  other  matters,  it  seems  to  us 
that  if  the  agreement  was  one  b&na  Jide  intended  by  the 
parties  to  be  executed,  and  the  specific  execution  of  which 
could  have  been  demanded  by  either  of  them,  the  same  has 
been  long  since  abandoned  on  the  part  of  the  said  John.  It 
is  admitted  that  he  removod  altogether  from  this  State  in  the 
year  1820  or  1821,  and  that  upon  such  removal  he  sold  and 
conveyed  away  absolutely  the  tract  of  land,  whereon  he 
was  then  settled,  and  which  tract  was  to  be  in  part,  at  least, 
the  equivalent  for  the  entire  estate  of  his  father-in-law, 
agreed  to  be  conveyed  to  him. 

Now  it  cannot  be  doubted,  that,  if  the  agreement  were 
then  regarded  as  valid  and  still  subsisting,  John  Aikin 
deliberately  chose  to  forego  the  benefit  thereof,  preferring  to 
convert  the  land,  which,  under  the  agreement,  was  to  be  re- 
served  for  his  father-in-law's  widow  and  the  two  elder  chil- 
dren o(  that  marriage,  into  money  for  the  purpose  of  a  pro- 
fitable investment  and  comfortable  settlement,  in  a  new  and 
growing  country.  Nor  is  this  unequivocal  act  of  repudia- 
tion or  abandonment  of  the  agreement  on  his  part  met  by 
proof  of  any  one  thing  done  by  him  in  affirmance  of  that 
agreement.  It  is  true,  that,  at  the  urgent  solicitation  of  his 
wife,  he  carried  with  him  her  three  idiot  brothers,  when  he 
thus  left  the  State:  but  this  could  not  be  done  in  execution 
of  the  agreement,  for  that  contained  no  stipulation  for  their 
support  until  after  their  father's  death;  and  two  witnesses 
testify  that  this  solicitation  of  Mrs.  Aikin  was  backed  by  a 
promise  of  her  father  to  pay  him  well  for  their  support 
There  is  no  evidence  of  support  having  been  given  to  these 
unfortunate  beings  after  their  removal  to  Alabama,  or  after 
the  death  of  their  father,  in  1833  or  1834.  Nor  is  there  evi- 
dence of  any  claim  having  been  asserted,  under  the  agree- 
ment, by  John  Aikin, 
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It  is  traei  that  in  1838  he  made  an  assignment  to  the  June  1849 
plaintiff,  which  was  valid  in  law  to  pass  his  interest  in  the 
lands  in  question,  and  the  plaintiff  has  it  in  his  power,  in 
consequence  of  having  become  the  proprietor  of  the  tract 
so  sold  by  John  Aikin,  to  execute  that  part  of  John's  agree- 
ment. But  the  claim  of  the  plaintiff  is  wholly  unsupported 
by  any  peculiar  equity  on  his  part,  and  he  can  ask  no  more 
than  to  be  substituted  to  tlie  rights,  such  as  they  are,  of  his 
assignor.  Now,  nothing  less  than  good  faith  and  reasonable 
diligence  will  entitle  a  party  to  the  peculiar  relief  accorded 
by  a  Court  of  Equity,  in  enforcing  the  specific  execution  of 
a  contract,  even  when  it  is  unquestionably  fair,  and  in  every 
way  reasonable.  If  this  contract  be  one  of  tbaC  description, 
on  which  we  forbear  from  declaring  an  opinion,  it  is  obi^- 
ous,  we  think,  that  if  the  said  John  should  attempt  to  set  k 
np,  and  pray  for  its  enforcement,  because  of  an  accident 
having  put  it  into  his  power  now  to  comply  with  it,  the 
court,  after  such  bad  faith  and  neglect  on  his  part,  would  not 
be  roused  into  action  at  his  instance. 


Per  Curiam, 


Bill  dismissed  with  costs. 
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£&MUND  C.  BLOUNT,  AdmiDistrato^  &e.  it.  NANCY  BLOUNT 

and  others. 

loD«  1843  A.  by  deed  coDveyed  all  his  property  to  a  trustee,  and,  after  prescribing 
'  '■  "  certain  trusts  to  be  etecoCed,  d^irects  that,  after  his  death,  the 
trustee  shall  convey  aU  that  might  remain  of  said  property  "in 
eqaal 'proportion  to  my  wife,  N.  B.,  and  sucli  child  or  children  at 
may  be  living  at  the  death  of"  the  said  bargainor.  A.  had  at  thai 
time  one  child,  which  soon  after  died,  and  at  his  death  A.  left  his  wid* 
ow,  bat  no  child  surviving.  Held  that  on  the  death  of  A.,  his  widow 
was  entitled  to  all  the  property  xemaoing. 

Thi9  was  a  case  transmitted  from  the  'Court  of  Equi(7  of 
Pasquotank  county,  at  Spring  Term,  T842^  by  consent  of 
parties,  to  the  Supreme  Court.  The  facts  and  the  questions 
involved  are  stated  in  the  opinion  delivered  in  this  court. 

Kinney  for  the  Administrator  and  Nancy  Blount. 
A.  Moore  for  the  next  of  kin. 

Gaston,  J.  In  the  month  of  September,  1838,  the  late 
Josiah  C.  Blount  executed  unto  the  plaintiff  his  deed,  where- 
by, in  consideration  of  many  good  causes  him  thereunto 
moving,  and  of  the  sum  of  ten  dollars  to  him  in  hand  paid 
by  the  plaintiff,  he  bargained,  sold  and  conveyed  to  the  plain- 
tiff certain  negroes,  all  his  horses,  mules,  hogs  and  cattle, 
household  and  kitchen  furniture,  crop  and  provisions,  to  have 
and  to  hold  upon  the  following  trusts,  that  is  to  say,  that  the 
plaintiff  should,  so  soon  as  conveniently  might  be  done,  sell 
80  much  of  the  said  property  as  might  be  necessary  to  pay 
his,  the  bargainor's,  debts,  and  hold  the  balance  and  apply  the 
profits  thereof  to  the  support  of  the  b'H'gainor  and  hisfrmily 
during  his  life,  and  afler  Lis  death,  to  convey  whatever  might 
remain  of  the  said  property  in  equal  proportion  to  his  wife 
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Nancy  Blount,  and  to  such  cliildor  children  of  the  bargain- June  184S 
or,  as  might  be  living  at  his  death.    At  the  time  of  the  exe-  "TT" 
cution  of  this  deed,  the  bargainor  had  one  child  living;  this       y 
child  soon  thereafter  died;  and  afterwards,  on  the  26th  of  Blooat. 
October  in  the  same  year,  the  bargainor  executed  another 
deed  to  the  plaintiff,  whereby,  in  consideration  of  ten  dollars 
to  him  in  hand  paid  by  the  plaintiff,  and  of  other  good  causes 
him  thereunto  moving,  be  conveyed  (or  declared  that  he^ 
conveyed)  the  same  property,  to  have  and  to  hold  upon  the 
following  trusts,  that  is  to  say,  so  soon  as  could  conveniently 
be  done,  to  make  sale  of  so  much  of  the  said  property  as 
might  be  necessary  for  the  payment  of  his  debts,  and  to  hold 
the  remaining  property  during  the  joint  lives  of  the  bargain-^ . 
or  and  his  wife,  and  apply  the  profits  to  the  support  of  the 
bargainor  and  his  family,  and,  i^er  the  death  of  his  said 
wife,  during  the  bargainor's  life,  to  apply  the  profits  to  the 
support  of  the  bargainor,  and  after  his  death  for  the  use  of 
his  legal  personal  representatives,  or  such  other  person  as  he 
should  by  his  last  will  and  testament  direct.    Both  the  deeds 
were  duly  proved  and  registered,  but  the  last  executed  deed 
was  first  registered.    Josiah  C.  Blount  died  in  January  1839, 
intestate,  leaving  his  -said   wife  surviving,  but  leaving  no 
child.    The  plaintiff  was  duly  appointed  administrator,  and 
has  filed  this  bill,  to  which  he  has  made  the  widow  and  the 
next  of  kin  of  bis  intestate  parties  defendants,  in  order  to 
obtain  the  directions* of  the  court  how  he  is  to  apply  the  pro- 
perty contained  in  the  above  deeds,  after  payment  of  the 
debts  of  the  intestate. 

It  is  plain  that  the  registration  of  the  deed  of  October,  be- 
fore the  deed  of  September,  has  no  effect  upon  the  operation 
of  the  instruments.  The  registration  of  a  deed,  by  law  re» 
quired  to  be  registered,  is,  in  general,  but  a  perfecting  cere- 
mony, which,  when  performed,  relates  back  to  the  execution 
of  the  deed,  and  gives  it  effect  from  that  time.  There  is  in- 
deed a  remarkable  exception  in  the  case  of  mortgages  and 
deeds  of  trust.  By  the  act  of  1829,  c.  20,  re-enacted  in  the  • 
Revised  Statutes,  ch.  37,  sec.  24,  no  deed  of  trust  or  mort- 
e^age  of  real  or  personal  estate  shall  be  valid  to  pass  proper- 
ty as  against  creditors  or  purchasers  for  a  valuable  consid- 
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Jnoi  l84aeratiou  from  the  donor,  mortgagor  or  bargaiuor,  but  from  the 
'iilouia*  registration  of  such  deed.    The  present  case  evidently  does 

r'9       not  fall  within  this  act. 
Blount.       "Boih  the  deeds  are  post-nuptial  settlements,  and  each  may 
be  regarded  as  voluntary,  so  far  as  the  present  parties  are 
concerned,  and,  as  between  them,  entitled  to  its  proper  ope- 
ration.   Now,  no  power  having  been  reserved  in  the  first 
deed  to  revoke  the  trusts  therein  declared,  the  whole  ques- 
tion turns  upon  the  construction  of  that  deed.    The  next  of 
kin  insist  that  the  ultimate  limitation  in  it  must  be  under- 
stood as  a  limitation  of  one  moiety  to  the  wife,  and  the  oth- 
er moiety  to  the  child  or  children  of  the  bargainor,  living  at 
his  death.    But  this  cannot  be,  without  departing  from  the 
obvious  meaning  of  the  terms  used;    The  trustee,  after  the 
death  of  the  bargainor,  is  to  convey  whatever  may  remain 
"  in  equal  proportion  to  my  wife,  Nancy  Blount,  and  to  such 
child  or  children  of  Josiah  C.  Blount,  as  may  be  living  at 
the  death  of  the  said  Josiah  C.  Blount."    The  wife,  and  such 
child  or  children  of  the  said  Blount  as  may  be  living  at  his 
death,  are  the  persons  to  whom  the  conveyance  is  to  be  made, 
and  it  is  to  be  made  "in  equal  proportions,"  that  is  to  say,  each 
of  these  designated  objects  of  his  bounty  is  to  receive  an  equal 
part.    It  cannot  be  doubted  that,  if  two  or  more  of  his  chil- 
dren had  survived,  each  would  have  been  entitled  to  share 
equally  with  the  widow.    The  birth  of  another  child,  or  of 
more  children,  would  lessen  her  part — the  death  of  any  of 
them  increases  it.    As  the  trustee  is  ordered  to  convey  to  her, 
and  to  such  child  or  children  as  may  be  living  at  the  death 
of  the  settler,  and  there  are  none  such,  she  becomes,  upon 
that  event,  the  sole  object  of  the  settler's  bounty,  and  is  en- 
titled to  all  that  remains  after  payment  of  his  debts. 

Per  Curiam.  Declared  accordingly. 
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David  McRbynolds  v$.  joshua  harshaw. 

A'bill  to  enjoin  a  defendant  from  praying  j ad gment  and  taking  out  exe-Jnne  1843 
cotton  upon  an  injanction  bend,  aAer  the  injunction  has  been  disaolt^ -  ■ 
ed,  is  a  proceeding  entirely  onlcnown  in  Equity  practicet  and  caonot 
be  eopported  on  any  principle. 

Objections  to  the  bond,  if  there  be  any,  roust  be  urged  when  the  defend- 
ant moves  for  execution  to  issue. 

When  such  a  motion  U  made,  and  it  js  objected  that  the  bond  has  been 
altered  in  a  material  part  by  the  defendant's  agent,  or  that  there  is  any 
olher  substantial  reason  why  execution  should  not  issnet  the  court 
may,  in  its  discretion,  continue  the  motion  for  the  purpose  of  satisfy- 
ing itself  as  to  the  facts. 

The  court  may  ascertain  these  facts  either  by  affidavits,  or  upon  an  issue 
to  be  tried  by  a  jury,  or  by  an  action  at  law  upon  the  bond  to  be  or- 
dered by  them. 

This  was  an  oppeal  from  two  interlocutory  decrees 
made  at  Spring  Term,  1842,  of  Cherokee  Court  of  Equity, 
bis  Honor  Judge  Bailey  presiding.  The  questions  pre- 
sented are  fully  stated  in  the  opinion  delivered  in  this^ouit. 

J.  U.  Bryan  and  X  O,  Bymim  for  the  defendants. 
No  counsel  for  the  plaintiS. 

Gaston,  J.  At  the  Inst  term  of  this  court  we  had  occa- 
sion to  consider  (see  2d  Ired.  Eq.  Rep.  29)  an  appeal,  which 
had  been  talcen  from  an  interlocutory  decree  of  the  Court  of 
Equity  for  the  county  of  Cherolcee,  dissolving  the  injunc- 
tion which  the  plaintiff  had  obtained  upon  the  filing  of  his 
bill.  A  certificate  was  transmitted  to  the  court  below,  de< 
daring  the  judgment  of  this  court  that  there  was  no  error  in  the 
decree;  and  thereupon  the  plaintifl  filed  another  bill  in  the 
court  below,  called  a  supplemental  bill,  wherein  he  charged, 
that,soon  after  the  interlocutory  decree  was  made,  the  Superi- 
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June  1842  or  Cou  rt  of  Macon,  wherein  the  judgments  had  been  rendered, 
"T.  P  J"  did,  on  the  application  of  the  plaintiff,  order  the  executions  is- 
nolds  sued  on  the  said  judgments  to  be  set  aside,  that  the  said  judg- 
7^  inents  had  become  dormant,  and  that  executions  could  not 
'  lawfully  issue  thereon  until  the  judgments  should  be  revived 
by  scire  Jacias,  And  it  was  further  charged  that  the  de- 
fendants threatened,  nevertheless,  to  pray  for  a  judgment  on 
the  injunction  bond,  executed  by  the  plaintiff  and  his  sure- 
ties, when  the  original  bill  was  filed:  and  it  was  prayed  that 
they  should  be  enjoined  from  moving  for  said  judgment,  op 
in  any  other  way  enforcing  the  said  bond.  The  court  re- 
fused to  grant  the  injunction  thus  asked,  and  from  this  refu- 
sal the  plaintiff  was  permitted  to  appeal  to  this  court.  The 
defendants  thereupon  prayed  a  judgment  against  the  plain- 
tiff and  his  sureties  on  the  injunction  bond,  when  an  affida* 
vit  was  offered  of  one  of  the  sureties,  averring  that  the  said 
bond  had  been  materially  altered,  since  its  execution,  by 
one  of  the  counsel  of  the  defendants;  that  the  subscribing 
witness  to  the  instrument  was  a  resident  of  the  State  of 
South  Carolina:  and  that,  if  an  opportunity  should  be  Af- 
forded of  taking  his  deposition,  the  affiant  would  be  able 
to  prove  this  alleged  alteration.  Upon  this  affidavit  his  Hon- 
or declined  giving  the  judcrment,  as  prayed;  and  ordered  the 
motion  therefor  to  be  laid  over  until  the  next  Term  of  the 
said  court.  From  this  interlocutory  t)rder  the  defendants 
prayed  and  obtained  ari  appeal  to  this  court. 

We  do  not  see  how  a  doubt  can  be  entertained  of  the  cor- 
rectness of  both  the  interlocutory  orders  complained  of. 

The  supplementary  bill,  as  it  is  called,  is  a  perfect  novel- 
ty. An  injnnction  is  a  prohibitary  writ  specially  prayed  for, 
because  of  matter  of  equity,  requiring  this  extraordinary 
interposition  of  a  court  of  conscience,  to  restrain  a  party 
from  doing  some  act  in  pais^  or  from  pursuing  some  pro* 
ceediog  in  another  covirt  that  is  iniquitous,  but  from  which 
he  cannot  otherwise  be  effectually  restrained.  An  applica- 
tion to  a  court  to  restrain  one  of  its  suitors  from  moving 
the  court  for  any  relief,  to  which  he  believes  himself  enti- 
tled, can  scarcely  be  corisidered  as  seriously  made.  If  the 
contemplated  motion  be  one,  which,  under  tlie  circurostan- 
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ces  of  the  case,  is  not  proper  to  be  granted,  these  circuru- J""®  ^®^^ 
stances  should  be  disclosed,  or  brought  to  the  notice  of  the  j^jcRey^ 
eourt,  upon  the  motion  itself.    The  ground  of  enjoining    nolds 
proceedings  in  other  courts  is,  because  those  courts,  from  ^®  H^gha^. 
nature  of  their  organization,  cannot  take  eiSTectual  cogni- 
zance of  the  special  matter,  which  renders  the  proceedings 
therein  iniquitous.    But  the  eourt,  nrhich  is  asked  to  enjoin 
proceedings  because  of  equitable  matter  alleged,  is  unques- 
tionably competent,  when  it  shall  be  asked  to  sanction  those 
proceedings,  to  determine  whether  they  be  iniquitous  or 
not — whether  it  shall  give  or  withhold  that  sanction.     Be* 
sides,  there  is  not  the  slightest  ground  of  equity  in  the  sup- 
plemental bill.     When  the  extraordinary  remedy  of  injunc* 
tion  is  asked  for,  the  court  is  bound  to  take  care,  that  this 
restraint  on  the  legal  right  of  a  citizen  shall  not  be  granted, 
without  effectual  security  being  taken  that  he  shall  not  be 
injured  thereby.    Upon  an  injunction  to  restrain  the  collec- 
tion of  money,  recovered  by  a  judgment  at  law,  the  ordinary 
practice  in  England  is,  to  require,  as  a  condition  precedent, 
that  the  money  be  deposited  in  court.    No  doubt  there  aro 
cases,  in  which  this  practice  ought  to  be  observed  with  us. 
But  in  no  case  can  an  injunction  issue  to  restrain  an  execu- 
tion for  a  debt  recovered  at  law,  (unless  when  the  money  is 
so  depositedi)  without  requiring  of  the  complainant  bond 
and  sureties  for  the  payment  of  the  money  into  court  upon 
the  dissolution  of  the  injunction.    Re^^.  Stat.  ch.  32,sec<  11. 
Such  a  bond  has  been  given  in  this  case — the  injunction  was 
dissolved — and  the  plaintiff,  charges  it  to  be  iniquitous  to 
bold  him  to  the  performance  of  this  obligation,  because  those, 
lor  whose  security  it  bad  been  required,  cannot  get  a  speedy 
remedy  for  their  debt,  by  execution  in  the  court  of  law! 
This  bond  was  intended  as  a  cumulative  remedy  for  the  ben- 
fit  ol  the  judgment  creditor,  and   the  very  circumstance, 
which  shews  a  special  necessity  for  its  exercise,  is  set  up  as 
a  reason  why  he  should  not  be  permitted  to  resort  to  it. 
,    Equally  unfounded  is  the  complaint  of  the  defendants 
with  respect  to  the  interlocutory  order,  from  which  they  have 
appealed.    It  is  no  more  than  the  holding  over  of  the  mo- 
tion of  the  defendants  for  further  advisement,  and,  under  no 
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Jane  1842 circumstances  that  we  are  aware  of,  can  such  a  proceeding 
j^^j^^  be  the  subject  of  an  appeal.  The  defendants,  as  itT  appears 
noTds  from  the  case  made  by  his  honor,  insisted  that  the  act  of  the 
»  ^  Legislature  prescribes  that  injunction  bonds,  upon  the  dis- 
'  solution  of  an  injunction,  shall  be  proceeded  on  . "  in  the 
same  manner,  and  under  the  same  rules,  regulations  and  re- 
strictions" as  bonds  on  appeals  from  the  County  to  the  Supe- 
rior Court,  (Rev.  Stat.  c.  32,  s.  13,)  and,  in  regard  to  thessj 
that  "judgment  may  be  instanter  entered  up  against  the  ap- 
pellant and  his  sureties,"  where  the  appellant  fails  in  his  ap- 
peal.  But  the  direction  to  render  the  judgment  inslanier 
certainly  does  not  prohibit  the  consideration  of  any  matter 
of  defence  against  the  prayer  for  judgment,  and  when  the 
court  has  reason  to  believe  that  such  matter  does  exist, 
it  cannot  be  doubted  but  that  the  court  may  afford  time  to 
make  it  appear  satisfactorily.  The  case  does  not  call  on  us 
for  an  opinion  in  what  manner  the  defence  here  alleged 
ought  to  be  shewn.  It  must  be  established  to  the  satisfac- 
tion of  the  court,  and  this,  we  should  presume,  may  be  done 
by  affidavits,  or  the  court  may,  in  its  discretion,  direct  an  is- 
sue to  be  tried  by  a  jury  to  pass  upon  its  truth,  or  order  an 
action  of  debt  to  be  brought  at  law  upon  the  bond.  If  it 
be  ascertained  that  the  bond  has  been  altered  in  a  material 
part  by  an  agent  of  the  defendants,  since  its  execution  and 
without  the  assent  of  the  obligors,  it  will  be  the  duty  of  the 
court  to  order  it  to  be' vacated. 

It  should  be  certified  to  the  court  below  that  <here  is  no 
error  in  either  of  the  interlocutory  orders  appealed  from,  and 
there  ought  to  be  judgment  here  for  costs  against  the  appel- 
lants respectivety  in  their  several  appeals. 

Per  Curiam,  Ordered  accordingly. 
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ROBERT  BARNES  m.  JOHN  W.  CALHOUN. 

The  Court  of  Equity  will  grant  injunctions  to  prevent  undoubted  and  jnae  1843 

irreparable  mischief;  and  it  may  thus  act  on  the  application  of  indi- 

Tiduals,  not  only  in  the  case  of  a  private  neisance,  but,  where  the  in- 
dividaals  suffer  special  injury,  in  the  case  of  public  nuisances  also. 

But  the  court  will  only  exercise  this  power  in  a  case  of  necessity,  where 
the  evil  sought  to  be  remedied  is  not  meiely  probable,  but  undoubted. 
And  it  will  be  particularly  cautious  thus  to  interfere,  where  the  appre- 
hended mischief  is  to  follow  from  such  establishments  and  erections 
(as,  for  instance,  a  public  mill)  as  have  a  tendency  to  promote  the 
public  convenience; 

This  cause  was  removed  to  the  Supreme  Court  for  a  heai^ 
ingf  by  cousent  of  parties,  at  Spring  Term,  1912,  of  Edge- 
comb  Court  of  Equity.  The  questions  arising  upon  the 
pleadings  and  proofs  are  stated  in  the  opinioiv  of  the  court. 

JB.  F.  Moore  for  the  plaintiff. 

Badger,  X  H.  Bryan  and  Whiiaker  for  defendant. 

Gastcn,  J.  The  object  of  this  bill  is  to  enjoin  the  de- 
fendant from  erecting  a  mill  on  a  branch  of  a  creek,  run- 
ning through  his  land,  in  the  county  of  fldgecomb.  The 
plaintiff  alleges,  that  the  erection  of  the  proposed  mill  would 
pond  the  water  back  and  cause  it  to  overflow  a  considerable 
part  of  his  land,  and  prove  utterly  destructive  to  the  health 
of  hiaiself  and  his  family,  and  highly  injurious  to  that  of 
several  of  the  neighbors.  The  defendant  admits  that  the 
erection  of  the  mill  will  cause  the  water  to  overflow  a  part 
of  the  plaintiff's  land,  which  he  alleges  to  be  unfit  for  eulti- 
vation,  insists  that  the  mill  is  called  for  by  the  wants  of  the 
community,  and  utterly  denies  that  its  erection  will  produce 
any  injury  to  the  health  of  the  plaintiff  or  his  family,  or  to 
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June  1842  that  of  any  of  his  neighbors.     Thirty-eight  witnesses  have 

UarneB"" '^^^  examined,  and  we  have  not  only  heard  all  these  depo- 

T       sitions  rvTad,  but  have  deliberately  read  them  afterwards,  in 

Calbonn.  Q^r  chambers.  It  is  unnecessary  to  state  them  minutely, 
Sut  the  material  facts,  which  we  collect  from  them,  are  as 
follows: 

The  tracts  of  land  of  the  plaintiff  and  the  defendant  are 
situated  in  the  fork  of  a  creek,  and,  on  the  south  side  of  that 
braAch  of  the  creek,  on  which  it  is  proposed  to  erect  the 
mill.  Their  dwellings  are  about  150  yards  apart,  each 
ufboul  half  a  mile  from  the  run  of  the  branch,  the  plaintiff's 
higher  up  the  branch  than  the  defendant'^.  At  the  propos- 
ed mill-site,  which  is  nearly  opposite  to  the  defendnnt's  dwel- 
ling, a  dam  was  raised,  upwards  of  fity  years  ago,  by  an  an- 
cestor of  the  defendant,  as  preparatory  to  the  erection  of  a 
mill;  but  he  was  prevented  from  completing  his  purpose  by 
a  want  of  means,  or  a  supposed  want  of  means;  and  the 
place  left  in  the  dam  for  the  mill  was  never  closed,  and  the 
water  consequently  not  ponded  back  by  the  dam.  The  mill, 
to  be  useful,  should  have  a  head  of  seven  or  eight  feet  of 
wat6r,,and,  to  obtain  this  head,  the  water  must  be  ponded 
back  about  a  mile,  and  made  to  cover  about  thirty  acres  of 
lapd.  This  land  is  now  low  and  wet,  with  a  growth  of 
Gum  and  Oaks;  and  more  of  it  belongs  to  the  defendant 
than  to  the  plaintiff.  The  water,  by  being  thus  ponded,  will 
be  brought  to  within  700  yards  of  the  plaintiff's  dwelling, 
and,  in  one  place,  where  there  is  a  short  depression  or  ra- 
vine, to  within  five  hundred  yards  thereof.  A  good  mill 
there  erected  would  be  a  public  convenience,  especially  to 
those  neighbors  who  live  on  the  north  side  of  the  branch, 
and  seems  to  be  generally  desired  by  them;  but  doubts  are 
entertained  by  several  of  the  witnesses,  whether  a  mill  caa 
be  made  to  stand  permanently  at  that  place. 

On  the  question  how  far  the  erection  of  the  proposed  mill 
would  pro'e  injurious  to  the  health  of  the  plaintiff  and  his 
family,  or  to  that  of  his  neighbors,  we  are  furnished  with 
testimony  of  two  kinds.  The  first  consists  of  the  opinions 
of  witnesses  derived,  as  they  declare,  from  their  observation 
and  experience.    Upon  these,  it  is  impossible  to  arrive  at 
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any  certain  conclusion.    Many  decleire  their  decided  con- June  I84a 
▼iction  that  it  will  be  exceedingly  pernicious  to  the  health  "Barnet 
of  the  plaintiff's  family  and  that  of  the  neighbors,  while  on       ▼ 
equal  nnmber  at  least,  express,  with  great  con6dence,  the  C""^""* 
opinion  that  it  will  be  perfectly  harmless  in  this  respect. 
Two  medical   gentlemen   depose  that  newly  erected  mill« 
ponds  generate  poisonous  miasma,  because  of  the  deconnpo* 
sition  of  the  trees  killed  by  the  standing  water;  that  this  mi-* 
asma  is  far  more  injurious  to  residences  on  the  north  than 
on  the  south  side  of  ponds,   because  of  the  general  preva* 
lence  of  southerly  winds  in  the  summer  season,  and  that 
physicians  are  not  agreed  as  to  the  extent  to  which  this  mi« 
asma  will  reach,  some  holding  that  it  will  not  be  injurious 
beyond  a  quarter  of  a  mile,  while  others  teach  that  its  dele- 
terious  effects  will  be  felt  two  miles  off. 

Upon  the  whole,  we  confess  that  the  strong  leaning  of  our 
opinion  is  with  those,  who  think  that  the  apprehensions  of 
the  plaintiff  are  not  without  foundation.     But  we  do  not,  on 
that  account,  feel  ourselves  authorized  to  grant  the  extraor- 
dinary remedy,  which   he   asks  of  us.     We  entertain  no 
doubt  ot  the  right  of  this  court  thus  to  act  in  cases  of  un-* 
donbted  and  irreparable  mischief,  and  we  hold  that  it  may 
thus  act  upon  the  application  of  individuals,  not  only  in  the 
case  of  a  private  nuisance,  but,  where  the  individuals  suf- 
fer special  injury,  in  the   case  of  a  public  nuisance  also. 
Spencer  v  London  and  Birmingham  Rail  Road  Compa" 
ny^  8  Simons  193.     But  it  will  only  act  in  a  case  of  neces-  I 
sity,  where  the  evil  sought  to  be   prevented  is  not  merely  ! 
probable,  but  undoubted.     And  it  will  be  particularly  can* 
tious  thus  to  interfere,  whore  the  apprehended  mischief  is  to 
follow  from  such  establishments  and  erections,  as  have  a 
tendency  to  promote  the  public  convenience.    No  one  can 
read  our  statutory  provisions  on  the  subject  of  erecting  pub- 
lic mills,  and,  declaring  the  remedy  for  persons  injured  by 
the  erection  of  public  grist-mills,  or  mills  for  domestic  mar\* 
iificlures  or  other  public  purposes,  and  fail  to  see  that  the 
Legislature  has  manifested  a  strong  disposiiion  to  favor  them. 
Ic  would  ill  accord  with  the  duties  of  the  ministers  of  lav 

to  act  counter  to  the  policy  of  the  makers  of  the  law. 

Y 
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June  1842    If  the  plaiDtiff  indeed  were  without  other  Temed7,  we 

~  should  feel  ourselves  bound  to  interpose  in  his  behalf;  for 

T       the  act  conteoiplatcd  by  the  defendant  is  an  adnaitled  wrongs* 

CalfaooD.  The  defendant  has  no  right  to  overflow  the  plaintiff's  laud. 

But  the  plaintiff  is  not  without  remedy.    He  can  prefer  bis 

petition  at  low,  and  on  the  trial  he  will  be  entitled  to  recover 

damages,  not  only  for  the  direct  injury  of  overflowing  his 

land,  but  for  the  injurious  effects  therefrom  resulting  to 

health.    And  it  is  specially  provided  by  the  statutes  referred 

to,  that,  if  the  annual  damage  be  estimated  by  the  jury  as  high 

OS  twenty  dollars,  the  plaintiff  may,  by  repeated  actions, 

compel  the  defendant  to  take  down  his  mill. 

This  legal  remedy  will  probably  prove  efficacious  for  every 
legitimate  purpose,  and  to  this  remedy  we  must  leave  the 
plaintiff 

The  bill  must  be  dismissed,  but,  as  we  think,  without 
eosts. 

Per  Curiam,  Bill  dismissed  without  costs. 
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EDWARD  DAVIE  and  Wife  and  others  et.  WILLUM  KlNband 

others. 

A  slave,  acquired  hy  a  testator  after  the  execution  of  his  will,  and  gir-  Jane  184t  ^ 
-   en  bj  htm  to  one  of  his  children,  by  parol,  passes  onder  a  general  re-  ~ 

sidaary  clause. 
The  parol  gift  was  Toid,  and  a  bequest  of  '*  the  residue*'  passes  all  the 

personal  estate  of  the  testator  at  the  time  of  his  deathy  not  otherwise 

specifically  disposed  of  by  the  will. 
The  cases  of  Sorrey  y  Bright^  1  Dev,  &  Bat.  Eq.  113,  and  MeConnelir 

Feebttf^  1  Dot.  &  Bat.  Eq.  601,  cited  and  approred. 

This  cause  was  transmitted  by  conseDt  of  parties  to  the 
Snpreme  Court,  at  Spriog  Term,  1842,  of  Person  Court  of 
Equity.    The  fisicts  are  set  forth  iu  the  opinion  of  the  court. 

P.  H.  Mangum  for  the  plaintiffs. 
W.  A.  Oraham  and  Norwood  for  the  defendants. 

RuFFiN,  C.  J.  In  1834,  John  Holloway  made  his  will 
a&d  testament,  and  therein,  after  many  devises  and  particu- 
lar legacies  of  slaves  and  other  things,  he  bequeathed  as 
follows:  "  The  residue  ot  my  estate,  if  any,  to  be  equally 
divided  among  all  my  childr^i:^'  and  he  appointed  the  de- 
fendant King,  and  three  others,  his  executors.  I^e  testator 
died  in  1840,  and  the  will  wi»  proved  by  King  and  others, 
the  executors,  who  properly  administered  the  estate,  as  is  ad- 
mitted in  the  bill)  except  as  to  a  certain  slave,  called  Grace. 
The  bill  is  filed  by  some  oi  the  testator's  children,  against 
the  other  children  and  the  executors;  and  states,  as  to  the 
said  slave,  that  she  belonged  to  the  testator  at  his  death,  and 
was  not  specifically  given  away  in  the  will,  but  formed  a 
part  of  the  residue  of  the  estate,  and  ought  (o  be  divided 
amoof  aH  the  cbildreu  equally;   but  that  the  defendant 
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Junp  1^43  King  had  her  in  his  possession,  and,  claiming  her  as  his  own 
jy^^.     property,  refused  to  account  for  her  as  n  part  of  his  testator's 
V       estate.    The  prayer  is,  thiit  she  may  be  declared  to  be  a  part 
Ki'^if-     of  the  residue,  and  distributed  accordingly. 

It  is  not  material  to  mention  the  answers  ot  any  of  the 
defendants^  except  that  of  King,  upon  which  the  only  qnes* 
tion  in  the  cause  arises.  He  states  that  he  married  a  daugh- 
ter of  the  testator's  by  his  second  wife,  who  was  a  daughter 
of  one  FTalliburton;  and  that,  after  the  testator  had  made  his 
will,  Halliburton  gave  to  his  son-in-law,  Holloway,  the  slave 
in  question;  and  that  the  latter  never  took  her  into  his  actu« 
al  possession,  but  caused  her  to  be  sent  directly  from  Halli- 
burton's to  the  defendant  King,  as  a  gift  and  advancement 
from  Holloway  to  his  daughter,  Mrs.  King,  and  her  husband; 
and  that,  as  such,  he.  King,  received  her,  and  had  her  ia 
possession  for  more  than  tbree  years  before  and  up  to  the  time 
of  Holloway's  death,  claiming  her  as  his  own;  and  that  the 
testator,  frequently,  during  that  period,  declared  that  he  had 
given  the  slave  to  the  defendant,  King.  Upon  those  facts, 
the  answer  insists,  that  the  testator  did  not  consider  Grace 
as  a  part  of  his  estate,  and  that,  by  a  proper  construction 
of  the  residuary  clause,  she  does  not  pass  under  it;  but  that 
the  testator  died  intestate  as  to  her,  and  that  thereby  the  pa- 
rol  g\ii  to  King  became  a  perfect  title  upon  the  death  of 
Holloway. 

The  court  is  relieved  from  the  duty  of  considering  the 
latter  point  made  in  the  answer,  upon  the  efiect  under  the 
act  of  1806,  of  intestacy  as  to  a  particular  slave  l)efore  put 
into  possession  of  a  child  by  the  parent;  upon  which  doubts 
may  yet  be  entertained:  Stallings  v  Slallings^  1  Dev.  Eq. 
298.  Hurdle  v  Ellioii,  I  Ired.  174.  We  are  thus  relieved| 
since  there  cannot  be  a  doubt  that  the  testator  did  not  die  in- 
testate as  to  this  slave.  The  answer  notices  the  fact,  that 
Holloway  acquired  the  negro  after  he  made  his  will,  and  upon 
that  coupled  with  the  parol  gift  to  King  and  wife,  the  argu- 
ment is  founded,  that  the  testator  did  not  intend  to  include 
this  slave  under  the  residuary  clause.  But  it  is  clear  law, 
that  a  general  residuary  clause  passes  a  personalty,  not  oth^ 
AjTwise  effectaally  di8pps9d  of,  although  acquired  subsequent^ 
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ly  to  the  execution  of  the  will.  In  this  respect  wills  and  testa-  i^ne  1843 
inents  differ;  a  devise  passing  only  such  land  as  the  party  ^^^.^^ 
had  at  the  time  of  making  the  will,  while  a  disposition  of  ▼ 
personalty  takes  all  the  testator  should  have  at  his  death.  ^^^ 
Which  last  is  not,  upon  any  intention  to  pass  a  paiticular 
chattel,  not  owned  by  the  testator  when  he  made  his  will; 
bnt  it  goes  upon  the  general  intention  declared  by  him,  in 
the  residuary  clause,  not  to  die  intestate  as  to  any  thing. 
Sorrey  v  Bright,  I  Dev.  &  Bat.  Eq.  113.  This  instrument, 
therefore,  posses  all  that  it  would  have  done  l<ad  it  been  ex- 
ecuted immediately  before  the  testator's  death;  and,  as  the 
woids  "  the  residue  of  my  estate"  are  broad  enough  to  take 
in  this  negro,  if  she  belonged  to  the  testator,  the  only  ques- 
tion is,  did  shd  belong  to  him?  Upon  that  there  is  no  doubt. 
Both  parties  claim  under  him,  and  the  defendant,  by  parol 
gift,  amounting  only  to  a  bailment,  to  hold  at  the  testator's 
pleasure,  capable  of  becoming  a  valid  gift  ab  initio  upon  a 
condition,  which  has  not  happened — that  the  testator  should 
die  intestate.  In  a  case  not  so  strong  as  this,  McConntll  v 
Peebles,  I  Dev.  &  But.  Eq.  601,  we  held  that  under  a  gift 
of  "  all  my  negro  slaves"  not  only  those  in  the  testators  pos- 
session, but  those  previously  given  by  parol  to  his  children, 
passed.  This  slave  must,  therefore,  be  declared  a  part  of 
the  residue  of  the  testator's  estate,  and  the  usual  accounts 
and  directions  for  a  division  among  the  children  be  ordered. 

Per  Curiam,  Decreed  accordingly 
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SARAH  E.  DBVEREUX  and  others  vt.  BENJAMIN  DUNN. 

JoDe  1843  ^*  devised  as  follows.  **  I  devise  and  bequeath  to  my  wife,  S.  .£.  D,, 
— ^.-  and  to  my  daaghter,  E.  J.  D.,  and  thoir  heirs  forever,  all  my  estates 
real  and  personal,  to  he  equal  and  joint  heiis  lo  sell  and  dispose  of  the 
same,  and  16  the  survivor  on  the  death  of  either  of  them;  and  should 
my  wire  bring  foiTh  a  living  child,  being  now  in  a  slate  of  pregnaDc/i 
X  make  such  child  equal  and  joint  heir  with  my  child  E.  J.  D.  and  my 
wife  S.  E.  D.  1  further  appoint  my  wife  S.  E.  D.  sole  executrix,  all 
my  estate  real  and  personal  being  at  her  absolute  disposal  during  the 
minority  of  my  child  or  children,  she  having  the  sole  guardianship  of 
said  children."  The  testator  died,  and  the  child  of  which  his  wifb 
was  pregnant  was  aflerwards  bom:  Heldt  Ist,  that  od  the  birth  of  the 
posthamous  daughter,  the  mother  and  her  two  daoghiers  were  devi- 
sees and  legatees  in  common  in  fee,  subject,  at  least,  as  between  the 
mother  and  her  daughter  E.  J.  D.,  to  an  executory  devise  over  to  the 
survivor.  2dly,  that  the  widow  had  no  power  under  the  will  to  sell 
the  real  estate;  that  the  deed  of  the  daughters,  they  being  under  age; 
would  be  either  void  or  voidable,  and,  therefore,  that  a  contract  for  the 
sale  of  the  land  could  not  be  enforced. 

This  cause  was  transmitted,  by  consent  of  parties,  to  the 
Supreme  Court,  from  the  Court  of  Equity  of  Bertie  county, 
at  Fall  Term,  1841. 

The  bill  was  filed  at  Fall  Term,  1841,  in  the  name  of  Sa* 
rah  E.  Devereux,  Elizabeth  J.  Devereux  and  Georgiana 
Devereux,  the  latter  being  infants,  who  sued  by  their  mo- 
ther, the  said  Sarah,  and  alleged,  that  in  the  year  1837, 
George  P.  Devereux,  of  the  county  of  Bertie,  departed  this 
life,  having  first  duly  made  and  published  his  last  will  and 
testament,  in  writing,  whereby  he  devised  to  the  plaintiffs  a 
certain  plantation  in  the  county  of  Bertie,  and  bequeathed 
them  the  negroes,  stock  and  tools,  whicli  were  upon  the 
same;  and  the  plaintifis  further  alleged,  that  by  the  said  will, 
certain  powers  of  sale  were  vested  in  the  said  Sarah  E.— i 
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that  in  the  execution  of  the  said  power,  the  said  Sarah  E.,  Jnne  1840 
in  the  month  of  March,  1841 ,  contracted  to  sell  the  eaid  land.  ^ 
slaves,  stock  and  tools  to  the  defendant,  Benjamin  Dunn,  by       t 
written  articles,  a  copy  of  which  was  annexed  to  the  bill,  in     ^Q>ufc 
consideration  of  the  sum  of  twenty-five  thousand  dollars,  to 
be  paid  in  the  meaner  stipulated  in  the  said  articles.    The 
plaintiffs  further  alleged,  that  the  said  Benjamin  was  perfect- 
ly  willing  to  perform  the  contract,  and  that  the  said  Sarah 
was  also  perfectly  satisfied  therewith,  but  that  the  said  Sarah 
and  the  said  Benjamin  were  advised  that  the  said  Sarah 
might  have  exceeded  the  powers  given  by  the  said  will,  and 
the  said  Sanih  was  unwilling  so  to  do,  and  the  said  Benja« 
mio  very  reasonably  might  decline  completing  the  said  pur- 
chase, until  he  was  certain  that  the  said  Sarah  had  the  pow- 
er to  convey  to  him  a  perfect  and  indefeasible  title.     The 
plaintiffs  then  averred  that  they  were  advised  that  the  said 
Sarah  had,  in  and  by  the  said  will,  ample  power  to  make 
the  said  contract  of  sale,  and  they  prayed  that  the  paid  Ben- 
jamin might  specifically  execute  the  same. 

The  defendant  in  his  answer  admitted  the  death  of  Geo.  P. 
Devereux,  the  execution  and  probate  of  his  last  will  and  testa- 
ment, and  the  contract  between  the  defendant  and  the  plaintiff 
Sarah,  as  stated  in  the  plaintiff's  bill,  and  averred  his  readi- 
ness to  comply  with  this  contract,  on  his  part,  provided  the 
said  Sarah  was  authorized  by  the  will  of  the  said  George  to 
make  such  contract,  and  provided  he  could  receive  a  secure 
title  to  the  property  contracted  to  be  sold  to  him. 

The  following  is  a  copy  of  the  will  referred  to  in  the  bill 
and  answer: 

I,  George  P.  Devereux,  of  North  Carolina,  being  in  sound 
and  disposing  mind  and  memory  on  this  5th  day  of  May, 
1837,  now  revoke  all  my  former  wills  and  testaments. 

I  give  and  bequeatli  to  my  ever  dear  wife  Sarah  Elizabeth 
Devereux,  and  to  my  dear  daughter  Elizabeth  Johnson  Dev- 
ereux and  their  heirs  forever,  all  my  estate,  real  and  person-, 
aly  after  all  my  debts  are  paid,  to  be  equal  and  joint  heirs  to 
sell  and  dispose  of  the  same — and  to  the  survivor  on  the 
death  of  either  of  them.    And  should  my  wife  bring  foiih 
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Jane  lS49a  living  child,  being  now  in  a  state  of  pregnancy,  1  make 

Deverenz^  ^^^'^  ^^'^  equal  and  joint  heir  with  nay  child  Elizabeth 
y  Johnson  Devereux  and  my  wife  Sarah  Elizabeth  Devereuz. 
Dann*  ]  further  appoint  my  wife  Sarah  Elizabeth  Devereux  sole  ex- 
ecutrix — all  my  estate,  real  and  personal,  being  at  her  abso* 
lute  disposal  during  the  minority  of  my  said  child  or  chiU 
dren,  sh^  having  the  sole  care  and  guardianship  of  said  chil* 
dren.  Being  now,  as  I  apprehend,  on  the  borders  of  eterni* 
ty,  I  solemnly  declare  this  to  be  my  last  will  and  testamenti 
in  presence  ol  (Siorned) 

G.  P.  DEVEREUX. 
(Attested  by  three  witnesses) 

^  Whereas,  I,  George  P.  Devereux,  of  the  State  of  North 
Carolina,  having  made  and  duly  executed  my  last  will  and 
testament,  in  writing,  bearing  date  the  5th  duy  of  May,  A. 
D.  1837:  Now,  I  hereby  declare  this  present  writing  to  be  a 
codicil  to  my  said  will,  and  direct  the  same  to  be  annexed 
thereto  and  taken  as  part  thereof.  And  I  do  hereby  give 
and  bequeath  to  my  dear  wife  Sarah  Elizabeth  Devereux, 
and  to  my  dear  daughter  Elizabeth  Johnson  Devereux,  and 
to  any  future  issue  of  my  wife  now  encienle,  due  proportions 
equally  to  be  divided  of,  in  and  to,  any  and  all  lauds,  tene- 
ments, slaves  and  other  personal  estate  which  may  come  to  me 
by  devise,  descent  or  gift,  from  my  father  or  any  other  source; 
to  them  and  their  heirs  and  assigns  forever,  and  in  case  of 
either  of  them  dying  without  a  will,  to  the  survivor  or  sur- 
vivors of  them,  their  heirs  and  assigns,  forever.  In  witness 
whereof,  I,  the  said  George  P.  Devereux,  have,  to  this  codi- 
cil, set  my  hand  and  seal,  this  5th  day  of  May.  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  thirty-seven. 

(Signed)        G.  P.  DEVEREUX. 
(Attested  by  three  witnesses) 

The  cause  was  set  for  hearing  upon  the  bill,  answer  and 
exhibits,  the  latter  consisting  of  the  will  and  the  contract 
referred  to,  and  was  then  transmitted  to  this  court. 

Badger  for  the  plaintiffs. 
No  counsel  for  the  defendant. 
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Daniel.  J.  The  bill  is  brought  for  a  specific  execution  Jqdo  1840 
of  an  aa:reemenf,  entered  into  by  the  defendant  and  Sarnh  r 
E.  Deferens,  that  the  defendant  would  purchase  the  hind,  v 
slaves  and  farmins^  stock  (herein  mentioned.  Tlie  defend-  Donn. 
ant  is  willing  to  complete  the  purchase,  if  he  can  get  a  good 
title  to  the  whole  property.  The  complainants'  title  to  con- 
vey the  land  rests  upon  the  last  will  and  testament  of  George 
P.  Devereuic,  the  late  husband  of  the  plaintiff  Sarah  B. 
Devereux,  and  father  of  the  other  plaintiffs.  The  will  is 
made  a  part  of  the  case;  and,  in  construing  it,  we  will  say, 
Jirst^  that  on  the  birth  of  the  daughter  Georgiann,  the  mo- 
ther and  her  two  daughters  were  devisees  and  legatees  as 
tenants  in  common  in  fee;  subject,  at  least,  as  between  the 
mother  and  her  daughter  Elizabeth,  to  an  executory  devise 
over  to  the  survivor  on  the  death  of  either  of  them.  Whe- 
ther the  words  "and  to  the  survivor  on  the  death  of  euher 
of  them"  extends  to  the  share  of  Georgiana,  it  is  not  now 
necessary  to  declare.  Sufficient  it  is  to  say,  that  Mrs.  Dev- 
ereux  has  not,  under  the  words  contained  in  this  part  of  the 
will,  "to  be  equal  and  joint  heirs  to  sell  and  dispose  of  the 
same,"  power  to  fnake  an  absolute  title  in  fee,  or  such  a  title 
as  this  Court  will  compel  a  defendant  to  take.  The  two  in- 
fant daughters  have  interests  in  the  estate,  and  any  deed 
from  them  would  be  void  or  voidable.  Secondly;  the  testa- 
tor, after  making  his  wife  sole  executrix,  speaks  as  fol- 
lows: "all  my  estate,  real  and  personal,  being  at  her  (his 
wife's)  absolute  disposal  during  the  minority  of  my  said 
child  or  children,  she  having  the  sole  care  nnd  guardianship 
of  said  children."  We  are  unable  to  see  from  this  clause 
any  power  given  to  Mrs.  Devereux  to  convey  for  a  longer 
period  tlian  her  children  respectively  remain  under  the  ago 
of  twenty-one  years.  The  plaintiffs  in  no  way  can  make  a 
good  and  absolute  liilo  in  fee  to  the  land,  so  far  as  wecaa 
discorer.    The  bill  must  be  dismissed  with  costs. 

Per  Curiam,  Bill  dismissed  with  costs. 
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'  THK  9TAT£  on  the  relation  of  the  Wardens  of  the  Poor  of  Beaiifoit 
CoaDty  v«.  WILLIAM  B.  H.  GERARD. 

Jane  1842  A*  devised  certain  lands  to  hie  wife  for  life,  and  after  her  death  to  B.  S. 
-  for  life,  and  "  after  the  death  of  B.  8.  to  the  poor  of  the  county  of 
Beaufort,  on  the  express  following  conditions  and  no  other,  that  is  to 
say,  that  they  shall  never  be  sold,  but  be  held  as  a  stock  belonging  to 
«atd  poor,  subject  to  be  rented,  cultivated  or  leased,  as  the  wardens  or 
aaairagers  of  the|>oor  may  deem  roost  advisable,  but  never  to  be  let 
for  a  longer  term  of  time  than  seven  yeairs,  and  no  more  timber  to  bo 
need  than  is  necesfiary  for  the  use  of  farming  &c." 

Beld^  first,  that  this  devise  did  not  vest  the  hgai  title  to  the  lands  in  the 
wardens  of  the  poor,  either  as  individoals  or  in  their  corporate  capa- 
city, and  that  therefore  they  had  no  right  to  recover  them  at  law; 
secondly,  that  a  devise  to  **  the  poor  of  a  county*'  is  a  devise  to 
'*such  a  charitable  purpose  as  was  allowed  by  law*'  before  the  pas- 
sage of  our  statute  concerning  chariiies.  Rev.  Stat,  c  18,  and  is  there- 
fore embraced  within  the  provisions  of  that  statute,  and  that  it  is  suf- 
ficiently definite  to  authorize  a  Court  of  Equity  to  enforce  it:  thirdly^ 
that  xYiie ptrpeiuities^  forbidden  by  our  constitution,  are  estates  settled 
for  j>rtDa/e  tf«et,  so  as  to  be  unalienable,  and  do  not  include  public 
charities. 

The  cases  of  Haywood  v  Craven's  Executors^  2  Law.  Rep.  567,  and 
Griffin  v  Graham^  2  Hawks  96,  cited  and  approved. 

This  was  an  appeal  from  the  decree  of  his  honor  Judge 
Settle,  at  the  Fall  Term,  1841,  of  Beaufort  Conrt  of  Equi- 
ty, sustaining  the  defendant's  demurrer  and  dismissing  the 
plaintiff's  bill. 

The  bill,  which  was  filed  at  Fall  Term,  1839,  was  at  the 
instance  of  the  Solicitor  for  the  State  in  the  second  judicial 
district,  by  and  at  the  relation  of  the  wardens  of  the  poor  of 
Beaufort  county,  against  William  B.  H.  Gerard.  The  bill 
charged  that  Charles  Gerard,  late  of  Edgcomb  county  and 
State  of  North  Carolina,  died  seized  and  possessed  of  certain 
tracts  of  land,  lying  in  the  county  of  Beaufort,  and  by  his 
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last  wi!l  and  testament,  dqljr  executed,  and  admitted  to  pro-<J««>*  ^^^ 
bate,  in  the  Court  of  Pleas  and  quarter  Sessions  of  the  said  ^"^j^T 
connty  of  EJdgcqrob,  at  November  Term,  1797,^devised  and  w 
bequeathed  unto  his  mother,  Dinah  Simon,  tohave/andto  G«r»T*. 
hold  for  the  term  of  her  natural  life,  the  said  tracts  of  land,' 
which  were  particularly  set  forth  in  the  said  last  will  and 
testament,  and  in  the  deeds  and  conveyances  there  referred 
to,  copies  of  all  which  were  appended  to  the  said  bill,  and 
prayed  to  be  taken  as  part  thereof — that  by  the  said  last  will 
and  testament  he  further  devised  the  said  lands,  after  fl>e 
death  of  the  said  Dinah,  unto  Benjamin  Simon  for  the  temt 
oi  his  natural  life,  and,  after  the  death  of  the  said  Benjamin, 
'•  to  (he  poor  of  the  county  rf  Beaufort,  on  the  express  fol- 
lowing conditions  and  no  other,  that  is  to  say,  that  they  sluiU 
never  be  sold  but  be  held  as  a  stock  belonging  to  the  said 
poor,  subject  to  be  rented,  cultivated  or  leased,  as  the  war* 
dens  or  managers  of  the  poor  may  deem  most  advisable,  but 
never  to  be  let  for  a  longer  term  of  time  than  seven  years, 
and  no  more  timber  to  be  cut  than  is  necessary  for  the  nse 
of  farmins:  d&c." — that  after  the  death  of  the  said  Charles 
Gerard,  which  took  place  some  time  in  March,  1797,  tlfi« 
said  Dinah  Simons  remained  in  possession  of  the  said  lands 
until  the  period  of  her  death  sometime  in  1818 — that  the 
said  Benjamin  died  in  the  lifetime  of  the  said  Dinah — ^thaC 
in  1819  the  wardens  of  the  poor  took  possession  of  the  said 
lands,  and  rented  them  to  divers  persons  ibr  the  period  of 
seven  years,  for  the  use  of  the  poor  of  the  said  county,  ac- 
cording to  the  intent  and  meaning  of  the  said  will,  and  that 
their  lessees  entered  and  took  possessbn  of  the  said  demised 
premises — that  shortly  after  the  expiration  of  these  several 
leases,  the  defendant,  William  B.  H.  Gerard,  entered  and 
took  possession  of  the  said  lands,  claiming  to  be  the  heir  at 
lawcf  the  said  Charles  Gerard,  and  thereby  lawfully  enti- 
tled to  the  same,  and  has  since  eontintied  and  is  now  in 
possession  of  the  same — that  the  relators  hoped  to  be  allow- 
ed by  him  to  manage  and  lease  out  the  said  lands  to  the  iise 
of  the  poor,  according  to  the  intent  of  the  will  of  the  testa- 
tor, and  frequently  requested  of  him  than  he  would  allow 
them  so  to  do:  but  that  he  had  absolutely  refused  to  do  so,,  or   . 
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Jane  1843  to  give  any  account  of  the  rents  and  profits  of  (he  same,  so 
""TJ"!^^     thai  the  charitable  intentions  of  the  testator  were  likely  to 
V       be  wholly  frustrated.     The  bill  then  prayed  that  the  said 
Gerard,    oharity  niight  be  established,  and  the  defendant  be  declared 
a  trustee,  for  the  benefit  of  the  poor  of  the  said  connty  of 
Beaufort,  of  the  said  lands,  subject  to  the  control  and  man- 
agement of  the  said  wardens,  according  to  the  intensions  of 
the  testator  as  before  set  forth,  and  that  he  might  render  an 
account  of  the  rents  and  profits  of  the  said  lands  for  the  time 
be  has  had  possession  thereof,   under  the  direction  of  the 
conrt,  and  might  pay  over  the  sum  which  might  be  found 
due  to  the  said  wardens  to  be  applied  according  to  the  said 
will,  and  for  such  other  and  further  relief  &c. 

To  this  bill  the  defendant  put  in  a  general  demurrer,  and 
the  plaintiff  joined  in  demurrer.  Upon  argument  the  de- 
murter  was  sustained  and  the  bill  dii$mi$scd,  from  which 
decree  the  plaintifi*  appealed  to  the  Supreme  Court. 

J.  H.  Bryan  in  support  of  the  demurrer.  The  trust  is 
too  indefinite — the  "  poor  of  Beaufort  county"  have  nocapa* 
city  to  take.  In  this  respect  this  case  differs  from  Griffin  v 
Grakam,  2  Hawks  96,  for  there  the  devisees  had  a  legal  ca- 
pacity to  take.  In  Moggridge  v  Thackwell^  7  Ves.  Jun.  36, 
the  court  adopted  this  distinction:  that  when  the  charity  be- 
queathed is  through  the  medium  of  trustees^  where  all  the 
trustees  are  dead,  or,  some  being  dead,  the  discretion  is  whol< 
]y  or  partially  gone,  or  the  surviving  trustees  refuse  to  act, 
or  some  are  willing  to  act  and  others  refuse  to  act;  in  all 
these  cases  the  court  distributes  the  fund  by  means  of  a 
scheme;  but  when  the  object  is  charity,  without  a  trust  in- 
terposed, "the  constitution,"  in  the  language  of  Lord  C.  J. 
WiLMOT,"  finds  a  trustee  in  the  King,  as  parens  pair  ice , 
who  cxciTUtes  it  by  sign  manual,  exercising  a  discretion  with 
reference  to  the  intention  of  the  testator."  Here  no  trustees 
are  interposed  (unless  the  court  should  regard  the  wardens 
as  trustees,  which  would  be  fatal  to  the  bill  as  framed^ 
it  would,  therefore,  in  England,  he  a  case  for  the  exercise  of 
the  royal  discretion  by  sign  manuni — which  cannot  be  dono 
^ere. 
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The  court  here  cannot  go  to  theestreme  length  to  which  J"»e  184a 
the  Court  of  Chancery  goes  in  England,  for  there,  if  the  be-"  £ 
quest  indicate  a  charitable  purpose,  but  the  object  is  against  Che       v 
policy  of  the  law,  the  court  will  lay  hold  of  the  charitable  in-  Gerard, 
tention  and  apply  it  to  some  purpose,  agreeable  to  law.  2  Sto- 
ry's Eq.  Com.  414.    And  it  matters  not  whether  it  can  be 
carried  into  exact  execution — the  court  will  execute  it  cy 
pres.    2  Story's  Eq.  Com.  415,  420^     Cypres  execution  is 
not  admitted  here.     McAuley  v    Wilson ^  1  Dev.  Eq.  276. 
This  jurisdiction  in  charities  is  hardly  reconciieable*  with 
sound  principles  or  the  exercise  of  judicial  authority.    Ibid. 
394.    Again  the  Court  of  Chancery  will  nol  establish  a 
trust  for  indefinite  purposes  of  benevolence,  although  there 
is  an  existing  trustee,  as  in  Morris  v  the  Bishop  of  Durham, 
2  Story's  Eq.  Com.  406. 

Our  act  concerning  charities,  Rev.  Stat.  e.  18,  which  is 
the  only  statute  on  the  subject  now  in  force,  contemplates 
only  the  case  where  trustees  are  appointed,  or  persons  to 
whom  are  confided  the  management  &c.  of  the  property. 
This  is  notn  bill  filed  against  trustees  to  enforce  a  trust — 
the  defendant  is  not  a  trustee,  but  claims  in  his  own  right 
adversely,  and  is  in  adverse  possession.  The  bill  is,  there- 
fore in  the  nature  of  an  ejeciment  bill.  Story's  Eq.  Plead. 
374.  By  the  statement  of  the  bill  the  defendant  is  a  treg* 
passer.  This  case  is  left  as  before  the  statute,  or,  at  least,  is 
left  to  the  ordinary  jurisdiction  of  the  court,  which  well 
might  be  exercised,  if  there  was  a  trustee  and  a  definite  le-  \ 
gal  trust. 

The  charges  in  the  bill  are  too  vague.  It  does  not  charge 
that  the  defendant  is  the  heir  at  law,  but  merely  alleges  that 
he  entered  and  took  possession,  c/aimin^  to  be  the  heir  at 
law.  This  is  not  a  sufficient  averment  that  he  is  in  fact  the 
heir  at  law,  for  the  allegation  is  quite  consistent  with  the  de- 
fendant's being  a  mere  trespasser.  He  must  be  heir  in  fact 
and  law,  to  enable  the  court  to  convert  him  into  a  trustee. 
Certainty  to  a  common  intent  at  least  is  required.  Story's 
Eq.  Plead.  206,  213. 

The  counsel  also  contended  that  the  devise  attempted  to 
create  a  perpetuity^  and  was  therefore  void,  as  being  contrary 
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Jtne  i84dto  our  coaafitutioti. 

""^J^^^    .  WUliatn  B.  Rodman  for  the  plaintiff.    Two  principal 

▼        objections  are  made  to  the  decree  prayed  in  tliis  bill. 
Geiar^.        1st,  That  the  legal  estate  in  the  lands  did  not  descend  to 
the  defendant,  the  heir  of  the  testator,  but  was  well  devised 
away  to  the  wardens  of  the  poor  or  elsewhere. 

2d,  That  the  charitable  purpose  of  the  testatoc  is  too 
vague  and  indefinite  to  be  effected  by  the  court:  that  it  isoiU 
of  the  statute. 

In  answer  to  the  first  objection,  it  is  contended  tliat  the  le- 
gal estate  was  not  devised  away,  but  did  descend  on  the  de- 
fendant; because 

1st,  The  heir  is  not  disinherited  by  a  simple  intent  that 
he  shall  not  have:  the  intent  must  be  that  some  other  com* 
petent  person  shall. 

2d,  The  gift  is  not  directly,  or  in  terms  to  the  wardens  of 
the  poor,  but  to  "the  poor  of  the  county  of  Beaufort,"  "to 
be  held  as  a  stock  belonging  to  said  poor,"  &c.  But  "the 
poor,"  bemg  a  fluctuating  and  indefinite  body,  having  no 
corporate  existence,  cannot  take.  2  Thos.  C!oke,  c.  33,  p. 
253;  Lewin  on  trusts,  72;  powers  are  given  to  the  wardens 
but  no  estate. 

3d,  If  considered  as  a  devise  to  the  wardens  it  is  still  void. 
The  wardens  are  what  has  been  called  a  quasi  corporation^ 
and  if  this  gift  is  to  them  it  is  obviously  in  their  corporate 
capacity — as  officers,  not  as  individuals;  3  Peters,  153. 
They  cannot  take  as  individuals,  because  contrary  to  the  in- 
tent— not  as  a  corporation,  because,  1st,  Corporations  are  out 
of  the  Stat,  of  Wills.  2d,  The  powers  of  a  corporation  are 
limited  to  those  granted  in  its  charter.  Bank  of  AnguHu 
y  Earle,  13  Peters  687:  and  a  power  to  holdlands  is  no 
where  given  to  the  wardens  of  the  poor.  They  do  not  evien 
own  the  poor-house  which  they  superintend.  1st  Rev.  Stat, 
c.  89,  &  12.  Church  wardens  in  England  cannot  hold  tends. 
2  Thos.  Coke^  c.  33,  p.  253.  3d,  Corporations  cannot  take 
upon  a  trust  foreign  to  the  objects  of  their  institution. 
Jackson  v  Hartteell,  8  Johns.  Rep.  425.  The  wardens  ave 
the  channela  fixed  by  law  to  coocfaicit  \h&  public  boanty  to 
pMseribed  oi3()ec(»:  in  thad  eapaiAtf  they  are  tdspon«ibl0^  ae- 
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countable,  ami  within  control.  As  the  distributors  of  indi-  J««»  1849 
iridual  donations,  they  would  be  unaccountable,  and  have  g^^^ 
no  guide  but  their  caprice.  That  was  not  the  intent  of  the 
law.  Could  they,  for  instance,  contract  with  laborers,  or 
purchase  slaves  to  cultivate  this  farm?  In  Inglis  v  Trus- 
tees of  Sailors  Snug  Harbor^  3'  Peters  99,  the  gift  was  to 
the  Cliancellor  of  the  State  of  New  York,  the  Recorder  of 
the  City  and  other  .officers  and  their  successors:  it  was  ad- 
mitted they  could  not  take  in  their  corporate  capacities. 

4ih,  The  devise  is  not  to  the  wardens  by  their  corporate 
oame,  but  to  the  <<  wardens  or  managers  of  the  poor,"  and.  is 
void  in  law  for  misnonoer. 

In  answer  to  the  second  objection,  it  is  contended  that  the 
charitable  purpose  is  sufficiently  defined  to  be  "within  the 
control  of  the  court" — the  test  in  several  of  the  cases  cited 
below: — Otnnany  v  Butcher^  1  Turn.  &  Russ;  ]  1  Cond.  Ed. 
Chan.  Rep.;  and  in  the  language  of  the  Stat.  1  Rev.  St.  c. 
18,  is  "such  as  is  allowed  by  law."  The  Stat.  43  Eliz.,  was 
in  force  in  this  State  at  the  time  of  making  this  will,  Grif- 
-fin  V  Graham,  1  Hawks  96:  and  is  found  in  1  Rev.  Stat.  c. 
18,  with  such  alterations  only  as  conform  it  to  the  actually 
existing  state  of  the  English  law;  2  Story,  Eq.  Ju. — Courts 
of  Equity,  in  this  State,  possess  Ae  same  powers  over  the 
subject  as  the  English  Courts  of  Chancery;  and,  also,  the 
powers  of  the  Lord  Chancellor  as  administrator  of  the  pre- 
rogative of  the  King.  Griffin  v  Graham^  nt,  aup,]  and 
this  case  must  be  decided  as  it  would  be  in  England.  The 
preamble  to  the  43  Eliz.  enumerates  as  charitable  puTposes 
"the  relief  of  aged,  impotent,  and  poor  people;"  but  "poT- 
erty  itself  is  sufficient;"  Cum.  Dig.  Uses.  N.  1.  To  show 
that  devises  infinitely  more  indefinite  and  vague  than  this 
have  been  upheld^  and  what  is  conceived  to  be  the  true  rule 
on  this  point,  the  court  is  referred  to  Com.  Dig.  Uses,  N.  1, 
N.  11;  and  particularly  to  MoggridgBV  Thackwell,  7  Ve?. 
87;  Farmer  v  Jfills,  1  Mer.  94,  which  were  cited  and  ap- 
proved in  Griffin  t  Gi-aham]  Ellis  v  Selby,  1  Mylne  & 
Craig  286,  298;  Baker  v  Sutton,  1  Keen,  224,  233;  Legge 
y  AsfciU,  I  Turn.  &  Russ.  260;  Omnany  v  Butcher,  Id.; 
2  Story,  Eq.  Jar.  51156,  67,  69,  70,  81;  1  Vcm.  225;  AHor* 
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Jooo  1842  Hep  Gen.  v  Coniberj  2  Sim.  &  Stor.  93;  1  E.  C.  C.  R.  363; 

""r  the  gift  was  "to  the  widows  and  orphaus  of  the  parish  of 

r       Im"  established  in  favor  of  the  poor  widows  and  orphans  of 

®««^^-  L.  In  Ac.  Gen.  v  Matthews,  2  Lev.  167,  Henry  Frier  by 
win  appoints  trustees  to  pay  an  annuity  "to  three  parishes 
of  L.  lor  the  poor  of  the  parishes.''  The  residue  he  declares 
the^  shall  be  seized  of  "  for  the  use  of  the  poor  in  general 
forever:"  held  good.  In  At.  Gen.  v  Clarke,  Amb.  4S22,  the 
legacy  was  to  "the  poor  inhabitants  ot  L."  In  At.  Gen.  y 
Ranee,  Id.,  to  "the  poor."  In  At.  Gen.  v  Herrick,  Id.  712: 
to  "  pious  and  charitable  uses."  Inglis  v  Trustees  of  Sai- 
lors Snug  Harhor,  3  Peters  119;  and  opinion  of  Story,  J., 
153;  opinion  of  Story,  J.,  3  Peters,  App.  484.  Waldo  v 
Casei/  16;  Ves.  21  >6. 

Compared  with  many,  if  not  all  of  the  above  cases,  the 
purpose  here  is  precise  and  certain.  It  is  for  tho  relief  of 
the  poor  of  Beaufort  county,  to  be  administered  by  the  war- 
dens of  the  poor — the  public  almoners  of  the  country — 
which  shows  that  the  legal  poor  are  its  peculiar,  if  not  ex- 
clusive, objects — in  a  manner  definitely  fixed  by  the  will  of 
the  testator.  As  to  the  cases  where  trusts  have  been  held 
void  for  indefiniteness:  In  Morrice  v  Bishop  of  Durham^ 
9  Yes.  399;  James  v  Allen,  3  Mer.  17,  the  purpose  was 
'<  benevolence"  and  not  charity,  at  all.  In  Vesey  v  Janson, 
1  Sim.  and  Stu.  69*^  1  C*  B.  C.  R.  36,  the  discretion  of  the 
executors  was  leil  totally  uncontrolled.  In  Omnany  v 
Butcher,  ut  sup.,  the  objection  was  made  that  the  gift  being 
to  "  private  charity,"  forbade  its  being  administered  by  pub* 
lie  authority. 

5th,  There  is  a  class  of  casc^  where  the  trust  to  be  per- 
formed was  unlawful,  and  therefore  held  void.  Haywood  v 
CraverCs  Ex'rs,  2  C.  L.  Rep.  557;  Huckahy  et  ux.  v  Jones, 
.2  Hawks  120;  but  that  cannot  be  the  case  here.  If  it  be 
objected  that  the  devise  creates  a  perpetuity,  the  answer  is 
found  in  the  argument  of  the  Counsel  for  the  defendant  in 
Griffin  V  Graham,  and  the  opinion  of  the  court  in  that 
case.  Finally,  it  is  submitted  that  the  defendant,  even  if  the 
legal  estate  has  been  devised  away  from  him,  b^ing  in  pos- 
session, is  yet  a  necessary  and  proper  party  to  this  bill,  and 
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on  that  ground,  even,  will  be  decreed  to  answer.  June  ld4d 

6.  I  conclude  that  the  leoral  estate  still  remains  in  the  de-    ^ 

^  Statd 

fendant,  the  heir  of  Chas.  Gerard — that  the  general  purpose  v 
of  the  testator  is  charity — that  it  is  not  too  indefinite — that  Gerard, 
it  is  not  unlawful — that  the  court  will,  therefore,  establish 
the  charity  and  etfectuaie  it  by  declaring  the  defendant  a 
trustee  and  assuming;  its  administration.  Com.  Disr.  Chan- 
eery  2,  N.  2j  2,  N.  4.  .  In  At.  Gen.  v  Downing^  Amb.  550, 
571,  devisees  to  use  of  a  charity,  died  in  the  life  of  the  tes- 
tator, and  the  heir  was  declared  a  trustee.  In  At*  Gen,  v 
Tailored,  Id.  351,  the  devisees  were  incapable  of  taking  in 
succession.  Baptist  Association  v  Earths  Es^rs,  4  Wheat.; 
3  Peters  119,  153.  And  this  is  done,  not  only  on  the  spe- 
cial doctrine  of  charities,  but  on  the  maxim  of  equity  that 
no  trust  shall  fail  lor  want  of  a  trustee. 

I  cannot  conclude  without  calling  the  attention  of  the 
court  to  the  special  favor  which  has  always  been  shown  to 
informations  to  establish  charities,  and  invoking  its  aid,  if  it 
be  necessary,  in  this  case.  2  Story,  Eq.  Jur.  §1144,  1163, 
and  athorities  cited.  And,  sensible  that  this  argupfient  is  im- 
perfect, I  invoke  to  its  aid  the  benignant  maxim,  which  has 
been  long  acted  upon  by  the  courts.  "  Optima  ratio  quae 
pro  religione  facit.  The  court,  therefore,  will  not  dismiss 
this  bill  unless  there  be  some  clear  and  decisive  objection  to 
any  relief — unless  it  be  beyond  the  just  powers, of  the  court 
to  effectuate  in  any  mannef;  the  charitable  intention  of  the 
testator. 

Gaston,  J.  We  are  of  opinion  that  none  of  the 
grounds  taken  in  support  of  the  demurrer  in  this  case  can 
be  sustained. 

It  has  been  insisted,  tli.it  if  the  lands,  which  are  the  sub- 
ject of  this  controversy,  have  teen  devised  to  the  wardens, 
either  as  individuals  dosignated  by  that  description,  or  as  a 
corporate  body  in  our  law,  the  case  is  one  purely  legal,  and 
ftirnishes  no  matter  for  the  cognizance  of  a  Court  of  Equity; 
and,  on  tlie  other  hand,  if  the  devise  be  one  to  the  poor  of 
the  county,  it  is  utterly  void,  because  of  its  Indefinitencss. 

We  hoTd  it  to  be  perfectly   clear,  that  the  devise  was  not 

A2 
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IttM  1843  made  to  individaals,  characterized  by  the  description  of  war- 
g^  dens  of  the  poor,  nor  can  we  construe  the  devise  as  one 
•T  made  to  the  wardens  in  their  corporate  or  quasi-corporate 
Geraxd.  capacity.  To  give  the  devise  the  first  of  these  contructions, 
would  be  not  only  to  depart  from  the  language  of  the  will, 
but  to  violate  ihe  obvious  intent  of  the  testator,  that  the  sub- 
ject matter  of  the  devise  **  should  be  under  the  direction  of 
the  persons  who  should  from  time  to  time  be  the  tntstees  or 
managers  of  the  poor."  Nor  will  the  language  of  the  will 
warrant  the  exposition,  that  tlie  lands  are  given  to  the  war- 
dens in  their  political  capacity.  As  has  been  well  remarked 
in  the  argument  in  behalf  of  the  information,  the  gift  is  not  to 
the  wardens  of  the  poor,  but  "to  the  poor  ol  the  county  of 
Beaufort,"  and  it  is  of  lands  of  which  the  testator  declares 
*Uhat  they  shall  never  be  sold'^  but  be  hefd  as  a  stock  be- 
longing to  the  poor  of  the  county  of  Beaufbrt,"  and  "subject 
to  be  rented,  cultivated  or  leased,  as  the  wardens  or  mana- 
gers of  the  poor  may  deem  most  advisable."  In  his  contem- 
plation, the  gift  is  to  the  poor — ^the  property  is  to  be  the  pro- 
perty of  the  poor,  subject  to  a  power  in  "the  wardens  or 
managers"  to  make  the  property  beneficent  to  the  poor. 
Besides,  had  the  devise  been  directly  made  to  the  wardens 
in  their  political  capacity,  it  must  have  failed,  because  in  that 
capacity  they  had  not  the  ability  to  take  by  devise.  There 
is  no  ground,  therefore,  for  the  objection  that  here  was  a 
plain  remedy  at  law.  It  is  true,  as  insisted  by  the  counsel 
for  the  defendant,  that  as  a  direct  devise  to  the  poor  of  the 
county  of  Beaufort,  the  devise  cannot  have  eflect.  "  The 
poor  of  a  county,"  as  defined  by  our  laws  making  provision 
for  their  care,  maintenance  and  support,  are  a  fluctuating 
body,  consisting  of  those,  who,  from  time  to  time,  because 
of  age,  infirmity  or  calamity,  are  nnable  to  subsist  of  them- 
selves, and  are  therefore  declared  the  subjects  of  a  public 
charge.  It  is  to  this  fluctuating  body  the  testator  would 
fain  give  these  lands;  but  as  the  law  has  not  conferred  on  it 
an  artificial  character,  which  renders  it  able  to  take  dona- 
tions, the  gift,  as  a  direct  gift,  cannot  have  eflfect. 

But  it  by  no  means  follows,  that  the  purpose  of  the  testa- 
tor's disposition.shall  therefore  be  frustrated.    The  lands,  inr 
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deed,  for  want  of  capacity  in  "  the  poor  of  the  county"  to  ^ane  1841 
take,  descended  to  the  heirs  at  law  of  the  testator;  but  the  "«  . 
declaration  of  the  testator  that  they  shall  be  held  for  the  poor  r 
of  the  county  of  Beaufort,  to  l)e  tented,  leased  or  cultivated  Gerard, 
for  them,  raises  a  charitable  use  or  trust,  which  the  law  re- 
cognizes as  good,  and  which  will  be  established  and  enforc^ 
ed  by  the  competent  authority.  It  is  unnecessary  to  enquire 
in  this  case,  whether  the  jarisdiction  exercised  by  the  Ck>urts 
of  Chancery  in  England  in  establishing  a  definite  charity, 
where  the  conveyance  or  devise  was  defective,  because  of 
the  want  of  proper  persons  to  take  in  succession,  had  its 
rise  after  the  Statute  of  Elizabeth,  or  was  settled  before  that 
statute,  upon  principles  introduced  into  the  English  juris- 
prudence, from  the  civil  law.  There  can  be  no  doubt  but 
that  it  was  the  constant  practice  of  that  court,  before  the 
colonization  of  America,  and  so  continued  down  to  the 
Revolution,  to  enforce  such  charitable  dispositions.  They 
were  hot  permitted  to  fail  because  of  the  want  of  a  trustee, 
and,  in  analogy  to  the  rule  of  Equity  in  other  cases,  the  per- 
son, on  whom  the  legal  estate  devolved,  was  declared  in 
Equity  a  trustee  pro  hac  vice.  There  can  be  no  reason  to 
doubt  but  that  the  jurisdiction  of  the  Court  of  Chancery  in 
this  State,  while  yet  a  colony,  was  modelled  afler,  and  regu. 
lated  by,  the  rules  of  the  Court  of  Chancery  in  the  mother 
country;  and  by  the  act  of  1783,  establishing  Courts  of  Equi- 
ty in  this  State,  it  was  declared,  that  they  should  possess  all 
the  powers  and  authorities  that  "the  Court  of  Chancery, 
which  was  formerly  held  in  this  State  under  the  late  govern 
ment,  used  and  exercised,  and  that  are  properly  and  right- 
fully incident  to  such  a  court,  agreeably  to  the  laws  in  force 
in  this  State,  and  not  inconsistent  with  our  constitution." 
The  Statute  of  Elizabeth  was  avowedly  passed  to  redress  the 
misemployment  of  lands,  goods  and  stocks  of  money  there- 
tofore given  to  certain  charitable  uses,  though  the  mode  of 
redress  directed  was,  by  its  enactments,  made  to  apply  to  sub- 
sequent dispositions  for  such  uses.  This  statute  was  in  force 
in  this  State  (see  Haywood  v  Craven^s  Ez^rs,  2  La^  Rep. 
657,  and  Chriffin  v  Graham^  2  Hawks  96)  and  so  remained 
until  it  was  superseded  by  our  act  concerning  charities  (Re- 
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Jone  1S42  vised  Slat.  ch.  18)  which  was  passed  expressly  for  the  same 
*"r  purpose,  viz.  to  secrre  the  faithful  management  of  all  pro- 

T  P^r^Fi  rc^l  ^r  personal,  which  had  been  or  thereafter  should 
Gerard,  be  granted  by  deed,  will  or  otherwise,  for  such  charitable 
purposes  as  were  allowed  by  law.  The  English  Statute  ia 
its  recital  enumerated  many  different  sorts  of  gifts  thereto- 
fore made,  where  the  things  so  given  had  not  been  "employ- 
ed according  to  the  charitable  intent  of  the  givers  and  found* 
ers  thereof,  by  reason  of  frauds,  breaclies  of  trust  and  negli- 
gence in  those  that  should  pay,  deliver  and  employ  the  same;" 
and  this  enumeration  in  the  statute  was  afterward  often  re- 
sorted to  by  the  courts,  to  aid  them  in  ascertaining,  whether 
the  intent,  to  which  subsequent  dispositions  of  property 
were  made,  should  be  regarded  as  equally  charitable  with 
that  recognised  as  charitable  by  their  statute.  Our  act,  con- 
sidering that  what  was  a  charitable  intent  or  purpose,  had 
then  been  well  ascertained,  instead  of  an  enumerrtion  of 
charitable  purposes,  used  the  comprehensive  term  "such 
charitable  purposes  as  are  allowed  by  law."  There  can  La 
no  question  but  that  a  gift  to  or  for  "the  poor  of  a  county'* 
is  such.  The  statute  and  the  act  are  important,  as  regards 
the  present  enquiry,  only  b(?cause  they  declare  the  public 
will,  that  such  purposes  are  good  purposes  and  ou^ht  to  be 
protected  and  upheld.  We  confine  our  decision  to  the  case 
of  a  charily,  where  the  objects  thereof  are  definite,  as  they 
are  in  the  case  before  us,  "  the  poor  of  the  county  of  Beau- 
fort." In  such  a  case  we  cannot  doubt  that  a  Court  of  Equi- 
ty, in  the  exercise  of  a  plain  jurisdiction,  will  establish  the 
charity  and  make  the  necessary  decrees  for  causing  it  to  be 
executed.  Where  the  gift  is  to  charity  merely — or  to  undo« 
fined  purposes  of  charity — whether  a  Court  of  Equity  has 
then  a  power  to  interfere  and  to  select  the  charity,  opens  a 
field  of  enquiry  into  which  we  shall  not  enter  until  the  oc- 
casion may  demand  it.  The  charge  in  the  information,  that 
the  defendant  entered  upon  these  lands,  claiming  them  as 
the  heir  at  law  of  tte  testator,  is  sufficiently  explicit,  and 
the  demurrer  admits  it  for  the  present.  If  he  have  any  olh- 
Ax  claim,  or  it  he  be  not  ti^e  heir  at  law,  it  is  oompetent  for 
)iim  to  allege  such  a  matter  in  his  answer.    The  objection 
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that-the  declared  (rust  would  establish  a  perpetuity,  and  is  Jonn  I84d 
therefore  forbidden  by  our  constitution,  is  untenable.    The 
perpetuities  thereby  contemplated  are  estates  settled  for  pii- 
vote  useSi  so  as  to  be  unalienable.     Griffin  v  Graham,  tU 
supra*    This  is  a  public  charity. 

The  decree  below  must  be  reversed  with  costs^  the  de- 
murrer overruled,  and  the  cause  reminded  for  further  pro- 
ceedings. 

Per  Curiam,  Ordered  accordingly. 


WILUAM  WADS  WORTH  va.  JOHN  GOSS. 
The  plaintiff's  bill  in  this  case  dismissed  with  costs,  the  allegations 
therein  not  being  snstained  by  the  proofs. 

This  bill  was  filed  at  Spring  Term,  1836,  of  Daridson 
€k)nrt  of  E/quity.  The  defendant's  ans^iirer  having  conoe  in, 
the  injonction  obtained  on  the  filing  of  the  bill  was  dissolr- 
ed,  and  the  bill  lay  OTeras  an  original  bill.  Replication  was 
made  and  depositions  taken,  when,  at  Spring  Term,  1842, 
the  cause  was  set  for  hearing,  and  transmitted  by  consent  of 
parties  to  the  Supreme  Court.  The  allegations  of  the  bi?l 
and  answer,  and  the  facts  established  by  proofs,  will  be  fotind 
10  the  opinion  delivered  in  this  court. 

Mendenhatt  for  the  plaintiff. 

Badger  arid  Waddell  for  the  defendant. 

Gaston,  J.  In  April,  1836,  the  plaintiff,  William  Wadeh 
worth,  filed  his  bill  in  the  Oonit  of  Equity  for  the  county 
of  Davidson,  and  tbsreiti  cbivrged,  that  in  the  month  of  Jan^ 
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Jane  1842  uary,  1834,  at  a  public  sale  made  by  the  defendant,  John 

Wadi.  ^^^^9  ^  **^®  executor  of  Frederick  Goss,  deceased,  the 
worth  plaintiff  purchased  a  negro  slave  named  Dick,  at  the  price 
^  of  filBO;  and  to  secure  the  payment  of  the  purchase  money, 
executed  his  bond  with  sureties  for  that  amount,  payable 
twelve  months  thereafter.  The  plaintiff  further  charged, 
that,  at  the  time  of  the  sale,  the  said  negro  was  diseased; 
that  this  fact  was  well  known  to  the  defendant,  but  fraudu- 
lently concealed  from  the  plaintiff;  that  the  negro  lingered 
of  the  said  disease  for  two  or  three  months  after  the  sale, 
and  then  died  of  the  said  disease;  that  the  plaintiff,  since  the 
death  of  the  said  negro,  applied  to  the  defendant  to  rescind 
the  sale  and  return  the  plaintiff  his  bond,  but  the  defendant 
had  not  only  refused  to  comply  with  this  request,  but  threat* 
oned  to  put  the  said  bond  in  suit;  and  thereupon  the  plain- 
tiff prayed  that  the  defendant  might  be  enjoined  from  suing 
.  upon  said  bond,  and  for  general  relief.  On  the  filing  of  the 
bill  an  injunction  issued  to  restrain  the  defendant  from  put- 
ting the  bond  in  suit,  until  the  further  order  of  the  court. 
The  defendant  put  in  his  answer  to  the  said  bill,  and  there- 
in denied  positively,  that,  at  the  time  of  the  sale,  he  knew  or 
had  heard  or  believed  that  the  negro  was  in  any  way  dis- 
eased—averred that  no  one  in  the  State  was  better  acquaint- 
ed with  the  said  negro  than  the  plaintiff,  who,  for  years  be- 
fore the  sale  and  up  to  the  time  of  sale,  was  accustomed  to 
see  the  said  negro  at  his  daily  labour  and  to  work  with  him; 
and  declares  that  the  defendant,  at  the  time  of  putting  in  the 
said  answer,  as  he  had  continually  done  before,  believed  that 
the  said  negro  was  sound  and  free  from  disease  at  the  time 
of  the  sale.  Upon  this  answer  the  injunction  was  dissolv- 
ed, and  the  plaintiff  had  leave  to  bold  over  his  bill  as  an 
original  bill,  and  replied  generally  to  the  defendant's  answer. 
The  parties  having  taken  their  proofs,  the  cause  was  set 
down  for  hearing  and  tnnsmitted  to  this  court. 

We  have  examined  all  these  proofs,  and  deem  it  incum- 
bent on  us  to  state,  that  the  plaintiff  has  utterly  failed  to  es- 
tablish thereby  the  case  made  by  his  bill.  There  is  testimo- 
ny to  render  it  probable  that  the  negro  was  sick  at  the  time 
of  the  sale.    He  so  declared,  but  neither  the  plaintiff  nor 
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the  defendant,  both  of  whom,  according  to  the  testimony,  June  1849 
beard  these  declarations,  placed  any  confidence  therein,  and^rTT 
the  plaintiff  according  to  all  the  witnesses  had  far  more  nu-    worth 
merous  opportunities  and  better  means  of  learning  the  con-       '^ 
dition  of  the  negro's  health  than  the  defendant.    There  is 
no  satisfactory  evidence,  that  this  sickness,  if  it  existed  at 
the  time  of  the  sale,  was  a  serious  disease  or  occasioned  the 
death  of  the  negro,  who  continued  to  work  for  the  plaintiff 
until  a  very  few  days  before  his  death — and,  above  all,  there 
is  no  proof  from  which  fraud  or  deceit  in  the  sele  can  be  in- 
ferred against  the  defendant.    It  appears  that  the  plaintiff 
bought  what  he  deemed  a  great  bargain;  that  he  was  ofier- 
ed  an  advance  on  his  purchase;  and  that  he  refused  to  take 
it.    The  speculation  has  proved  a  bad  one — but  the  loss 
must  remain  where  the  act  of  Providence  has  thrown  it. 
The  bill  must  be  dismissed  with  costs. 

Per  CiTRiAM)  Decreed  accordingly 
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JOHN  A.  AVERITTw.  MORRIS  FOY. 

June  1842  The  court  will  not  decree  against  the  defendant,  in  oppobitton  to  a  poai- 
>-     tiye  denial  in  his  anawer,  upon  the  nncorroborated  leBtimony  oi  a  sio- 
gle  witness. 

This  cause  was  transmitted  from  the  Court  of  Equity  of 
Onslow  county,  at  Spring  Term,  1842,  by  consent  of  par- 
ties, to  the  Supreme  Court  forbearing.  The  pleadings  and 
proofs  are  stated  in  the  opinion  delivered  in  this  court. 

J.  H.  Bryan  and  /.  W.  Bryan  for  the  plaintiff. 
No  counsel  for  the  defendant. 

Daniel,  J.  The  plaintiff,  in  bis  bill,  states  that  the  de- 
fendant, as  administrator  of  one  Burton,  hired  to  him  a  ne- 
gro man,  and  that  he  gave  his  note  for  the  hire.  The  negro, 
he  says,  was  hired  as  a  sound 'and  able  bodied  slave.  The 
slave  appeared  to  be  healthy  at  the  time,  but  in  truth  he  was 
permanently  diseased;  which  was  unknown  to  him,  the 
plaintiff.  He  further  states,  that  the  slave,  in  a  short  time, 
became  useless  from  the  said  disease — that  he  returned  the 
slave  to  the  defendant,  who  accepted  him,  and  agreed  to  can* 
eel  the  contract  and  surrender  the  note — that  notwithstand- 
ing such  agreement  the  defendant  has  brought  suit  on  the 
said  note,  and  is  now -endeavoring  to  collect  the  same  out  of 
the  plaintiff. 

The  defendant,  in  his  answer,  ndmits  that  he,  as  admin* 
istrator  of  Burton,  hired  to  the  plaintiff  the  slave,  in  Janua- 
ry, 1837,  and  took  his  note  for  the  hire  in  February  follow- 
ing. He  denies  that  he  had  any  knowledge,  at  the  time  of 
hiring,  that  the  slave  was  afflicted  with  any  disease,  or  that 
he  had  been  sick  for  a  year  or  two  before;  he  says  that  if  he 
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bad  known  it  Hb  would  have  disclosed  it.    He  denied  (hat  June  1848 
the  slave  was  hired  as  a  sound  and  able  bodied  negro.     He   ^^^7~ 
admits  that  the  slave  was  taken  sick  afterwards  and  was       t 
sent  to  him  by  the  plaintiff— that  he  received  him  and  en*     ^^X- 
deavored  to  have  him  cured.     But  he  positively  denies  that 
he  made  any  agreement  to  cancel  the  contract  and  sarrender 
the  note. 

The  plaintiff  replied  to  the  answer.    And  he  has  taken 
the  depositions  of  two  witnesses.     Amos  Rockell  deposethi 
that  the  defendant,  in  May,  1837,  told  him,  that  the  plaintiff 
bad  brought  the  negro  back,  and  that  he  was  willing  to  it, 
and  had  taken  him  back — he  said  that  he  had  not  given 
back  the  note  to  the  plaintiff,  but  that  he  had  acted  so  gen- 
tlemanly, he  intended  to  give  him  his  note  for  the  hire  of 
the  said  negro.    The  defendant  said  that  he  was  giving 
medicine  to  the  negro;  that  he  thought  be  would  be  able  to 
cure  him,  and  make  the  slave  useful  as  a  cooper  to  him. 
Some  weeks  after,  the  defendant  again  said,  that  he  intended 
to  give  up  to  the  plaintiff  the  note  he  held  for  the  said  ne- 
gro.   This  witness  states,  that  he  believes  that  the  negro  was 
disef^ed  when  the  plamtiff  hired  him;  that  he,  as  patrollcri 
,bad  several  times  visited  the  slaves  of  Burton  in  his  life- 
time, and  this  slave  was  unwell  and  complaining.    On  his 
last  visit  as  patroUer,  the  legs  of  the  slave  were  swelled. 
Enoch  Canady  deposeth  that  he  had  been  frequently  at  the 
house  of  Burton  before  bis  death,  and  this  slave  (Mack)  was 
generally  under  complaint,  and  he  has  no  hesitation  in  say- 
ing, that  the  slave  was  diseased  at  the  time  of  hiring. 

That  the  slave  was,  at  the  tune  of  hiring,  pei'manent- 
ly  diseased,  is  very  probable.  But  the  plaintiff  has  fail- 
ed to  prove  that  the  defendant  hired  him  as  for  a  sound  and 
able  bodied  negro,  or  that  tie  had  any  knowledge  of  the  dis- 
ease at  the  time;  therefore  the  charge  of  fraud  entirely  fails. 
Secondly;  the  evidence  of  the  witness,  Rochetl,  does  not 
prove  aa  agreeaient  by  the  defendant  to  iiescind  the  contract 
and  surrender  the  note:  if  it  did,  this  court  cannot  decree^ 
against  the  positive  denial  in  the  answer,  upon  the  uncor- 
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Jone  1842  roborated  testimony  of  a  single  witness.    The  bill  must  be 
."dismissed  with  cost.. 

Per  CvRiAM,  Bill  dismissed  with  costs. 


JULIAN  PiCOT  by  his  Goardian  v«.  ROBERT  ARMISTEAf) 

and   Wife. 

A.  by  hit  last  will,  after  making  scTeral  beqoeatt,  devised  as  follows: 
•*  The  balance  of  my  estate  I  dispose  of  as  follows;  I  wish  my  wife. 
Marietta,  to  have  the  use  of  the  same  during  her  life  or  widowhood. 
If  she  marries,  then  I  give  tier  the  one  half  of  this  balance  of  my  es- 
tate, to  her  and  her  heirs,  the  other  half  to  my  child  or  children  living 
at  my  death.    If  my  chitd  or  children  should  die  before  they  arrive  at 
the  age  of  twenty-one  or  maniage,  then  I  give  their  estate  to  my  wife 
for  Ike,  remainder  to  my  father  for  life,  remainder  to  my  mother  for 
life,  remainder  to  the  survivor  in  fee  simple.    For  it  will  be  seen  that 
they,  my  children,  will  have  some  estate  in  possession  on  the  mar- 
riage of  my  wife.     Should  my  child  or  children  either  arrive  at  the 
age  of  twenty-one  or  be  married,  then  I  will  that  the  one  half  of  my 
estate  before  given  them,  be  immediately  delivered   to  them,  their 
heirs  and  assigns."    A.  died,  leaving  his  wife  and  two  children  sur- 
viving him.    His  widow  married,  and  then  one  of  his  children  died 
intestate,  under  age,  and  luimarried.    Hdd  that  the  deceased  child 
took,  on  the  marriage  of  its  mother,  a  vested  interest  in  the  phareof  the 
estate  devised  to  it,  subject  to  the  ulterior  contingent  remainders;  and 
that,  upon  its  death,  that  portion  of  the  estate,  which  was  realty,  de- 
scended to  the  surviving  child,  and  that  portion,  which  was  personal- 
ty, was  to  be  equally  divided  between  the  mother  and  the  surviving 
child,  in  both  cases  subject  to  the  ulterior  cbntingent  remainders. 
JETe/cf  further,  that  there  were  no  cross  remainders  by  implication  be- 
tween the  children,  and  that  the  remainders  over  to  the  wife  &c.  could 
only  take  effect  on  the  death  of  both  the  childtenf  under  age  and  nn- 
iOdjsrried. 
The  case  of  Davis  v  Shanka^  3  Hawks'  Rep.  117,  cited  and  disapproved. 

This  cause  was  transmitted,  by  consent,  from  the  Court 
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of  Equity  ef  Washington  county,  at  Spring  Term,  1842,  to  Jun«  1843 
the  Supreme  Court.  ""T: 

The  plaintiff's  bill,  which  was  filed  at  the  Spring  Ternt,  v 
1842,  of  Washington  Court  of  Equity,  charged:  That  Pe- Armistead 
tor  O.  Picot,  the  father  of  the  plaintiff,  having  made  a  lasl 
will  and  testament  in  due  form  of  law  to  pass  real  estate, 
departed  this  life  in  the  year  1833 — that  ot  the  said  will  he 
appointed  Julian  Picot,  Sen.,  the  executor,  who,  at  Novem- 
ber Term,  1833,  of  Washington  County  Courr,  proved  the 
said  will,  and  took  upon  himself  the  burthen  of  executing 
the  same — that  the  said  executor  assented  to  the  legacies 
given  in  and  by  the  said  will,  and  delivered  the  legacies^  to 
which  she  was  entitled,  to  the  legatee,  'Marietta — tliat  the 
said  testator,  at  the  time  of  his  death,  left  his  father  Julian 
Picot,  his  mother  Hannah,  his  wife  Marietta,  and  the  plain- 
tiff, surviving  him — that  his  widow.  Marietta,  in  about  two 
months  after  the  death  of  her  husband,  gave  birth  to  a 
daughter,  Elizabeth,  who  died  about  twelve  months  thereaf- 
ter— that  Hannah  Picot,  the  mother  of  the  testator,  has  been 
dead  several  years,  and  that  Marietta,  the  widow  of  the  said  , 
testator,  intermarried  with  the  defendant,  Robert  Armistcad, 
in  the  year  1841,  both  of  whom,  as  well  as  Julian  Picot,  the 
grandfather  of  the  plaintiff,  are  still  alive.  The  bill  further 
charged,  that  the  testator  charged  the  debts  that  were  due  to 
him  with  the  payment  of  the  debts  he  owed,  and  ^ave  to  his 
father,  Julian  Picot,  whatever  balance  might  remain  of  the 
debts,  which  were  due  to  him,  after  paying  the  debts  he 
owed — that  the  residue  of  his  estate,  which  consisted  of  ne- 
groes and  other  personal  property  of  the  value  of  ten  thou- 
sand dollars,  and  real  estate  of  the  value  of  three  thousand 
dollars,  he  bequeathed  and  devised  as  follows;  "  I  wish  my 
wife  Marietta  to  have  the  use  of  the  same  during  her  life  or 
widowhood.  If  she  marries,  then  I  give  her  the  one  half  of 
this  balance  of  my  estate,  to  her  and  her  heirs;  the  other 
half  to  my  child  or  children  living  at  my  death.  If  my  wife 
does  not  marry,  then,  at  her  death,  my  will  is,  that  the  por- 
tion given  her  for  life  be  given  to  my  child  or  children  liv- 
ing at  my  death.  If  my  child  or  children  should  die  before 
they  arrive  at  the  age  of  twenty-one  or  marriage,  then  I  givQ 
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Jane  1643  thoir  estate  ta  my  wife  for  life,  remainder  to  my  father  for 

p.^^     life,  remainder  to  my  mother  for  life,  remainder  to  the  survi- 

T       vor  ill  fee  simple/'  a  copy  of  which  will  was  appended  to  the 

Arnaisiead  gj^j^  bill  and  made  part  thereof.  The  bill  further  charged 
that  the  said  Marietta,  after  the  death  of  her  said  husband 
and  before  her  iutermarriage  with  her  present  husband,  sold 
a  large  portion  of  the  personal  estate,  which  was^bequeatb- 
ed  to  her  during  her  life  or  widowhood,  and  aft^  her  said 
intermarriage  received  large  sums  for  the  hire  of  negroes^ 
amounting  in  all  to  eight  hundred  dollars  or  some  other 
large  sum  of  money — that  by  virtue  of  the  said  will,  in  con* 
nectiou  with  the  marriage  of  the  said  Marietta  and  the  death 
of  the  said  Elizabeth^the  plaintifi  is  entitled  to  one  half  of  the 
sales  of  the  said  property  and  hires  of  negroes,  and  that  he  had| 
by  his  guardian,  since  the  said  intermarriage,  called  upon 
the  said  Robert  to  account  with  and  pay  over  to  his  said 
guardian  one  half  of  the  said  sales  of  property  and  hire  of 
negroes,  which  the  said  Robert  refused  to  do,  insisting  that 
he,  in  right  of  his  said  wife,  was  entitled  to  three  fourths  of 
the  proceeds  of  the  said  sales  and  hire  of  negroes — and  that 
he  was  entitled  to  retain  the  remaining  fourth,  or  the  great- 
er part  thereof,  in  payment  of  expenses  incurred  by  his  said 
wife  before  her  intermarriage  with  him,  in  hoarding,  cloth- 
ing and  educating  the  plaintiff.  The  bill  charged,  that  if 
any  such  expenses  were  incurred  by  the  said  Marietta,  she 
did  not  intend,  at  the  several  times,  when  she  paid  them  off, 
nor  at  any  other  time  before  her  intermarriage  with  the  said 
Robert,  to  make  a  charge  for  the  same  against  the  plaintiff — 
and  that  if  she  did  intend  to  charge  and  did  actually  charge 
the  plaintiff  therewith,  she  ought  not  to  be  allowed  them  in 
this  court,,  forasmuch  as  the  plaintiff  had  no  income  whatev- 
er out  of  which  they  could  have  been  paid,  the  plaintiff 
having  no  interest  in  any  estate  whatever,  except  what  he 
derived  under  the  will  of  the  said  Peter  O.  Picot.  And  the 
bill  then  prayed  for  an  account,  for  a  decree  for  what  should 
be  found  due  the  plaintiff,  and  for  general  relief. 

The  following  is  a  copy  of  the  will  of  Peter  O.  Picot  re- 
ferred to  in  the  bill; 
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State  of  North  Carolina,  ^  ,,                                              ^^^  ^®** 
Washington  comity.     )     '  ^  ""  ~~, 

My  last  will  and  testament  is  as  follows:  That  my  ^ 
debts  shall  be  paid  out  of  the  debts  due  me;  then  all  the  Afinittead 
judgments^  bonds,  notes  and  accounts  due  me  I  will  and  be- 
queath to  my  father.  Julian  Picot,  his  heirs  and  assigns.  The 
balance  of  my  estate  1  dispose  of  aj  follows:  I  wish  my 
wife,  Marietta,  to  have  the  use  of  the  same  during  her  life 
or  widowhood.  If  she  marries,  then  I  give  her  the  one  half 
of  this  balance  of  my  estate,  to  her  and  her  heirs — tb^ 
other  half  to  my  child  or  children  living  at  my  death.  If 
my  wife  does  not  marry,  then,  at  her  death,  my  will  is,  that 
the  portion  given  her  for  life  be  given  to  my  child  or  chil- 
dren living  at  my  death.  If  my  child  or  children  should 
die  before  they  arrive  at  the  age  of  twenty-one  or  marriage, 
then  I  give  their  estate  to  my  wife  for  life,  iremainde.r  to  my 
father  for  life,  remainder  to  my  mother  for  life,  remainder  to 
the  survivor  in  fee  simple.  For  it  will  be  seen  that  they, 
my  children,  will  have  some  estate  in  possession  on  the  mac* 
riage  of  my  wife.  Should  my  child  or  children  either  ar* 
rive  at  the  age  of  twenty-one  or  be  married,  ihen  I  will  that 
the  one«half  of  my  estate  bef<»re  given  them  be  immediately 
delivered  to  them,  their  heirs  and  assigns.  I  leave  my  wifii 
the  guardian  of  my  children,  and  my  father  the  executor  of 
my  estate.    Signed  &c.    Oct.  15th,  1832. 

(Signed)        P,  0.  PICOT, 
(Attested  by  two  witnesses.) 

The  defendants,  Robert  Armistcad  and  Marietta  his  wife, 
answerred,  and  admitted  all  the  material  alleirations  in  the 
plaintiff's  bill,  and  insisted  that,  according  ta  the  true  con* 
stniction  of  P.  O.  Picot's  will,  on  the  death  of  Elizabeth,  the 
whole  of  her  share  of  the  estate  went  over  to  the  said  Mari- 
etta, under  the  remainder  limited  in  the  said  {will,  first  for 
life,  and  contingently  in  fee  if  she  survived  thefather,  Jaliau 
PicoU 

A.  Moore  and  Iredell  for  the  plaintiff. 
Badger  for  the  defendant. 
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June  1843  Daniel,  J.  We  are  called  upon  to  put  a  construction  on 
"^Z  the  last  will  of  Peter  O.  Picot.  We  are  of  the  opinion,  first, 
y  that  on  his  death  his  wife  was  tenant  for  life  of  the  real  and 
Armistead  personal  estate,  ren^ainder  to  the  two  children;  and  that 
these  estates  were  subject  to  be  changed  and  altered  on  the 
contingency  of  the  subsequent  marriage  of  the  widow. 
The  child  in  venire  sa  mere  (Elizabeth)  was  to  be  consid- 
ered a  child  in  esfie  and  living  at  the  testator's  death.  Doe 
V  Clark,  2  H.  Blac.  379.  Mogg  v  JHogg,  1  Mer.  Kep.  654. 
Troioer  v  Butts,  1  Sim.  &  Stu.  181.  1  Powell  on  Dcv. 
326,  (marginal  page  Jar,  Edit,)  Secondly;  the  contingen- 
cy happened — The  widow  married  the  defendant  Armis- 
tead. And  then  by  force  of  the  executory  devise,  the  wife 
took  a  moiety  absolutely  in  the  real  and  personal  estate. 
"The  other  half  (in  the  words  of  the  will)  was  to  go  to 
"  his  child  or  children  living  at  his  death."  Thirdly;  one 
of  the  testator's  children  (Elizabeth)  died  before  the  mar- 
riage of  her  mother  with  Armistead,  and  before  she  arrived 
at  the  age  of  twenty-one  years  or  married.  The  defendants 
claim  the  share  (which  would  have  belonged  to  Elizabeth  if 
she  had  lived)  under  this  clause  in  the  will:  "If  my  child 
or  children  should  die  before  they  arrive  at  the  age  of  twen- 
ty-one or  marriage,  then  I. give  their  estate  to  my  wife  for 
life  &c."  The  complainant  claims  the  said  share,  contend- 
ing that  there  were  cross-remainders  between  him  and  his 
sister  by  implication.  We  are  of  opinion  that  the  defend- 
ants have  no  right  to  the  said  share  of  the  deceased  child, 
by  force  of  the  above-mentioned  limitation  in  the  will.  For 
the  testator  intended  that  the  moiety  of  his  estate,  which  he 
had  given  to  his  children,  should  go  over  to  his  wife  for  life 
&c.  only  on  the  event  that  both  the  children  died  before 
twenty-one  years  of  ago  or  marriage.  These  words,  "  die 
before  fAcy  arrive  at  the  age  of  twenty-one  or  marriage,  then 
I  give  their  estate  to  my  wife  for  life  ifcc,"  connected  with 
the  fact,  that  the  surviving  child  is  entirely  omitted  in  the 
clause  creating  the  ulterior  limitation,  go  strongly  to  prove 
that  such  ulterior  limitation  was  not  to  take  effect,  during 
the  life  of  either  of  the  children. 
Fourthly;  was  there  among  the  children  a  oross-limita- 
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lion  by  implication?  We  think  that  there  was  not.  The  June  1843 
contingent  executory  devise  to  the  children  of  a  moiety  oi^TT' 
the  testator's  estate^  on  the  event  of  the  marriage  of  the  y 
widow,  became  vested  on  that  event  taking  place.  If  the  Armisiead 
moiety  to  the  children  did  nol  veet  then,  wo  would  ask  when 
could  it  ever  vest?  We  think  that  it  vested  then,  subject  to 
be  divested  on  the  death  of  all  the  children  before  the  age  of 
twenty-one  or  marriage.  Elizabeth  being  a  child,  in  law, 
living  at  the  death  of  the  testator,  the  contingent  executory 
devise  of  one  fourth  to  her,  on  her  death  wns  transmitted  by 
the  law  to  her  representatives.  And  on  the  marriage  of  the 
widow,  it  became  vested  in  the  said  representatives,  subject  to 
ba  divested  and  go  over  on  the  event,that  all  the  children  died 
before  twenty-one  tmd  unmarried.  The  last  event  has  not 
arrived,  and  it  may  never  arrive.  Why  then  take  from  the 
representatives  ot  EIizai)eth  her  share,  and  turn  it  over  to 
Julian?  If  Julian  should  die  before  twenty-one  or  marriage, 
then,  and  not  till  then,  will  the  representatives  of  Elizabeth 
be  compelled  to  give  up  her  share  to  the  ulterior  devisees  and 
legatees.  To  introduce  cross-remainders  in  such  a  case  as 
this,  would  be  to  divest  a  clear  gift  to  Elizabeth,  upon  rea- 
soning  merely  conjectural;  (or  the  ar^^ument,  that  the  testa- 
tor could  not  intend  the  retention  of  the  property  by  the 
respective  devisees  to  depend  upon  the  prescribed  event  hap- 
pening to  the  whole,  however  plausible,  scarcely  amounts  to 
more  than  conjecture.  2  Pow.  on  Dev.  626  (Jar.  Edit.) 
That  such  an  executory  devise  as  this  became  a  vested  in^ 
terest,  immediately  on  the  event  happening,  and  that  there 
was  not  a  cross-limitation  by  implication  among  the  children 
on  the  death  of  either  of  them,  has  been  expressly  decided 
by  Lord  Alvanley,  master  of  the  Rolls  in  Machell  v 
Winter^  3  Ves.  23G,  and  although  overruled  by  the  Chan- 
cellor on  appeal,  3  Ves.  536,  he  still  held  to  his  opinion, 
see  Booth  v  Booift^  4  Ves.  402.  Afterwards  a  case,  Uke  the 
present  in  all  its  points,  (Skey  v  Barnes^  1  Mer.  334)  came 
on  for  a  hearing  before  Sir  William  Grant.  He  held 
that  the  bequests  vested  immediately,  and  that  the  share  of 
the  deceased  child  belonged  to  her  representatives,  subject  to 
be  divested  and  go  over,  on  the  event  of  all  the  children 
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Jane  1842 dying  before  twenty-one  or  marriage.  Mr.  Jarman  says,  in 
""p.  his  edition  of  Powell  on  Devises,  page  630,  that  the  case  of 
V  Skey  V  Barnes,  may,  it  is  conceived,  be  considered  to  have 
Armisteadg^  the  rule  of  law  on  this  important  subject.  The  case 
of  Scotl  V  Bargeman,  2  P.  W.  68,  was  decided  in  favor  of 
the  surviving  child,  on  the  supposition,  that  the  shares  of 
the  two  deceased  children  were  not  absolutely  vested.  And 
Lord  Rossltn  decided  the  case  of  Machell  v  Winter,  3 
Tes.  536,  on  the  same  notion,  that  the  shares  of  the  two 
grand-sons,  who  died  under  21,  were  contingent  and  not 
vested  estates.  All  the  Chancellors  in  England,  who  have 
^aid  any  thing  on  the  subject,  admit,  that,  if  the  legacy  or 
devise  is  once  vested,  it  will  go  to  the  representatives,  on  the 
death  of  a  ctiild  in  such  a  case  as  this,  and  the  surviving 
child  would  jiot  take  by  way  of  cross-limitation  by  implica- 
tion. The  case  of  Davis  v  Shanks,  2  Hawks  R.  117,  ap« 
pears  to  be  in  collision  with  the  decision  we  are  now  about 
to  make.  That  case  does  not  appear  to  have  been  argiied, 
and  the  court,  in  giving  their  opinion,  seem  to  have  gone  on 
decisions,  governing  devises  to  several  as  tenants  in  common 
in  tail,  with  a  remainder  over  in  fee  to  a  third  person,  on  the 
event  of  all  the  tenants  in  tail  dying  without  issue.  In  such 
a  case  cross  remainders  between  the  tenants  in  tail  hold  of 
necessity:  the  testator  has  shown  an  intention  to  disinfierit 
his  heirs,  and  he  has  declared  in  his  will,  tliat  the  ulterior 
devisee  in  remainder  shall  not  take  any  thing  in  the  land, 
until  all  the  tenants  in  tail  shall  die  without  issue.  If,  then, 
one  of  the  tenants  in  tail  die  whhout  issue,  that  interest  wilt* 
go  to  the  surviving  tenants  in  tail,  by  way  of  cross-remain* 
der  by  implication.  Clackc's  case,  Dyer  330.  Holmes  v 
Meynell,  Sir  T.  Ray.  452.  S.  C.  2  Show.  135,  Gmtrt  V 
Witty,  Cro.  Ja.  653.  These  are  the  cases,  relied  on  by  the 
court  in  Davis  v  Shanks,  to  support  tlieir  decision.  Bot 
when  we  come  to  examine  these  cases,  we  discover  that  they 
relate  to  quite  a  different  subject  from  that,  which  was  tbeni 
to  be  tried  and  decided,  and  that  they  do  not  govern  the 
case,  which  was  then  before  the  court.  All  ths  cases,  i^iisd 
on  in  the  decision  of  that  case,  related  to  the  rule,  eieating 
cross-remainders  between  tenants  in  tail,  and  had  no  beavir^ 


SUPREME  COURT  OF  NORTH  CAROLINA.  233 

on  a  case  like  this.  Jane  1843 

Fifthly;  the  plaintiff  is  the  sole  heir  and  representatlYe  of    p.^^ 
his  sister,  as  to  her  real  estate.    And  the  personal  estate  of  the       y 
child  Elizabeth  must  go  to  her  administrator  to  be  distrib-  Armiatetd 
uted  among  her  next  of  kin,  who  are  her  brother  Julian  and 
her  mother,  the  present  defendant.     These  representatives 
take  the  estates  as  above  described,  subject  to  be  divested, 
and  go  over  to  the  ulterior  remainder-man ,  on  the  death  <rf 
Julian  under  21  and  unmarried. 

Perhaps  the  parties  will  be  satisfied  with  this  declaration 
and  adjust  the  matters  in  dispute  between  themselves.  But 
this  court  will  not  take  the  accounts,  until  an  administrator 
of  the  deceased  child  be  made  a  party. 

By  consent  the  cause  was  remanded  to  the  court  below. 


CHARLES  GRBGORY  pb.  BLIJAH  MURRELL. 

Wh«re  two  persons  engage  in  a  coiomoQ  risk  as  sufetiea  for  a  third,  and 
one  of  them  sabaequently  takes  an  indemnity  from  the  principal  debt> 
or,  it  enures  to  the  benefit  of  both. 

The  case  of  Fagan  v  Jaekton^  4  Dey.  263,  cited  and  approved. 

This  cause,  havit^n;  been  set  for  hearing,  was  transmitted 
to  the  Supreme  Court,  by  consent  of  parties,  from  the  Court 
of  Equity  of  Onslow  county,  at  the  Spring  Term,  1842. 
The  pleadings  and  facts  are  stated  in  the  opinion  delivered 
in  this  court. 

John  H.  Bryan  and  /.  W.  Bryan  for  the  plainti£ 
No  counsel  for  the  defendant. 

C2 
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June  1842     Gaston,  J.    The  plaintiff  alleges  in  bis  bill  that  he  and 
Grc  or    ^^^  Mabry  Pettaway  and  the  defendant  had  become  bonnd 
V       as  joint  sureties  for  one  Asa  H.  Rhodes,  on  a  note  payable 
Morrell.   to  the  President  and  Directors  of  the  Bank  of  the  United 
States,  at  their  branch  at  Fayetteville  in  this  Stale;  that  the 
said  note  had  been  renewed  by  payments  of  instalments 
made  by  the  ^aid  Rhodes,  until  it  was  reduced  to  the  sum 
of  six  hundred  dollars,  for  which  sum  the  last  note  was  jsriv- 
en;  that  this  note  became  due  on  the  fifth  of  May,  1833, 
and,  not  having  been  paid  according  to  its  tenor,  the  same 
was  put  in  suit  against  all   the  parties  thereto,  judgment 
thereon  obtained,  and  the  said  judgment  and  costs  paid  by 
the  defendant  and  the  plaintif)*,  each  contributing  the  sum  of 
three  hundred  and  fifty  dollars  and   twenty-three  cents. 
■    The  bill  further  states  that  Rhodes  became  utterly  insoWent 
and  removed  out  of  the  State,  ihal  Pettaway  died,  John  B. 
Thompson  administered  on  his  estate,  and  that  said  estate  is 
entirely  insolvent.     It  further  charges  that,  on  the  11th  of 
Sept.  1833,  Rhodes  executed  to  the  defendant  a  bill  of  sale 
for  two  neijroes,  Dinah  and  Clarj'^,  for  the  nominal  conside- 
ration of  five  hundred  and  fifty  dollrrs,  and  avers  that,  in 
truth,    no    consideration    passed    from    the    defendant    to 
Rhodes  but  that  the  deed  was  executed  pufely  and  solely  to 
indemnify  the  said  defendant  from  loss  because  of  his  liabil* 
ity  as  a  surely  for  Rhodes;  and  the  prayer  of  the  bill  is,  that 
the  plaintiff,  who  engaged  in  a  common  risk  and  has  shared 
in  a  common  loss  with  the  defendant,  may  be  declared  entitled 
to  share  with  the  defendant  in  the  benefit  of  said  indemnity. 
The  answer  of  the  defendant  admits  that  the  plainiifT 
Mabry  Pettaway  and  himself  were  the  joint  sureties  of 
Rhodes  in  the  accommodation  obtained  by  the  latter  in  the 
U.  S.  Bank,  and  the  same  was  lessened  by  renewals  on  the 
note,  whereupon  judgment  was  obtained,  and  that  the  judg- 
ment was  had  and  the  same  paid,  as  set  forth  in  the  plain* 
tiff's  bill,  but  the  defendant  saith,  that,  when  the  said  note 
was  given,  he  advanced  to  Rhodes,  to  enable  him  to  pay  the 
instalment  then  required,  before  a  renewal  could  be  had,  the 
sum  of  two  hundred  and  ten  dollars:  tliat  when  he  advanced 
this  sum  he  purchased  the  two  negroes  "  valued  at  SSSSO,** 
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for  which  sum  he  sold  them  in  a  few  days  thereafter  to  Lot'Juoe  1849 
Ballard,  and  that  the  plaintiff  knew  of  this  purchase  and  " 
sale  by  the  defendant,  before  he  executed  the  last  note  as  one       v 
of  Rhodes*  sureties;  that  he  denies  "the  charge  of  never  Murrell. 
having  given  any  consideration  for  said  slaves,  or  that  said 
slaves  were  worth  more  than  he  purchased  and  afterwards 
sold  them  for;"  he  further  says  that  "  far  from  bein^  more 
than  indemnified  by  the  purchase  cf  the  negroes  in  question, 
he  has  actually  been  a  loser  by  Rhodes;"  he  denies  the  (\I-     ^ 
legation  "  that  the  bill  of  sale  received  from  Rhodes  was  in- 
tended solely  as  an  indemnity,  but  says  that  it  was  an  abso- 
lute and  bona  fide  bill  of  sale,  made  to  carry  into  effect  an 
absolute  purchase,"  and  further  says,  that  before  and  at  the 
time  of  said  purchase  Rhodes  complained  to  him  of  false 
reports,  which  had  been  <:ircu]ated  to  the  injury  of  his  cred- 
it, "  and  offered  to  the  defendant  the  slaves  in  question  as  a 
means  of  paying  him  for  his  advances."    The  defendant 
states  that  Rhodes  sent  off  several  valuable  slaves  to  Flori- 
da before  he  left  the  State,  and  has  since  died  there,  leaving, 
as  defendant  has  been  informed,  considerable  property,  and 
that  defendant  not  "  having  knowledge  of  the  insolveiicy  of 
Pettaway's  estate  does  not  admit  the  same." 

To  this  answer  there  was  a  general  replication,  and,  proofs 
having  been  taken,  the  cause  was  transmitted  here  for 
hearing. 

Upon  the  proofs  it  appears  that  the  parties  have  mistaken 
the  date  of  the  note,  upon  which  they  were  sued.  It  bears 
date  the  6th  of  October,  1833,  is  executed  by  Rhodes  to 
Murrell  the  defendant,  and  endorsed  by  him,  the  plaintiff, 
and  Pettaway;  and  is  made  payable  at  the  office  of  discount 
and  deposit  of  the  Bank  of  the  United  States  ninety  days  af- 
ter date.  Durant  H.  Rhodes,  who  was  present  at  the  close 
of  the  bargain  between  the  defendant  and  his  brother  Asa 
Rhodes  for  the  negroes  Dinah  and  Clary,  certifies,  that  the 
defendant  was  to  pay  for  them  $550,  and,  in  November  fol* 
lowing,  paid  in  part  therefor  $210 — and  that  Asa  Rhodes 
said  that  he  intended  to  make  Murrell  safe,  and  wished  to 
make  Gregory  (the plaintiff )  safe.  Anthony  H.  Rhodes,  an- 
other witness  to  the  transaction,  states,  that  Asa  Rhodes  said 
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iiifie  1843  be  wanted  the  negroes  to  go  to  that  debt,  to  save  Murrell 
"ffom  loss  on  account  of  it,  and,  if  any  thing  remained,  to  go 
'  v^      to  the  benefit  of  Gregory.     Benjamin  White  testifies,  that  he 
Morrell.   j^^^g  heard  Murrell  say  that  Rhodes  had  sold  him  the  negroess 
for  $550,  and  after  saving  himself  harmless,  he  liad  paid  over 
the  residue  of  the  price  to  Rhodes,  and  Ballard,  who  pur- 
chased the  negroes  from  the  detendadt  at  the  price  of  $550, 
(die  very  sum  named  in  Rhodes'  bill  of  sale)  declares,  that 
be  was  informed  by  the  defendant  that  they  were  placed  in 
his  hands  by  Rhodes  to  save  the  defendant  harmless  en  ac- 
count of  the  surety  note,  and  that  if  any  surpUis  remained 
it  was  to  be  applied  to  the  benefit  of  the  plaintiff. 

Taking  this  testimony  in  connection  with  the  studiopsly 
vague  and  disingenuous  answer  of  the  defendant,  we  have 
not  a  doubt  but  that  the  slaves  mentioned  in  the  plead* 
ings  were  conveyed  to  the  defendant,  if  not  wholly  yet  cer- 
/  tainly  in  part,  as  au  indemnity — and  in  that  indemnity,  what- 
'  ever  be  its  extent,  the  plaintiff  is  entitled  to  share.  When 
two  engage  in  a  common  risk  as  sureties  for  a  third,  and  one 
of  them  subsequently  takes  an  indemnity  from  the  principal 
debtor,  it  enures  to  the  benefit  of  both.  Tagan  v  Jackson^ 
4  Dev.  263. 

It  does  not  appear  whether  the  $210,  which  Durant  H. 
Rhodes  proves  was  paid  to  Asa  Rhodes,  was  or  was  not  ap* 
plied  in  renewal  of  a  former  note,  on  which  all  the  parties 
were  bound.  Nor  is  it  necessary  for  us  now  to  determine 
how  that  fact  is,  as  it  is  more  properly  a  matter  to  bo  consid- 
ered in  taking  an  account.  If  it  were  so  applied,  then  the 
amount  of  the  indemnity,  received  by  the  defendant  and  in 
which  the  plaintiff  is  to  share,  that  is  the  price  of  the  slaves, 
will  be  diminished  by  that  sum.  If  it  were  not  so  applied, 
then  it  will  be  a  question,  whether  the  entire  price  of  the 
slaves  will  not  be  taken  as  the  value  of  the  indemnity.  No 
objection  has  been  raised  to  a  decree,  either  in  the  pleadings 
or  at  the  hearing,  because  of  a  defect  of  parties.  Asa  Rhodes 
having  left  the  State  and  died  abroad,  no  objection  would  lie 
because  he  or  bis  representative  is  not  a  party  defendant. 
}<or  will  we,  of  our  own  motion,  refuse  to  do  what  seems 
ju9t  between  the  present  parties,  because  the  representative 
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of  Pettaway  is  not  before  ns.    Allhough  the  defendant  states  Juoe  iSi'2 
that  he  does  not  "  know"  that  the  estate  of  Pettaway  is  in-  "T 

f  solvent  and  <' therefore"  does   not  admit  it,  we  cannot  well       v 

doubt  but  that  the  plaintiff  and  defendant  both  believe  it  to  Marrell. 

,  be  insolvent.    Under  this  belief,  they  have  paid  off  the 

judgment  equally  between  them,  and  neither  has  made  any 
effort  nor  advanced  any  claim  to  get  contribution  to  his  loss 
out  of  that  estate. 

The  court  declares  that  the  defendant  has  received  an  in- 
demnity from  the  common  principal  of  the  plaintiff  and  de- 
fendant, because  of  their  common  liability  for  such  princi- 
pal, in  which  the  plaintiff  is  entitled  to  share,  and  directs  a 
reference  to  ascertain  the  amouui  of  the  indemnity  so  re- 
ceived and  the  portions  of  the  common  loss  respectively  sus- 
tained. 

Per  Curiam,  Decreed  accordingly. 
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CHRISTINA  CRAWFORD  and   others  v$.  JOHN  J.  SHAVfiR 

and  otheM. 

jane  1842  ^*  ^3^i60<l  as  follows:  ^  1  give,  deviee  and  bequeath  all  my  estate  to  my 
^  dai>grhter  C.  and  my  son  T.,  to  have  and  possess  said  real  and  person  - 
al  estate  during  their  natural  lives,  and  after  their  death  the  said  pro- 
perty, real  and  personal,  to  descend  and  be  transmitted  to  their  chil- 
dren. Should  my  son  T.  die  without  leavipg  issue  ol  his  body,  my 
will  is,  that  the  property,  devised  and  bequeathed  to  him,  after  his 
death,  shall  be  limited  and  vested  in  the  children  of  my  daughter  C  • 
My  will  and  desire  is,  that  the  negroes  1  have  given  \s>  my  daughter  C. 
and  son  T.  shall  be  hired  out  in  the  county  of  Rowan  and  not  without 
the  county,  and  the  profits  of  their  hiring  shall  be  equally  divided  be- 
tween them  during  their  natural  lives;  and  my  further  will  is,  that 
neither  my  dwelling-houae  or  tract  of  land  be  rented  out,  on  which  I 
live,  bat  any  other  tracts  may  be  rented  out  as  they  may  deem  fit." 
At  the  date  of  this  will,  and  at  the  death  of  the  testator,  bis  daughter 
C.  was  a  married  woman.  Held  that  the  wife,  under  the  expressions 
of  thia  will,  did  not  take  an  estate  to  heraeparate  use. 

The  court  will  not'  force  a  construction  to  raise  a  trust  for  the  separate 
nse  of  the  wife,  nor  gather  the  intention  that  a  separate  estate  is  lim- 
ited for  her,  from  terms  that  are  ambiguous  or  equivocal. 

The  cases  of  RudieeU  v  Watson,  2  Dev.  Eq.  430|  and  Giliiam  v  Tf'eleht 
4  Dev.  2S6,  cited  and  approved. 

This  was  au  appeal  from  an  interlocutory  decree  of  his 
HoDor  Judge  Pearson,  at  the  Spring  Term,  1842,  of  Row- 
an Court  of  Equity,  dissolving  an  injuction,  which  had  been 
obtained  by  the  plaintifisi.  The  facts  presented  by  the  plead- 
ings are  stated  in  the  opinion  delivered  in  the  Supreme 
Court. 

D.  F.  Caldwell  and  Boyden  for  the  Plaintiffs. 
No  counsel  for  the  defendants. 

Gaston,  J.    Thomas  Mull,  on  the  first  of  January,  1835, 
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executed  n  last  will  and  testament,  which,  after  his  death,  J""*^  1843 
was  admitted  to  probate,  and,  the  executor  therein  named  ^^^^j.  . 
having  renounced  the  office  of  Executor,  administration  on  v 
the  estate  of  the  deceased  cum  testameiUo  anncxo  was  Shafer. 
granted  to  William  D.  Crawford,  the  husband  of  Christina 
Crawford,  the  dnughtep  of  the  testator.  By  his  will,  the  tes- 
tator devised  and  bequeathed  as  follows:  "  I  give,  devise  and 
bequeath  all  my  estate  to  my  daughter  Christina  Crawford  and 
my  son  Thomas  Mull,  Jun.,to  have  and  possess  said  real  and 
pergonal  estate  during  their  natural  lives;  and  after  their 
death,  the  said  property,  real  and  personal,  to  descend  and  to 
be  transmitted  to  their  children.  Should  my  son  Thomas 
die  without  leaving  issue  of  his  body,  my  will  is,  that  the 
property  devised  and  bequeathed  to  him,  after  his  death, 
shall  be  limited  and  vested  in  the  children  of  my  daughter 
Christina  Crawford.  My  will  and  desire  is,  that  the  negrioes 
I  have''  (given)  "to  my  daughter  Christina  and  son  Thomas 
shall  be  hired  out  in  the  county  of  Rowan  and  not  without 
the  county,  and  the  proQts  of  their  hiring  shall  be  equally 
divided  bet'ween  them  during  their  natural  lives;  and  my 
further  will  is,  that  neither  my  dwelling-house  or  tract  of 
land  be  rented  out,  on  which  I  live,  but  any  other  tracts  of 
land  may  be  rented  out  as  they  seem  fit."  William  D. 
Crawford  and  Thomas  Mull,  Jun.,  made  a  division  of  the 
slaves  of  the  testator,  comprehended  in  the  general  devise 
and  I)equest  therein  set  forth,  and,  afterwards,  Crawford,  for 
the  purpose  of  indemnifying  some  of  the  defendants  from 
injury  by  reason  ot  their  liability  for  him  as  his  sureties,  ex- 
ecuted a  deed  of  trust  to  the  defendarn  Shaver,  whereby  he 
conveyed  all  his  interest,  whatever  it  might  be,  in  the  ne- 
groes bequeathed  to  his  wife.  A  bill  was -filed,  in  the  name 
of  Christina  Crawford  and  her  infant  children,  suin^  hj 
their  next  friend,  n^ninst  the  trustee  and  the  cesttty  qve 
trusts  in  this  deed  of  Crawford,  to  enjoin  a  sale  of  these  ne- 
groes, upon  the  ground,  that  in  Eqnity  the  same  belong  to 
the  plaintiff  Christina  during  her  life,  exclusively  of  her 
said  husband,  with  remainder  or  a  residuary  interest  therein 
after  her  death  to  her  children,  the  other  plaintiffs.  Thein- 
innction  was  granted  as  prayed  for,  but,  upon  the  coming  in 
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3ane  1S4dof  the  answerdof  the  defendants,  it  was  ordered  that  the  in- 
n      T"."" junction  be  dissolved  so  far  as  to  permit  the  trustee  to  sell 
y        the  estate,  which  Wm.  D.  Crawford  had  in  the  negroes,  for 
Shaver,   and  during  the  life  of  his  wife,  upon  bond  with  sufficient 
surety  being  taken  for  the  forthcoming  of  the  same  and  the 
increase  thereof  at  her  death.    From  this  interlocutory  de- 
cree the  plaintiffs  prayed  and  obtained   an  appeal  to  this 
court. 

The  appellants  object  to  the  decree,  for  that,  by  his  will^ 
the  testator  has  declared  his  purpose,  that  the  plaintiff  Chris- 
tina should  have  a  beneficial  interest  for  her  life  in  the  slaves 
in  question,  independent  of  the  control,  and  exempt  from  the 
disposition  of  her  husband,  with  remainder  in  the  slaves  td 
her  children.  But  we  can  find  no  ground  upon  which  this 
construction  can  be  maintained.  Marriage  is,  at  law,  an  ab- 
solute gift  to  the  husband,  of  all  the  goods,  of  which  the 
wife  was  possessed  in  her  own  right  at  the  time  of  the  mar- 
riage, and  of  such  others  as  come  to  her  during  the  mar- 
riage. In  Equity  the  wife  may  take  and  hold  personal  as 
well  as  real  estate,  separate  from,  and  independent  of,  her 
husband;  but  as  Equity  follows  the  Law,  it  must  appear,  ei- 
ther from  the  nature  of  the  transaction  or  the  terms  of  the 
•  conveyance,  that  the  property  is  given  to  her  separate  use, 

before  his  marital  rights  thereto  can  be  excluded.-  There  is 
nothing  in  the  nature  of  the  transaction — as  in  a  case  of  a 
marriage  settlement,  where  the  husband  is  a  party,  or  as  in 
a  case  of  a  conveyance  by  a  husband  to  the  use  of  his  wife-— 
which  manifests  a  necessary  intent,  that  she  should  take  a 
separate  property.  And  whatever  expressions  may  be  found 
in  the  will,  tending  to  raise  an  inference  of  such  an  intent, 
they  fall  far  short  of  those,  which  have  been  judicially  de- 
termined to  be  insnfficient  for  that  purpose.  See  Rudisell  v 
Watson,  2  Dev.  Eq.  Rep.  430.  Gilliam  v  Welch,  4  Dev. 
286.  The  court  will  not  force  a  construction,  to  raise  a 
trust  for  the  separate  use  of  the  wife,  nor  gather  the  inten- 
tion, that  a  separate  estate  is  limited  for  her,  from  terms  that 
are  ambiguous  or  equivocal. 

It  must  be  certified  to  the  court  below  that  there  is  no  er- 
ror in  the  interlocutory  decree  Appealed  from. 
Per  Curiam,  Ordered  accordingly. 
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SAMUEL  C.  GAU8E  w.  iAM£S  C.  HALE&wift. 

In  eonstraing  mariiage  articles,  Courts  of  Equity  are  not  restrained  bj  Jane  184t 
the  technical  rales*  which  prevail  in  limitations  of  legal  estates  and  -  ■    ■   ■    ■ 
executed  trusts;  but  indulge  in  a  liberal  interpretation,  so  as  to  secure 
the  protection  and  support  of  those  interests,  which,  from  the  nature 
of  the  instrument,  it  must  be  presumed  were  thereby  intended  to  be 
secured. 

Where  articles  were  enteied  into  before  marriage,  by  which  it  was  stip* 
ulated,  that,  when  the  marriage  took  place,  the  lands  and  negroes 
therein  mentioned,  should  be  conveyed  to  a  trustee  named  in  said  ar* 
tides,  that  they  might  be  assured  to  the  wife  during  her  natural  life, 
and,  from  and  after  her  decease,  to  the  use  and  behoof  of  the  heirs  of 
the  said  wife  and  husband,  and  in  default  of  such  issue  then  to  the 
use  and  behoof  of  the  said  wife,  her  heirs  and  assigns  foreven  it  was 
decieed,  on  the  bill  of  the  said  trustee,  after  the  marriage,  and  against 
the  expressed  wishes  of  the  said  husband  and  wife  in  their  answer, 
that  the  husband  and  wife  should  execute  conveyances,  by  which 
there  should  be  secured  to  the  wife  an  estate  during  her  life,  free  from 
the  debts  of  the  husband,  and,  during  the  coverture,  exempt  from  his 
power,  with  a  limitation  to  such  children  as  might  be  born  after  mar- 
riage, equally  to  be  divided  between  them,  and,  in  case  of  the  death  of 
any  of  them  under  age,  or,  if  females,  unmarried  and  under  age,  with 
limitations  over  to  the  survivors  and  survivor,  and  with  an  ultimate 
limitation  over  to  the  wife,  in  case  there  should  be  no  such  islue  of 
the  marriage  or  none  living  at  her  death. 

• 

This  cause  was  removed  for  hearing  by  consent  of  par- 
ties from  the  Ck>urt  of  Equity  of  Bladen  county,  at  Fall 
Term,  1841,  to  the  Supreme  Court.  The  facts  and  ques- 
tions raised  in  the  case  are  stated  in  the  opinion  of  this  court. 

Strange  for  the  plaintiff. 
No  counsel  for  the  defendant. 

Gaston,  J.    On  the  llth  of  Januanr,  1832,  articles  of 

D2 
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June  1843  agfreement  were  executed  between  James  O.  Hale  of  theilrst 
Q  part,  Ann  Council  Gause  of  the  second  part,  and  the  plain- 

T  tiff  Samuel  C.  Gause  of  the  third  part,  whereby,  after  re- 
Hale,  citing  that  the  said  Ann  was  seized  in  fee  of  certain  lands 
in  the  county  of  Brunswick,  and  possessed  of  certain  slaves 
therein  nan)ed,  and  that  a  marriage  was  about  to  be  had  and 
solemnized  between  tlie  said  James  O.  Hale  and  the  said 
Ann,  it  was  covenanted  and  agreed,  that  the  said  James  and 
Ann,  in  case  the  intended  marriage  should  take  effect,  should 
and  would,  by  some  good  and  sufficient  conveyance,  settle 
and  assure  the  said  lands  in  and  to  the  said  Samuel,  to  the 
use  and.  behoof  of  the  snid  Ann  during  the  term  of  her  nat- 
ural life,  and,  from  and  after  her  decease,  to  the  use  and  be- 
hoof of  the  heirs  of  the  body  of  the  said  Ann  by  the  said 
James,  lawfully  to  be  begotten,  and,  for  the  default  of  such 
issue,  then  to  the  use  and  behoof  of  the  said  Ann^  her  heirs 
and  assigns  forever,  and  for  no  other  use,  intent  or  purpose 
whatever;  and  that  they  should,  also,  by  like  good  and  suf- 
ficient conveyance,  settle  and  assure  the  before  named  ne- 
groes in  and  to  the  said  Samuel,  to  the  use  and  behoof  of  the 
said  Ann,  for  and  during  her  natural  life,  and,  from  and  af- 
ter her  decease,  to  the  use  and  behoof  of  the  heirs  of  the 
body  of  the  said  Ann  by  the  said  James  O.  Hale,  lawfully 
to  be  begotten,  and,  for  default  of  such  issue,  then  to  the  use 
and  behoof  of  the  said  Ann,  her  heirs  and  assigns  foreveri 
and  to  and  for  no  other  intent  or  purpose  whatever.  The 
contemplated  marriage  took  effect,  no  conveyance  was  made 
as  stipulated  by  the  marriage  articles,  and  the  husband,  ever 
since  the  marriage,  has  remained  in  the  use  and  enjoyment 
both  of  the  lands  and  negroes,  the  subject  maU;r  of  said  ar- 
ticles. In  1838,  the  said  husband  having  8ol4  one  of  the 
said  negroes,  and  negotiated  for  the  sale  of  others,  the  trus- 
tee, Gause,  filed  this  bill  against  Hale  and  his  wife,  wherein 
he  prays  that  conveyances  may  be  made  under  the  directions 
of  the  court,  so  as  to  carry  .into  execution  the  true  intent  of 
the  marriage  articles,  and  assure  the  land  and  negroes  to 
the  uses,  trusts  and  purposes  thereby  contemplated,  that  it 
'  may  be  ascertained  what  negroes  yet  remain  of  those  named 
in  the  articles  and  what  issue  they  have  had,  that  the  de&n- 
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dant  Hale  may  be  compelled  to  substitute  property  of  equal  Jona  l64d 
value  to  the  negro  by  him  sold,  which  property  shall  be  in-  "  ^  ^ 
eluded  ia  the  assurance  or  a^urances  to  be  directed,  that  the       y 
plaintiff  may,  in  the  meantime,  be  secured  against  any  fur*    ^^* 
ther  sales  to  be  made  by  the  said  defendant,  and  for  general 
relief.    To  this  bill  a  joint  answer  was  filed  by  Hale  and 
wife,  in  which  the  execution  of  the  marriage  articles  is  ad- 
mitted, but  they  say  that  these  were  signed  without  noticing 
their  contents,  that  it  was  represented  to  them  that  the  object 
was  to  secure  the  property  to  Mrs?  Hale,  and,  if  she  had 
children  by  the  marriage,  to  these  children,  and  if  she  bad 
none,  then  to  her  husband,  if  she  should  so  choose;  that 
they  were  entirely  ignorant  that  any  conveyances  of  the 
property  were,  after  the  marriage,  to  be  made  to  the  plain- 
tiff, or  that  he  was  to  ha\re  any  control  over  the  property. 
The  defendant  Hale  admits  the  sale  of  negro  woman  Tinahi 
but  excuses  ic  on  the  ground  of  necessity;  and  both  the  de« 
fendants  in  said  answer  declare  a  strong  repugnance  that  the 
plaintiff  should  be  their  trustee. 

No  evidence  has  been  offered,  which  supports  the  allega- 
tion, (if  such  an  allegation  can  be  understood  as  made  in 
the  answer,)  that  an  imposition  was  practised  on  the  hus- 
band, and  much  less  on  the  wife,  in  obtaining  the  execution 
of  the  articles — and  nothing  is  shewn,  except  the  opinions 
of  witnesses,  that  the  plaintiff  is  an  unsuitable  trustee, 
wherefore  the  trusts  declared  or  intended  by  the  articles 
should  not  be  effectually  secured.  In  regard  to  this  objec* 
tion  we  would  observe  that  these  vague  opinions  weigh  no- 
thing; that  he  is  the  trustee  designated  in  the  articles,  whose 
duty  it  is  to  see  them  carried  into  execution;  and  that,  should 
be  hereafter  prove  incompetent  or  unfaithful,  he  will,  on  a 
proper  case  shewn  in  a  regular  proceeding  for  that  purpose, 
be  superseded  and  another  appointed  in  his  stead. 

In  construing  marriage  articles.  Courts  of  Equity  are  not 
restrained  by  the  technical  rules,  which  prevail  in  limita-  - 
tions  of  legal  estates  and  executed  trusts,  but  indulge  in  a 
liberal  interpretation,  so  as  to  sectire  the  protection  and  sup- 
port of  those  interests,  which,  from  the  nature  of  the  instru- 
ment, it  must  be  presumed,  were  thereby  intended  to  be  se- 
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Jane  164S  cured,    la  the  present  case,  these  were  the  interests  of  the 
""T  wife  and  of  the  issue  of  the  marriage.    The  manifest  ob- 

T  ject  of  the  articles  is  to  put  these  beyond  the  control  of  the 
Hale,  husband.  Conveyances  must  therefore  be  prepared,  by 
which  there  shall  be  secured  to  Mrs.  Hale  an  estate  during 
her  life,  free  from  the  debts  of  her  husband,  and  during  the 
coverture  exempt  from  his  power,  with  a  limitation  to  such 
children  as  may  be  born  of  the  marriage,  equally  to  be  di* 
yided  between  them,  and  in  case  of  the  death  of  any  of  them 
under  age,  or,  if  temales,  unmarried  and  under  age,  with  lim- 
itations over  to  the  survivors  and  survivor,  and  with  an  ulti- 
mate limitation  over  to  Mrs.  Hale  in  case  there  should  be  no 
such  issue  of  the  marriage,  or  none  living  at  her  death. 

There  should  also  be  a  reference  to  enquire  and  report  the 
slaves  and  the  issue  of  the  slaves,  to  be  included  in  the  set- 
tlement, and  also  the  value  of  the  slave  sold  by  the  defend- 
ant James,  and  what  property  of  equal  value  should  be  sub« 
stitUted  in  the  place  thereof. 
And  the  cause  is  to  be  retained  for  further  directions. 

Per  Curiam^  Decreed  accordingly. 
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WILLIAM  D.  BRADLEY,  Ez'or  &c.  vs.  SUGARS  JONES  and 

others. 

A.  deTised  as  follows:    *<  I  lend  to  my  daughter  P.  J.  one  negro  girl  Jnne  1849 

named  Mary,  her  life,  and  after  her  death,  to  be  equally  divided  among  -^-— 

the  heirs  of  her  body  forever.''  ffeld,  that  these  words,  if  applied  to 
real  estate,  would  have  created  an  estate  tail  at  common  law,  and  that 
where  words  in  a  will  woold  create  an  estate  tail  in  land  at  common 
law,  they  carry  the  absolute  estate  in  a  bequest  of  chattels. 

A  bequest  of  a  *'•  negro  woman  and  all  her  children"  does  not  include 
the  grand-children  of  the  woman,  born  in  the  lifetime  of  the  testatrix. 

A  residuary  clause  in  a  will  of  **  All  the  balance  of  my  estate,  that  is 
net  given,  to  bo  sold;  and  the  money  arising  from  the  sale  I  give  to 
A.  B."  &c.  does  not  include  the  specie  and  bank  notes  in  possession 
of  the  testator  at  the  time  of  his  death. 

The  case  of  HamY  Ham^  \  Dev.  &  Bat.  Eq.  598,  cited  and  approved. 

This  was  an  appeal  from  certain  interlocutory  decrees 
made  by  his  Honor  Judge  Settle,  at  the  Spring  Term, 
1842,  of  Northampton  Court  of  Equity. 

The  bill  was  filed,  at  Spring  Term,  1842,  of  Northampton 
Court  of  Equity,  by  William  D.  Bradley,  Executor  of  Ma- 
ry Jones,  against  Sugars  Jones  and  others,  and  its  allegations 
(so  far  as  regards  the  questions  brought  to  the  Supreme 
Court)  were,  that  the  said  Mary  Jones  departed  this  life 
sometime  in  the  year  1842,  after  having  duly  made  and  pub- 
lished her  last  will  and  testament,  which  was  proved  in 
Northampton  County  Court,  at  March  Term,  1842,  by  which 
the  plaintiff  was  appointed  her  executor,  and  that  he  quali- 
fied as  such — and  a  copy  of  the  will  was  annexed  to  and 
prayed  to  be  taken  as  a  part  of  the  bill — that  in  and  by  the 
said  will  the  testatrix  bequeathed  as  follows:  <'Igivo  unto 
my  son  Willie  Jones'  children  one  sixth  share  in  my  negro 
woman  Mary  and  all  of  her  children.    I  give  unto  my 
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Jane  1843  daughter  Polly  Carpenter  one  sixth  share  in  my  negro  woman 

Bradlev"  ^^'^  ^°^  ^'^  ^®'  children."  "I  give  unto  my  son  Richard 
y  Jones  and  my  son  Allen  Jones  and  my  son  Sugars  Jones 
Jooet.  QQ  j  |2iy  j^Q  William  P.  Jones  one  sixth  share  a  piece  in  Ma- 
ry and  and  her  children"— 'that  the  said  negro  woman  Mary 
had  been  bequeathed  to  the  said  testatrix  by  the  will  of  her 
father,  George  Norwood,  in  the  following  words,  to  wit,  <<  I 
lend  to  my  daughter  Mary  Jones  negro  girl  Mary  her  life, 
after  her  death,  to  be  equally  divided  among  the  heirs  of  her 
body  forever" — that  in  the  will  of  the  said  testatrix  there 
was  also  the  following  clause:  <<  all  the  balance  of  my  estate, 
that  is  not  given,  to  be  sold,  and  the  money  arising  from  the 
sales  I  give  unto  my  son  Sugars  Jones  one  fiAh  part  of  the 
same,  and  all  the  balance  I  g^ve  unto  my  son  William  P. 
Jones" — that  there  was  found  among  the  effects  of  the  said 
testatrix  specie  and  bank  notes,  amounting  to  about  six  hun- 
dred and  forty  dollars,  which  were  claimed  by  the  said  re- 
siduary legatees,  and  their  claim  was  opposed  by  the  distrib- 
utees of  the  said  Mary  Jones,  alleging  that  as  to  this  fund 
she  had  died  intestate.  It  was  also  alleged  that  the  slave 
Mary  mentioned  in  the  will  of  Mary  Jones  had  a  grand- 
child. And  the  plaintiff  as  executor,  prayed  that,  as  there 
were  conflicting  claims  under  these  two  wills,  and  be  was 
ignorant  as  to  the  proper  construction  to  be  put  on  them,  the 
court  would  advise  how  he  should  settle  with  the  several 
claimants,  and  the  proper  parties  were  made. 

The  defendants  answered  and  admitted  all  the  material 
fiEicts  stated  in  the  plaintiff's  bill,  and  submitted  to  any  de- 
cree the  court  might  make  in  the  premises. 

The  case  coming  on  to  be  heard  upon  the  bill,  answers, 
and  the  wills  referred  to,  his  Honor  declared  that,  by  the  will 
of  George  Norwood,  the  testatrix,  Mary  Jones,  was  entitled 
in  absolute  estate  to  the  slave  Mary  and  her  children  men- 
tioned in  the  pleadings,  and  that  said  slaves  are  disposed  of 
by  the  will  of  the  said  Mary — that  the  slave  the 

grand-child  of  the  said  slave  Mary  did  not  pass  by  the  will 
of  the  said  testatrix,  under  tlie  clause  bequeathing  the  said 
•lave  Mary  and  her  children,  but  was  disposed  of  by  the  re- 
siduary clause  of  the  said  will — and  that,  by  the  said  resid- 
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uary  clause,  all  the  property  of  the  said  testatrix,  (including  Jod^  1^3 
the  specie  and  bank  notes,)  not  specifically  bequeathed  by  g^^jT" 
the  said  will,  passed  to  the  defendants  Sugars  Jones  and       t 
William  P.  Jones;  and  a  decree  was  made  accordingly.  Joaw- 

One  of  the  defendants  prayed  an  appeal  from  so  much  of 
the  decree  as  declared  that  the  testatrix  Mary  Jones,  under 
the  will  of  her  father,  took  an  absolute  estate  in  the  slate 
Hary.  Others  of  the  defendants  prayed  an  appeal  from  so 
much  of  the  decree,  as  declares  that  the  grand^child  of  the 
slave  Mary  did  not  pass  under  the  bequest  of  Mary  and  her 
children — and  also  from  so  much  of  the  decree  as  declared 
that  the  specie  and  bank  notes,  in  possession  of  the  testatrix 
at  the  time  of  her  death,  passed  to  Sugars  Jones  and  William 
P.  Jones,  as  residuary  legatees;  which  appeals  were  allowed 
by  the  court. 

No  counsel  for  the  plaintiff. 
B.  F.  Moore  for  the  defendants. 

Daniel,  J.  On  this  appeal,  there  are  three  questions  for 
this  court  to  determine.  Firstf  what  estate  or  interest  did 
Polly  Jones  take,  under  this  clause  in  her  father,  George 
Norwood's,  will,  "I  lend  to  my  daughter  Polly  Jones,  one 
negro  girl  named  Mary  for  her  life;  after  her  death,  to  be 
equally  divided  among  the  heirs  of  her  body  forever."  The 
difference  between  this  case  and  Ham  v  Ham,  1  Dev.  & 
Bat.  Eq.  598,  consists  in  the  words  *' equally  to  be  divided 
among  the  heirs  of  her  body  forever."  In  Ham  v  Ham^ 
the  gifl  was  to  her  daughter  for  lite,  then  tb  her  lawful  heirs. 
In  the  cctse  before  us,  if  it  had  been  a  devise  of  land,  we 
think  that  Polly  Jones  would  have  taken  an  estate  tail  at  the 
common  law,  nnd  wherever  words  in  a  will  create  an  estate 
tail  in  lands,  they  will,  in  a  bequest  of  chattels,  carry  the 
absolute  estate.  That  the  words  made  use  of  in  Norwood's 
wHl  would  create  on  estate  tail  in  a  devise  of  lond,  we  think 
is  established  by  the  two  cases  of  lesson  v  Wright^  2  Bligb. 
2;  and  Doe  v  Harvey,  4  Barn.  &  Cress.  610.  Hays  on  real 
eetate,  100  to  116.  We  therefore  approve  of  this  part  of  the 
decree^    Seamdiy,  Mary  Jones,  by  her  last  will,  gave  her 
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Jane  1843  <«  negro  woman  Mary  and  all  her  children"  to  certain  lega- 

"firadlev" ^®*'  ^^^  slave  Mary  had  a  grand-child,  bom  in  the  life- 
y  time  of  the  testatrix.  Did  the  grand-child  of  Mary  pass  to 
Jones,  the  said  legatees,  under  the  words  "  and  all  her  children?" 
A  devise  or  bequest  to  the  children  oi  a  man  do  not  extend 
to  his  grand-children;  grand-children  never  take,  when 
there  are  children  to  answer  the  description,  2  Powell  on 
Dev.  298,  (Jar.  Ed.)  and  the  cases  there  cited.  If,  there* 
fore,  when  the  persons  to  take  are  described  as  "  children," 
and  under  that  description  a  grand-child  cannot  take,  if  there 
be  children,  so  we  think  that  where  the  property  bequeath- 
ed is  described  in  the  will  '<  to  be  the  children  of  my  negro 
woman  Mary,"  the  grand-child  will  not  pass  to  the  said  leg- 
atees. The  grand-child  of  the  slave  Mary  is  therefore  to  be 
sold  under  the  residuary  clause,  and  the  money  arising  from 
the  sale,  is  to  go  to  William  Jones  and  Sugars  Jones,  in  the 
proportions  declared  in  the  will.  We  approve  therefore  of 
this  part  of  the  decree.  Thirdly^  we  do  not  agree  to  so 
much  of  the  decree  as  declares  William  Jones  and  Sugars 
Jones  to  be  the  general  residuary  legatees  of  the  testatrix, 
Mary  Jones.  The  words  of  the  will  are  as  follows:  "AH 
the  balance  of  my  estate  that  is  not  given,  to  be  sold.  And 
the  money  arising  from  the  sale  I  give  to  my  son  Sugars 
Jones,  one  fifth,  and  all  the  balance  I  give  to  my  son  Wil- 
liam Jones."  William  and  Sugars  are  to  have  only  the  mo- 
ney arising  from  the  proceeds  of  the  sale^  and  not  all  her 
money.  We  think  that  the  testatrix  could  not  have  intend- 
ed that  her  specie  and  Bank  notes  on  hand  at  her  death 
should  be  exposed  to  sale.  She  must  necessarily  have  meant, 
by  the  above  words,  such  property  as  was  usually  the  sub- 
ject of  sale.  William  and  Sugars  are,  therefore,  only  par- 
ticular residuary  legatees  of  that  money,  which  arose  from 
the  sales  of  all  the  saleable  property,  cot  disposed  of  by  the 
will.  The  money  on  hand  at  the  testatrix's  death  (viz*  spe- 
cie and  bank  notes)  is  undisposed  of  by  the  will;  and  it  will 
be  distributed  among  the  next  of  kin.  So  much  of  the  de- 
cree, therefore,  as  declared,  that  the  money  on  hand  belong- 
ed to  Sugars  Jones  and  William  Jones,  ought  to  be  correct- 
ed according  to  this  opinion.    The  costs  of  the  cause  in  this 
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eourt  ape  to  be  paid  by  the  plaintiff  out  of  the  funds  in  hie^nne  tStt 
handsi    No  Solicitor's  fee  to  be  taxed.  ' 

Per  CURIAM)  Decree  accoidioglf. 


JAMES  RAINEY  and  others  ra.  RICHARD  YARBOROtJGH, 

Administrator  &;c. 

To  a  bill  brought  by  one  aarety  against  his  eo-snrety  far  contribncioD, 

their  eomvion  priocfpal,  or«  U  heba  dead,  his  exaentor  or  adminiatrator 

aboald  ba  made  a  party  dafendant. 
A  aarety  baa  do  right  to  call  upon  bis  co-surety  in  equity  for  coDtriba« 

tion,  withottt  ahewing  that  he  could  not  obtain  satisfaction  for  the 

amount  he  has  paid  from  their  common  priucipa). 

This  cause,  after  being  set  for  hearing,  was  transmitted  on 
the  affidavit  of  the  defendant  from  Caswell  Court  of  Equity, 
at  Spring  Term,  1838,  to  the  Supreme  Court*  The  ques- 
tions in  the  case  are  stated  in  the  opinion  delivered  in  the 
Supreme  Cour^ 

Cfraham  and  Norwood  for  the  plaintiff. 
/.  T.  Morehead  for  the  defendant. 

RuFFiN,  C.  J.  In  1816/rhomas  Boulden  was  appoint* 
ed  by  a  coiirt  in  Virginia  the  guardian  of  several  infant  chil- 
dren named  Glenn;  and  entered  into  bonds  in  large  penal- 
ties with  the  usual  conditions  for  faithfully  accounting  for 
the  estate  of  the  wards,  seven  in  number,  in  which  the  pre- 
sent plaintiffs  and  Smith,  the  intestate  of  the  present  defend- 
ant, were  his  sureties.    Boulden  afterwards  died,  and  Eus« 

E2 
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loDe  I842tftce  Hunt  administered  on  his  estate.    In  1831,  Archibald 
1^.      "Glenn,  one  of  the  wards,  having  come  of  age,  preferred  a 
V       demand  against  Hunt,  as  the  administrator  of  Bonlden,  and 
Yarbo-   against  the  said  sureties  for  a  large  sum,  as  a  balance  due  to 
"^  '    him  from  his  late  guardian.     And  by  an  agreement  between 
Glenn,  Hunt,  and  all  the  sureties  of  Boulden,  except  Smith, 
the  matters  in  dispute,  in  relation  to  the  guardian  account  of 
Boulden,  and  also  in  relation  to  the  administration   account 
of  Hunt  as  administrator  of  Boulden,  were  referred  to  the 
arbitrament  and  award  of  two  persons.     The  arbitrators 
proceeded  to  hear  the  parties,  and  "  awarded  that  there  was 
a  balance  due  from  the  estate  of  said  Boulden,  deceased,  to 
the  said  Archibald  Glenn  of  $5,533  35  cts.,  with  the  inter- 
est thereon  from  the  25th  of  December,  1827."    To  this  ar- 
bitration Smith  refused  to  become  a  party;  and,  after  the 
award,  he  refused  also  to  pay  any  part  of  the  sum;  but  died 
intestate,  and  the  defendant,  Yarborough,  became  his  ad- 
ministrator. 

The  present  suit  is  brought  against  Smith's  administrator 
by  the  other  sureties  or  their  representatives,  and  charges 
that  Boulden  was  indebted  to  liis  ward  in  the  sum  found, 
and  that  he  died  insolvent,  and  that  Hunt  had  no  assets  to 
satisfy  that  sum  or  any  part  of  it,  and  that  those  sureties 
were  obliged  to  pay  the  whole  of  it,  and  had  done  so:  and 
the  object  of  the  bill  is  to  compel  contribution  from  the  de- 
fendant of  his  intestate^s  aliquot  part. 

The  answer  brings  forward  divers  points  of  defence,  but, 
particularly,  insists  that  Smith  was  not  bound  by  the  award 
and  refuses  to  admit  that  any  sum  was  due  from  Boulden  to 
his  ward,  A.  Glenn,  or  that  Boulden's  estate  was  insolvent 
or  that  Hunt  iiad  not  assets  to  pay  whatever,  if  any  thing, 
"was  due. 

The  case  was  submitted  on  the  hearing  a  year  ago,  and 
was  allowed  by  the  court  to  stand  over,  that  the  parlies  might 
have  an  opportunity  of  sending  the  cause  back  for  the  pur- 
pose  of  framing  the  pleadings  properly,  with  the  view  to  the 
determination  of  the  real  controversy.  The  necessity  for 
the  insertion  of  additional  matter  in  the  bill,  and  making 
other  parties,  is  obvious.    In  the  first  place,  as  Smith  was 
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not  a  party  to  the  arbitration,  the  award  has  no  operation  June  l84d 
against  him,  but  he  is  chargeable  only  upon  an  account  to"^";; 
be  taken  in  this  cause  of  Boulden's  guardianship.     Moreo-       ^ 
ver,  the  insolvency  ot  Boulden's  estate,  and  the  full  admin-    YarW 
istration  of  his  assets  by  Hunt,  are  not  admitted,  nor  even    '®"^  * 
found  in  the  award;  and,  consequently,  those  facts  are  now 
to  be  established  in  the  cause.     That,  also,  can  be  done  on- 
ly by  taking  the  administration  account  in  this  cause.    To 
the  taking  of  each  of  those  accounts.  Hunt,  the  administra- 
tor, is  an  indispensable  party;  for  the  plaintiffs  have  no  equi- 
ty against  their  co-surety,  until  it  be  shewn,  that  they  can- 
not obtain  satisfaction  from  their  common  principal.    It 
may  be,  that  Hunt  has  now  funds  for  that  purpose.    Indeed, 
from  the  omission  for  a  year  on  the  part  of  the  plaintiffs  to 
take  the  steps  indicated  by  the  court,  we  are  led  to  suppose , 
that  between  Mr.  Hunt  and  themselves  some  undestanding 
may  have  taken  place,  and  that  they  have,  in  consequence, 
abandoned  this  suit.    But,  however  that  may  be,  it  is  cer* 
tain  they  cannot  get  a  decree  upon  their  present  bill,  and,  as 
the  defendant  insists  on  the  judgment  ot  the  court  being  giv* 
en,  we  do  not  feel  at  liberty  to  defer  it  longer,  but  must  dis- 
miss the  bill,  for  the  foregoing  reasons,  and  with  costs. 


Per  CvBiAM, 


Bill  dismissed  with  costs* 
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FRANCIS  A.  WADDELL     od  wife  «f.  JOHN  L.  HEWiTT. 

Jone  1843  ^^^r®  ^  ^il^  >8  brought  to  enforce  the  payment  of  a  som  of  money,  6e- 
'  -    ■  eured  by  mortgfige,  by  a  sale  of  the  mortgaged  premisee,  and  it  torna 

oot,  upon  a  eale  taking  place,  that  the  proceeda  of  aoeh  aale  will  Dot 
aati&fy  the  aflaoont  ascertained  to  be  due;  and  where  the  ereditor  baa 
no  means  of  recorering  the  balance  at  law,  and  eapeeiaUy  where  he 
haa  been  deprived  of  his  legal  seeuritiea  by  the  fraud  or  misconduct 
of  the  debtor,  a  Court  of  Equity  will  order  execution  to  issue  for  the 
amount  remaining  unsatisfied. 
The  caaes  of  BrockcU  ▼  Foteue^  1  Hawics  64.  Fleming  ▼  Sitton,  I  Dev. 
&  Bat.  Eq.  621;  and  Crawley  v  Timberlake^  1  Ired.  £q.  346,  cited 
and  approved. 

Under  the  decree  iu  this  case  (see  the  case  1st.  Ired.  Eq. 
R.  475)  at  the  the  last  term,  the  land  therein  mentioned  was 
sold,  and  did  not  produce  enough  to  satisfy  the  amount  as- 
certained by  the  master's  report  to  be  due  to  the  plaintiffs. 
The  platntifis'  counsel  now  moved  for  an  execution  against 
the  defendant,  to  enforce  the  payment  of  the  balance  of  the 
debt  remaining  due.  This  motion  was  opposed  by  the  de- 
fendant's counsel. 

Winsto7i  and  Iredell  frr  the  plaintiffs. 
Norwood  for  the  defendant. 

RuFFiN,  C.  J.  Under  the  decree  made  at  the  hearing  of 
this  cause,  1  Ired.  Eq.  475,  the  master  reported  to  the  last 
term  the  sum  due  for  principal  and  interest  up  to  the  1st  day 
of  January,  1842,  for  the  three  last  instalments  of  pur- 
chase money;  for  which  the  defendant  was,  by  the  agree- 
ment, to  have  given  bonds  payable  the  1st  days  of  January, 
1840, 1841  and  1842.  The  report  was  confirmed;  and  a 
decree  made  in  conformity  thereto,  that  unless  the  defendant 
should  pay  that  3um  by  a  certain  day  namedj  the  land,  which 
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Cbe  plaintift  bad  conveyed,  should  be  sold  for  the  purpose  iune  1849 
of  raising  the  same.    A  sale  has  been  made  and  reported  to  \vaddell 
this  term;  but  the  sum,  brought  by  it,  is  inadequate  to  dis-       y 
charge  the  debt  to  the  plaintiffs.    They  now  nio\'e  for  fur-  Hewitt, 
ther  directions,  and,  particularly,  (or  a  personal  decree  ogainst 
the  defendant  for  the  residue  of  th<  debt  and  oxecntion  there- 
of according  to  the  statute. 

We  are  of  opinion  that,  in  the  state  the  case  is,  the  plain- 
tiffs are  entitled  lo  the  directions  they  osk.  The  former  de- 
cree established  the  agreement  between  the  parties,  and  ^ 
that  the  plaintiffs  had  executed  it  by  making  a  deed,  and 
that  the  defendant  had  accepted  it.  The  deed  was  exhibit- 
ed and  proved  in  the  cause;  and  it  contains  the  usual  clause 
of  release  for  the  purchcose  money.  The  answer  admits 
that  no  part  of  the  three  last  instalments  was  paid;  and  that 
no  distinct  security  was  given  fbr  ihem,  except  the  original 
agreement.  Consequently  the  plaintiffs  have  no  remedy  at 
law  for  the  purchase  money.  Brockett  v  Poscue^  I  Hawks 
64.  That  gives  a  jurisdiction  to  this  court.  It  is  within  thB 
ordinary  province  of  Equity  to  relieve  agninst  such  a  mis- 
take or  fraud,  as  well  as  to  compel  a  discovery  of  it.  If  the 
defendant  had  given  his  bonds  or  other  securities,  on  which 
the  plaintiffs  could  have  enforced  the  payment  of  the  pur- 
chase money  by  action  at  law,  this  court  would  not  inter- 
fere beyond  directing  a  sale  of  the  premises  equitably  mort- 
gaged. Fleming'  v  Sitfon^  1  Dev.  &  Bat.  Eq.  621.  Here 
the  plaintiffs  have  no  such  securities.  They  delivered  the 
deed  upon  an  engagement  of  the  defendant,  within  a  few 
days  thereafter,  to  deposit  Gibbs'  bond  and  his  own  for  the 
unpaid  balance  of  the  purchase  money.  That  he  failed  to 
do;  and  the  question  is,  whether  equify  will  allow  him  to 
avail  himself  of  the  release  obtained  by  snch  means,  and  if 
tKH,  what  the  decree  against  him  should  be.  It  is  too  plain 
to  be  questioned,  that  equity  will  put  the  release  out  of  the 
wey.  Crawley  v  limherlake^  1  Ired.  Bq.  346.  We  are 
next  lo  enquire  as  to  the  extent  of  the  relief.  That  frpecifi- 
•cally  asked  in  the  bill,  <m  this  phrt  of  the  case,  is,  that  th6 
deffcndadt  should  assign  Gibte^  botid  and  give  his  d\vn  bonds 
^ith  slitetifs^  and  tbat^  in  default  of  paythetn,  as  the  instaK 
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Jane  I84dmen(s  shonld  fall  dae,  the  dame  should  he  raised  hy  a  sale 
"ZZTTT^r  of  the  land;  and  to  this  was  added  a  prayer  for  general  re- 
Y  lief.  Novtr,  it  so  happened,  that  before  the  report  and  decree, 
Hewitt,  all  the  instalments  had  become  payable.  If  the  defendant 
had  offered  his  bond,  with  proper  sureties  for  any  instalment 
not  due,  the  plaintiffs  musf  have  accepted  it.  But  he  made 
no  such  offer,  and  even  now  does  not  offer  his  bonds,  bnt  in- 
sists that  the  plaintiffs  can  have  no  further  relief,  upon  the 
ground  that  they  have  no  other  security  but  the  land.  That 
we  have  already  disposed  of,  by  saying  that  tlie  plaintiffs 
shall  not  be  prejudiced  by  the  want  of  securities,  which 
they  lost  by  surprise  or  by  the  fraud  of  the  defendant. 
Then,  do  we  fulfil  our  duty  by  decreeing  that  the  defendant 
should  now  execute  those  bonds?  Certainly  not.  The  mo- 
ney is  already  due,  and  the  sum  has  been  ascertained  to  the 
satisfaction  of  the  defendant  himself,  who  took  no  exception 
to  the  report.  This  court  was  competent  and  obliged  to 
ascertain  the  sum  due,  in  order  to  know  how  much  should 
be  raised  from  the  land,  if  it  would  bring  so  much.  As 
there  are  no  existing  legal  securities  for  the  debt,  but  the 
plaintiffs  have  been  deprived  of  them  as  stated,  equity  ought, 
upon  the  principle  of  preventing  unnecessary  litigation,  or 
for  £reneral  convenience  and  the  interest  of  both  parties,  to 
decree  directly  the  immediate  payment  of  the  money.  To 
order  the  execution  of  bonds  now,  would  be  nothing  more  or 
less  than  begetting  suits,  to  be  determined  in  other  courts,  for 
the  very  matter  which  this  court  has  already  determined. 
The  decree  stands  on  the  same  footing  with  one  granting  re- 
lief, as  well  as  discovery  in  the  case  of  a  lost  bond,  which 
is  a  jurisdiction  perfectly  established. 

Against  this  additional  assistance,  however,  the  defendant 
renews  the  objection  made  on  the  hearing,  that  the  plaintiffs 
have  not  had  a  survey  made,  and  executed  a  further  deed. 
Besides  what  was  said  before  upon  it,  we  may  remark  that 
this  matter  is  not  even  alluded  to  in  the  answer,  and  drops 
out  incidentally  in  Mr.  Lord's  deposition;  and  it  does  not 
therefore  appear  tiiat  the  defetulant  had  requested  such  a 
survey,  or  that  the  plaintiffs  bad  refused.  But  there 
is,  at  present,  a  further  and  decisive  answer  to  it,  which  is, 
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that  the  defendant  has  allowed  the  land  to  i)e  sold  under  the  Juoe  184 
decree,  and  has  now  no  interest  in  a  surveyor  it  or  its  inoref 
particular  identification. 

The  bill  being  sufficiently  broad  in  its  statements  and 
prayers  to  embrace  the  case,  as  it  now  appears  upon  the 
master's  reports,  we  think  there  must  be  an  absolute  decree 
against  the  defendant  for  the  money  heretofore  declared  to 
be  due,  deducting  therefrom  the  proceeds  of  the  sale  of  the 
land;  and  that  execution  may  issue  therefor  as  well  as  for 
the  costs. 

Per  Curiam,  Decreed  accordingly. 


GEORGB  HOLLAND  &otherB  v».  WILLIAM  P£CK,  Ex'or  &o. 

A.  by  will,  dated  in  1807,  devised  as  follows,  after  directing  the  sale  of 
certain  banic  stoclc  upon  the  death  of  his  wife:  The  executors  **  shall 
pay  orer  and  deliver  the  money  arisin|r  from  the  sale  for  the  benefit  of 
the  Methodist  Episcopal  Charch,  in  America,  whereof  Francis  Asbary 
is  the  presiding  bishop;  this  sum  to  be  disposed  of  by  conference  or 
the  diSeient  members  composing  the  same,  as  they  shall,  in  their 
godly  wisdom,  judge  will  be  most  expedient  or  beneficial  for  the  in- 
crease and  prosperity  of  the  gospel."  Heid^  that  this  bequest  being 
made  to  a  rooliitude  of  persons  in  their  aggregate  capacity,  which 
persons  have  not  been  incorporated  by  any  act  or  charter  of  incorpo- 
ration, and  the  object  of  the  bequest  being  of  so  indefinite  a  nature 
that  the  court  cannot  determine  how  it  should  be  applied,  the  same  is 
Toid,  and  that  the  trstalor  therefore  died  intestate  as  to  the  subject 
matter  of  this  beqncf^t. 

Held  also  that  the  doctrine  of  the  English  Courts  of  Chancery  in  rela- 
tion to  charities,  by  which*  in  certain  cases,  they  direct  such  bequesis 
to  be  executed  cy  pret,  is  uosonnd  in  principle,  and  cannot  be  adopted 
by  the  Courts  of  Equity  of  this  State. 

The  case  of  McAuley  "9  WiUon^  1  Dev.  Kq.  Rep.  276, cited  and  approTcd. 

This  cause  was  removed  by  consent  from  the  Court  oi 
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June  1842  Equity  of  Wake  county,  nt  Spring  Term,  1842,  to  the  Sn- 
"TTTrT"  preine  Court,  to  be  heard  upon  bill  and  answer. 

y  The  bill  alleged  in  substance  that  William  Holland,  late 

Peck,  of  the  county  of  Wake,  departed  this  life  on  the  4th  of  De- 
cember, 1809 — that,  by  his  last  will  and  testament,  which 
was  duly  proved,  he  directed  that  the  executors  therein 
named  should  invest  the  sum  of  26,000  in  stock  of  the 
Bank  of  the  United  States — that  the  interest  on  the  divi« 
dends  thereof  should  be  paid  in  certain  proportions  to  bis 
mother-in-law  Frances  Rhodes  and  his  wife  Nancy  Holland 
during  their  natural  lives,  and  then  directed  and  bequeathed 
ns  follows,  viz:  "1  further  will,  that  upon  the  death  of  my 
beloved  wife  Nancy  Holland,  my  executors  sell  to  the  best 
advantage  the  bank  stock,  the  product  whereof  is  hereinbe- 
fore given  to  my  beloved  wife  and  mother-in-law,  and  the 
sum  raised  by  the  sale  thereof  it  is  my  will  and  desire  that 
my  executors  pay  over  and  deliver  for  the  benefit  of  the 
Methodist  Episcopal  Church,  in  America,  whereof  Francis 
Asbury  is  at  present  the  presiding  bishop;  this  sum  to  be 
disposed  of  by  conference  or  the  different  members  compos- 
ing the  same,  as  they  shall,  in  their  godly  wisdom,  judge  will 
be  most  expedient  or  beneficial  for  the  increase  or  prosper- 
ity of  the  gospel" — that  William  Peck  alone,  of  the  execu- 
tors named  in  the  said  will,  and  all  of  whom  qualified  as 
such,  now  survives — that  in  pursuance  of  the  directions  of 
the  testator  the  said  executors  made  the  investment  of  the 
sum  of  $5,000  in  stock  of  the  Bank  of  the  United  States, 
and  afterwards,  on  the  expiration  of  the  charter  of  that  bank, 
the  proceeds  of  the  said  stock  were  invested  in  stock  of  the 
Slate  Bank  of  North  Carolina,  and  subsequently  in  stock  of 
the  Bank  of  the  State  of  North  Carolina,  where  it  now 
stands  in  the  name  of  the  said  Peck  as  surviving  executor — 
that  the  said  Frances  Rhodes  and  Nnncy  Holland  are  both 
dead,  the  latter  who  was  the  survivor  having  died  in  the 
year  1839.  The  hill  then  alleged  that  the  said  "William 
Holland  left  no  children,  and  that  the  plaintiff  William  Hol- 
land and  the  intestates  of  the  other  plaintiff  Henry  W,  Mil- 
ler, were  his  next  of  kin,  and  entitled  to  distribution  of  his 
personal  estate.    And  the  bill  then  insisted  that  the  bequest 
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above  cited  to  the  Methodist  Episcopal  Church,  as  there  de-  Joae  I84t 
scribed,  was  void,  both  from  the  want  of  capacity  in  the  „  ..^ 
legatees  to  take,  and  from  the  uncertainty  as  to  the  objects       r 
Co  which  the  legacy  was  to  be  applied — and  that  therefore    ^^^' 
the  said  Bank  stock  belonged  to  the  next  of  kin  and  distrib- 
utees  of  the  said  William  Holland,  there  being  no  residuary 
clause  in  the  will.    And  an  account  and  decree  for  the 
amount  was  prayed  against  the  said  William  Peck,  surviving 
executor  &c.    The  defendant,  in  his  answer,  admitted  all 
the  facis  stated  in  the  bill,  and  submitted  to  any  deciee  the 
court  might  think  proper  to  make« 

Badger  for  the  plaintiA^ 
liedell  for  the  defendant. 

Gaston,  !•  The  testator  has  directed  that,  upon  the 
death  of  his  wife,  his  executors  shall  sell  the  bank  stock  in« 
to  which  he  had  in  a  former  part  of  the  will  directed  a  por- 
tion of  his  estate  to  be  converted,  and  <<  pay  over  and  deliv- 
er  the  money  arising  from  the  sale  for  the  benefit  of  the 
Methodist  Episcopal  Church,  in  America,  ivhereof  Francis 
Asbury  is  at  present"  (was  at  the  date  ot  the  will)  "  the  pre- 
siding bishop;  this  sum  to  be  disposed  of  by  the  conference 
or  the  different  members  composing  the  same,  as  they  shal!« 
in  their  godly  wisdom,  judge  will  be  most  expedient  or  ben* 
eficial  for  the  increase  and  prbsperity  of  the  gospel."'  If 
this  bequest  of  the  proceeds  of  the  stock  is  to  be  considered 
made  to  the  body  therein  described,  for  their  own  benefit,  as 
the  former  part  of  the  clause  would  seem  to  declare,  it  in 
not  to  be  questioned  but  that  the  bequest  must  fail  for  want 
of  capacity  in  the  legatees  to  take  and  enjoy  what  is  so  giv- 
en. The  Methodist  Episcopal  Church,  in  America,  com- 
prise a  great  multitndo  of  individuals,  of  whom  some  are 
hourly  passing  out  of  existence  and  others  coming  into  be- 
ing, and,  as  an  aggregate  body,  is  incompetent  to  hold  pro- 
perty of  any  kind,  unless,  by  virtue  of  some  charter  or  act 
of  incorporation,  it  be  invested  with  that  privilege  as  an  ar- 
tificial person.  But  it  is  manifest  from  the  ^bsequent  part 
of  the  clause  that  the  bequest  was  made  to  this  bodf  As  a 

F2 
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June  1843  mere  instrument  for  carrying  into  eflfect  an  ulterior  and 
higher  purpose  of  the  testator — ^thal  the  money,  the  snbjeet 
y       of  this  bequest,  might  be  disposed  of  by  (he  governing  min- 
Peck.    ister  of  the  church,  lo  such  objects,  and  in  such  manner,  as 
they  should  determine  to  be  most  conducive  to  the  diffosion 
of  the  doctrines  and  precepts  and  influence  of  the  holy  gos- 
pel.   It  is  therefore  a  bequest  upon  trust;  and  if  the  trust  be 
one,  over  which  the  constituted  authorities  of  the  country 
can  exercise  jurisdiction,  they  will  not  permit  it  to  be  de- 
'feated  because  of  incapacity  in  the  designated  trustees  to 
take  the  property,  but  will  fasten  the  tfost  upon  the  property 
and  make  or  imply  trustees,  or  take  other  effectual  means  to 
cause  it  to  be  executed.    But  if  the  trust  be  one  over  which 
they  cannot  assume  jurisdiction,  then  it  necessarily  fails;  for 
in  the  legal  sense  of  the   term,   that  can  never  be  a  trust 
which  leaves  any  where  an  uncontrolabis  power  of  disposi- 
tion.   Such  a  power  constitutes  ownership. 
f    It  cannot  be  objected,  that  the  end  sought  to  be  accom- 
plished by  the  testator  is  against  law.    In  every  country 
where  justice,  peace  and  good  will  annong  men  are  held  id 
esteem,  religion  must  always  command  the  highest  venera- 
tion.   Abstractedly  from  its  intrinsic  excellence,  it  ratrst  be 
known  and  acknowledged  as  the  surest  basis,  on  which  to 
rest  the  superstructure  of  social  order.    It  cannot  be,  indeed, 
-  that  every  religious  creed  of  every  tnode  of  wonship  shoull 
•be  equally  acceptable  to  God,  or  in  itspracticol  results  equal- 
ly beneficial  to  man.    In  many  countries  the  law  makers 
'have  undertaken  to  declare  what  is  the  true  faith,  and  to  pre- 
scribe which  is  the  rightful  worship,  and  either  prohibit  all 
.  others  as  unlawful,  or  tolerate  them  merely  out  of  indulgence 
to  human  frailty.    Where  religion  is  thus  established  by 
law,  of  course  the  courts  cannot  there  recognise  an  appro- 
priation of  funds  or  property  to  the  support  of  a  prohibited 
religion,  ns  entitled  to  the  protection  of  the  law,  nor  will  they 
even  uphold  such  appropriation  in  aid  of  a  toterated  veli- 
-gion,  further  .than  will  accord  with  the  limited  indulgence 
which  the  law  has  granted  to  it.     But  with  ns,  it  is  incor- 
porated into  the  very  elements  of  our  S'^ycial  organiSRitioh 
iUhal  all  men  have  a  natural  and  unalienatle  right  to  wo^ 
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ship  Almi^ty  God  according  to  Ihe  dictates  of  iheit  own  Juoe  I8i9 
coosciences,"  and  "that  there  shall  be  no  establishment  ^^ ~H^i^,jj[~ 
any  one  religious  church  or  denomination  in  this  State  over  ▼ 
any  other" — but  "  that  all  persons  shall  be  at  liberty  to  ezer-  ^^^* 
cise  their  own  mode  ot  worship."  It  does  not  hence  follow 
that  religion  is  less  the  4>bject  of  public  veneration  and  re* 
gard  with  us,  than  in  those  countries  where  a  church  is  es- 
4abli^ed  by  law,  but  that  the  State  disclaims  the  right  of 
pronouncing  what  church  is  orthodox,  and  extends  its  pro- 
tection equally  to  « very  religious  church  and  every  religious 
denomination.  Our  constitution  does  not  treat  the  worship 
of  God  as  indifferent  "either  in  reference  to  the  welfare  of 
individuals,  or  to  the  common  welfare;  but  assumes  it  to  be 
a  moral  duty  incumbent  upon  all  men,  and  their  highest 
privilege  as  intelligent  and  accountable  beings — a  duty  that 
is  best  performed,  both  as  respects  honor  to  God  ^  the  comfort 
of  each  man,  and  the  peace  and  order  of  society,  when  that 
privilege  is  subject  to  no  legal  restraint."  {State  v  Jasper^ 
4  Dev.  343) — and  a  privilege,  wblcli  is  most  efficaciously 
secured  and  protected,  when  it  is  thus  solemnly  recognized, 
as  the  unalienable  right  of  every  individual. 

The  end  or  object  of  this  bequest  is  not  only  not  unlaw- 
ful, therefore,  but  it  is  one  entitled  to  the  highest  favor, 
which,  according  to  our  system  of  jurisprudence,  can  be  ex- 
tended to  a  bequest  for  any  public  purpose,  however  i)enefi- 
cial.  It  is  clearly  within  that  class  of  cases,  which  are 
termed  gifts  of  charity.  But  while  there  is  no  difficulty  in 
declaring  that  the  object  of  the  testator  is  a  public,  useful 
and  beneficial  object,  and,  therefore,  the  bequest  a  charity 
within  the  legal  meaning  of  that  term,  yet  it  is  apparent  that 
the  precise  purpose  of  the  testator  in  the  bequest  cannot  be 
collected  therefrom.  The  disposition  of  the  money  is  di- 
rected to  be  made  by  the  conference  <<  as  they  shall,  in  their 
godly  wisdom,  judge  will  be  mo?t  expedient  or  beneficial  for 
the  increase  and  prosperity  of  the  gospel."  The  destination 
^f  the  money  is  to  the  advancement  of  the  gospel.  But  the 
means  by  which  that  end  is  to  be  effected,  are  left  entirely 
to  the  uncontrolled  discretion  of  the  conference.  .Is  the  mo- 
ney to  be  employed  in  building  churches,  in  establishing 


a«9  EQUITY  CASBS  IN  THE' 

Jan«  1649 schools,  in  paying  ministers,  in  publishing  books,  or  in  sop- 
"J7Tj'"'T  porting  the  poor?  These,  and  many  such  as  these,  would 
V  appear  to  be  means  tending  to  promote  the  spread  and  in* 
P*«k.  crease  of  the  gospel;  and  any  of  these,  had  they  been  defi* 
nitely  expressed,  might  be  regarded  as  specific  charitable  ob* 
jects,  which  the  courts  could  cause  to  be  executed,  although 
the  trustees  designated  by  the  testator  vreie  unable  to  per- 
form them.  But  here  is  property  given  upon  a  trust,  char- 
itable indeed,  but  of  an  indefinite  character,  and  the  trus- 
tees named  by  the  testator  are  incompetent  to  take  or  hold 
the  property  so  given;  and  the  question  presents  itself  dis- 
tinctly, on  which,  though  we  have  recently  had  occasion 
to  allude  to  it,  we  have  refrained  hitherto  from  making  up, 
much,  more  from  expressing  an  opinion,  (see  State  v  Mc'^ 
Oofcen,  2d  Ired.  Bq.  Rep.  9;  and  State  v  Gerard,  decided 
at  this  term;)  what  is  the  disposition  which  by  our  law  must 
be  made  of  property  so  given? 

It  is  certainly  the  general  nile,  that,  where  property  is 
given  upon  a  clear  trust  but  for  uncertain  objects,  the  sub« 
ject  of  such  trust  is  regarded  as  undisposed  of,  and  the  bene- 
fit of  the  trust  results  to  those,  to  whom  the  law  gives  the 
property  in  default  of  disposition  by  its  owner.  In  the  case 
ot  a  trust,  there  must  be  somebody  in  whose  favor  the  court 
can  decree  a  performance.  II  those,  for  whom  a  trust  is 
created,  are  not  sufficiently  indicated,  or  may  not  be  permit- 
ted to  have  the  benefit  thereof,  the  trust  is  ineffectually  dis- 
posed of  by  the  owner,  and  the  law  disposes  of  it  for  him. 
Morrice  v  Bishop  of  London^  9  Tes.  405.  But  this  doc- 
trine docs  not  obtain,  in  Bngland,  with  regard  to  gifts  for 
charity*  It  is  there  now  settled,  upon  authorities  which  it 
is  deemed  too  late  to  controvert,  that  where  a  charitable  pur- 
pose is  expressed,  however  general,  the  bequest  shall  noi 
fail  on  account  of  the  indefiuiteness  of  the  object,  but  the 
particular  mode  of  its  application  will  be  directed  by  the 
King  in  some  cases,  and  in  others,  by  the  Chancellor.  The 
cases  have  there  gone  this  length,  that  if  a  testt^tor  hrs  man« 
ifested  a  general  intention  to  give  to  charity,  it  matters  not 
how  uncertain  the  objects  may  be,  or  whether  the  purposes 
di^2ted  be  lawful  or  not,  or  whether  the  beque9t  can  be  car- 
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ried  into  execation  or  not  according  to  the  testator's  wishes — <'<w>^  ^^^ 
in  all  these  and  in  the  like  cases,  the  courts  will  sustain  the  u^jjJI^T" 
legacy  as  a  legacy  to  charity,  and  execute  it  as  they  call  it       ▼ 
cy  presj  that  is,  according  to  their  notions  of  charity — or,     ^^^* 
upon  a  direction  from  the  Crown  under  the  sign  manual,  as 
to  the  charitable  purpose  to  which  it  shall  be  applied.    And 
these  cases  are  understood  to  proceed  upon  the  principle,  that 
where  a  testator  has  manifested  an  intent  that  his  property 
shall  be  applied  to  a  charitable  purpose,  charity,  at  aU  events^ 
is  the  purpose  of  his  will,  and  the  courts  wrll  find  out  for 
him  some  charitable  purpose,  if  he  has  not  sufficiently  de* 
dared  his^  or  substitute  a  charitable  disposition  of  their  own, 
in  lieu  of  that  which  he  has  declared,  but  which  the  law 
will  not  execute.    The  principle  is  admitted  to  be  unsound, 
and  several  of  the  decisions  founded  upon  it  are  revolting  to 
common  sense.    But,  wise  or  unwise — ^reasonable  or  ab- 
surd— the  law  is  there  so  settled,  and  the  judicial  tribunals  of 
that  country  are  bound  so  to  administer  it,  however  repug- 
nant it  may  be  to  their  own  sense  of  right. 

But  we  have  no  instance  in  this  state,  or  as  far  as  we  are 
able  to  learn  in  any  of  the  States  of  the  Union,  where  this 
extravagant  doctrine  on  the  subject  of  charities  has  ever 
been  acknowledged,  and  surely  the  courts  of  this  country 
ought  to  pause  long  before  they  adopt  it.  By  affecting  to 
consider  charity  as  the  substance,  and  all  else  as  but  the  for- 
mal part  of  a  will,  and  compelling  the  testator  to  be  charita- 
ble in  our  way,  when  we  do  not  know  in  what  way  be  pur- 
posed to  be  charitable,  or  when  the  charity  he  purposed  can*- 
not  be  executed,  we  shall,  in  effect,  be  making  a  will  for  him 
where  he  is  silent,  and  altering  it  when  his  deelared  inten- 
tion necessarily  fails.  Especially  odious  and  dangerous 
wonld  be  the  exercise  of  such  a  power,  in  the  case  of  the 
disposition  of  property  to  religious  uses  imperfectly  defined. 
Where  there  is  but  one  religion  known  to  the  law — and  a 
religious  hierarchy  established  by  the  law-— there  may  be 
some  consistency  of  plan  in  the  declastion  of  mMre  defined 
uses  in  cases  of  this  description.  But  where  all  religious^ 
denominations  are  equal  before  the  law,  what  guide  is  the 
Judge  to  have  when  called  on  to  make  such  a  declaration? 
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Jane  1849  b  he  10  ftct  aeoQrdiDg  to  bU  o\arn  faith  or  upon  hia  own  opin- 

HoUanJT  ^^^  ^^  religious  truth,  or  accordsQH^  to  whaC  be  bdieVes  to 

▼       have  been  the  opifiioQs  or  views  of  the  testator?    If  accord- 

Peek*    ij^g  iQ  tt|0  gpgt^  i^  ii  Qo^  almost  certain  thai  his  declaration  of 

the  trnst  will  make  it  a  very  different  trust  from  what  the 
testator  intended}  and  if  accoiding  to  the  latter,  what  car* 
taiQty  can  he  have  that  he  knows,  understands  and  follows 
them  out?  In  the  case  before  us,  the  testator  willed  that  the 
proceeds  of  this  property  should  be  applied  to  the  increase 
aqd  prosperity  of  the  gospel,  as  the  contbrence  of  the  Meth- 
odist Episcopal  Church,  in  America,  should,  in  their  godly 
wisdom,  judge  expedient  for  that  purpose.  In  that  wisdom 
he  confided,  and  he  did  not  purpose  that  the  property  should 
be  disposed  of  otherwise  than  that  wisdom  might  direct.  • 
.  To  direct  any  other  disposition  would  be  to  substitute  our 
will  for  his. 

Bi;t  not  only  have  the  courts  ia  this  country  as  yet  for- 
borne from  adopting  this  settled,  but  at  the  same  time  con- 
fessedly wrong,  principle  of  the  English  law  on  the  subject 
of  charities,  but  this  court  has,  on  one  occasion,  directly  re- 
pudinted  it.  In  the  case  of  McAuUy  v  Wilson,  1  Dev.  Eq« 
Rep.  276,  Judge  Hendersoa  remarks  ^<  If  there  be  any  one 
who  can  compel  the  execution  of  the  trust,  that  is,  the  appli- 
cation of  tlie  trust  fund  according  to  the  directions  of  the 
devisor,  then  it  is  a  valid  trust,  at  least  so  much  of  it  as  is 
necessary  to  answer  the  intent  of  the  founder.  If  there  be 
more  than  is  necessary  f^  that  purposci  the  excess  results  to 
the  heir  at  law  or  next  of  kin.  For  we  do  not,  as  they  do 
in  England,  apply  it  to  other  objects  of  a  similar  kind  by 
what  is  called  thedoetrioe  of  cy  presJ^ 

It  is  the  opinion  of  this  court  that  the  bequest  in  question, 
being  made  for  a  multitude  of  persons  in  their  aggregate  ca- 
pacity, as  a  religious  denomination  in  America,  which  per- 
sons have  not  been  incorporated  by  any  act  or  charter  of  in- 
corporation, and  to  be  disposed  of  as  the  mimsters  of  thai 
denomination  shall  deam  most  expecyw^t  for  tbs  ijicrease  aad 
prosperity  of  the  gospel,  the  same  ca&noc  be  carried  into  ex* 
ectttiofi,aiMl  is  therefore  void.  The  eoosequence  necessari'- 
ly  is,  that  the  deceaeedj  in  rsgaid  to  thesuljact  maUerof  this 
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beqaest,  must  be  declared  to  have  died  iDtestate,  and  the  June  1849 

plaintifls,  who  are  admitted  to  be  and  to  represent  his  next 

of  kin,  are  entitled  to  have  an  account  thereof  from  the  de- 
fendant 

Per  Curiam,  Decreed  accordingly. 


!.«>'    ^1-M  »ahnj  ■j».'».a.W»»^<i         ,1  I  -.i«A.    .. 
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WYAIT  CAl^AJDAY  w.  ElillLt  mJTTXLL  AND  OTHERS. 

A.  bsfiog  a  judgment  at  law,  iwoed  a^.  /a.,  which  waa  ntonied  levind  on  oe^  ]>eeember 
tain  property.    He  then  i^eucd  teveral  successive  venditwni  exponas^ 9       194*2. 
which  were  returned  "stayed  by  order  of  the  plaintiff"    XJLftu  was  then  " 

issued  to  another  county,  and  r6tume^  ''  nothing  to  he  found."  Held  that, 
uitfflet  ^ese  citeomstaners.  A.  was  not  ctntitted  to  (he  aid  of  a  Couit  of  E* 
qoity  against  one  alleged  to  Md  fraudulently  the  property  of  the  debtor, 
because  it  did  Bot  appear  that  the  property  uenttoaed  in  the  venditUmi  a> 
ponasj  would,  upon  a  sale^  piove  insufficient  to  discharge  |be  plaintiff's  de*, 
mand. 

Under  tifi,fa.  clause  attached  to  €  vmdUicni,  the  sheriff  cannot  srize  any 
property,  until  he  has  sold  the  property  specified  'm  the  9endUwnL 

The  caaea  of  AUemong ▼  AUmm^  1  Hawka  826,  and  MeKa^^  H^ttpiu,  1 
Bev.  dt  Bat  Eq.  d%B,  dtad  and  approved. 

This  cause  was  transmitted  by  coDsent  of  parties  from 
Warrren  Court  of  Equity,  at  the  Spring  Term,  1842,  to  the 

m 

G3 
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December  Supreme  Court.    The  bill  had  been  originally  an  injunction 

'     biilj  but,  upon  the  coming  in  of  the  answers  in  the  court  be- 

Canaday  Jqw,  the  injunction  was  dissolved,  and  the  bill  oontinued  o- 

Nuttali.   ^^r  AS  ^^  original  bill.    The  material  facts  of  the  case  are 

set  forth  in  the  opinion  delivered  in  this  court. 


Saunders  for  the  plaintiff. 
Badger  for  the  defendants. 

Daniel,  J.  The  plaintiff  is  the  assignee  of  a  judgment 
for  $666  60,  obtained  in  Granville  County  Court,  at  May 
Term,  183S,  by  William  D.  Williams,  against  Alexander 
Nuttali,  Charles  Nuttali,  and  James  Nuttali.  The  plaintiff 
states  in  his  bill,  that  executions  have  been  issued  on  the 
said  judsfment  to  Granville  and  Warren  counties,  and  that 
the  sherilS^  returned  the  same  nulla  bona.  He  states  that 
Emily  Nuttali,  the  wife  of  James  Nuttali,  obtained  a  decree 
in  Equity  by  fraud  against  her  husband  for  the  sum  of 
$1,500;  that  she  issued  execution  on  the  same,  and  has  sold 
and  raised  out  of  the  property  of  her  husband  the  sum  of 
$782.  The  bill  further  stages,  that  James  Nuttali  had  made 
a  deed  of  trust  of  his  property  to  secure  William  Robards 
and  other  creditors — that  the  debt  to  Robards  was  not  satis- 
fied— that  the  plaintiff  paid  $400  to  Robards,  and  took  an 
assigtiment  from  him  of  all  his  interest  in  the  said  deed  in 
trust — that  James  Nuttali  ran  off  the  negroes,  and  wasted 
and  destroyed  all  the  other  property  covered  by  the  deed  in 
trust.  The  bill  prays,  that  the  sheriff  be  directed  to  pay  the 
$782  into  the  clerk's  office,  and  that  the  defendant  Emily 
be  (injoined  from  proceeding  against  the  sheriff,  and  that  tfie 
same  money  may,  on  the  hearing  of  this  cause,  be  decreed 
to  the  plaintiff  in  part  satisfaction  of  bis  claims  against  James 
Nuttali.  James  Nuttali  and  bis  wife  Emily  have  answered 
the  bill.  They  admit  the  judgment  mentioned  in  the  bill, 
and  that  the  plaintiff  is  the  assignee  of  the  same ;  but  they 
deny  that  the  plaintiff  paid  Robards  $400,  or  any  other  sum 
to  remove  the  deed  in  trust  on  the  property  of  James  Nutt- 
ali.   These  defendants  say  that  the  debts  secured  by  the  said 
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deed  in  trust  have  been  satisfied  by  the  sale  of  the  property  December 
conveyed  therein.  The  defendant  James  says,  that  he  be* 
lieres  that  the  execution  issued  on  the  plaintiff's  judgment,  ^Caiuday 
returnable  to  August  sessions,  1839,  was  returned  "satis*  j^quaIL 
fied."  The  defendants  do  not  admit  that  the  plaintiff  has 
any  claim,  either  under  the  deed  in  trust  or  the  said  judg- 
ment. They  deny  that  the  decree  obtained  by  the  said  Em* 
ily  against  her  husband  was  fraudulent  as  to  his  creditors ; 
but  they  state  that  it  was  for  adebt  justly  due  to  the;  said 
Emily  under  the  following  circumstances :  The  said  Emily 
had  been  a  tenant  in  oommon  with  others  in  a  tract  of  land ; 
and,  for  the  purpose  of  divinon,  the  land  was  sold  under  a 
decree  of  a  Court  of  Equity ;  her  part  of  the  money  arising 
from  the  sale  bad  not  been  secured  to  her,  as  in  law  it  should 
have  been ;  but  the  same  had  been  delivered  to  her  husband, 
without  any  privy  examination  on  her  part,  and  he  had 
made  use  of  it ;  and  for  this  money,  which  in  law  is  con* 
sidered  as  her  land,  she  obtained  against  her  husband  the 
said  decree,  which  is  alleged  by  the  plaintiff  to  be  fraudu- 
lent as  to  her  husband's  creditors.  There  was  a  replication 
to  the  answer. 

There  is  no  proot  in  the  cause  that  the  plaintiff  purchas- 
ed from  Robards  any  interest  in  the  deed  in  trust,  or  receiv-  . 
ed  from  him  any  assignment  of  interest  under  the  said  deed. 
As  to  the  other  point  in  the  cause,  vis :  whether  the  decree 
obtained  by  Emily  against  her  husband  was  fraudulent  or 
not  as  to  the  creditors  of  her  husband,  we  think  it  unneces- 
sary now  to  enter  into  the  examination  of  it.  Because  it 
appears  in  evidence,  that  a  jL  fa.  issued  on  the  plaintiff's 
judgment  returnable  to  November  Sessions,  1838,  of  Gran- 
ville County  Court,  and  the  sheriff  returned  on  the  same, 
that  he  had  '<  levied  on  1375  acres  of  land  and  ten  slaves,  as 
the  property  of  Alexander  Nuttall,  and  too  late  to  make  the 
money."  Whereupon  a  vrnditinni  exponas  with  afi^fa. 
clause,  issued  returnable  to  February  Sessions,  1839,  and 
was  returned  "stayed  by  the  plaiutiff."  A  venditioni  expo- 
nas issued  to  May  Sessions,  1839,  and  was  returned  <<  stayed 
bjr  the  order  of  the  plaintiff."  A  venditioni  esponaSj  with 
SLfi.fa.  clause  issued  to  August  Sessions,  1839,  directed  to 
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Deemober  the  sheriff  of  GranviU^  and  a /./a.  to  the  Aeriff  of  War- 
ren.     The  execution    issued  to  Granville  was  returned 

CoiMdsy  « stayed  by  the  plaintiff."  That  to  Warren  was  returned 
NvttalL  "  nothing  to  be  found."  In  England  a  tenditiani  exponas 
with  VLfi,ftjL.  clause  ordinarily  does  not  issue,  but  in  cases 
where  the  property  taken  luider  4he  origjnal  execution  has 
been  appraised  at  a  value  less  than  the  deht  •»  the  execution. 
Arch.  Forms  165.  Bkighapa  on  executions,  263.  In  this 
State,  the  sheriff  never  causes  property  levied  on  by  him 
under  ^Jl^fa.  to  be  appraised.  Therefore  here  a  plaintiff 
may  issue  a  venditioni  exponas  with  a  Ji.fa  clause,  in  ail 
cases  where  the  property  levied  on  reniains  to  be  sold.  But 
the  sheriff  cannot  seize  any  property  under  the  y(.jfa.  attach- 
ed to  the  venditioni,  until  he  has  sold  the  property  specified 
in  the  venditioni.  AlUmong  i)*  Locke  y  Allison  ^  Kelly ^ 
1  Hawks  325.  The  plaintiff,  on  hia  execution  to  Granville, 
where  the  judgment  was  obtained,  had  seized  property  appa- 
rently sufficient  to  make  his  debt.  He  has  prevented  the 
'  sheriff  from  selling  the  same.  Where  was  the  necessity  of 
his  issuing  afifa.  to  Warren  ?  The  return  of  nulla  bona 
on  that  execution,  under  all  the  circumstances  in  this  case, 
did  not  bring  him  within  the  rule  laid  down  in  McKay  v 
Williams^  1  Dev.  &  Bat.  Eq.  398,  and  in  many  other  cases, 
that,  before  a  judgment  creditor  can  invoke  the  aid  of  a 
Court  of  Equity,  he  must  shew  that  he  cannot  get  satisfac- 
-  tion  of  his  debt  at  law.  ' 

The  bill  is  dismissed  with  costs,  but  without  prejudice  to 
the  plaintiff's  preferring  another  bill,  should  he  be  unable  to 
get  satisfaction  of  his  debt  at  law. 

Pek  Curum,  3ill  dismissed  without  prejudice. 
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THOMAS  J.  SANDRIDGE  m.  JOSEPH  8PURGEN,  Adm'r.  &c. 

Tlie  Act  of  Asfembly,  Rev.  8t  c  46,  s.  33,  allowing  to  execnton  and  adminu^  December 

tiBtora  nine  months  from  the  time  they  qualify,  to  |4ead  to  any  original  suit     1842. 

broQghl  against  them,  does  not  apply  to  suits  in  Equity.  " 

An  act  Of  Assembly  prescribing  rules  of  practice  does  not  apply  to  Courts  of 

Equity,  unless  those  courts  are  named  in  the  act,  or  the  proceedings  therein 

be  within  the  mischief  for  which  the  act  was  meant  as  a  remedy. 
In  Equity  an  executor  is  chargeable  with  assets,  only  upon  his  admission  of 

them,  or  upon  the  report  of  the  Master  that  he  has  them. 
The  filing  of  a  bill,  or  even  a  decree  to  account,  does  not  bind  the  assets,  so  as 

to  prevent  an  executor  from  paying  other  creditors  in  equal  degree,  unless  it 

be  a  bill  in  behalf  of  all  creditors  and  a  decree  thereon  for  an  account 
The  cases  of  Mitchell  v  RobardSf  2  Dev.  Eq.  478,  and  AUidon  v  Davidson,  1 

Der.  Sc  Bat  Eq.  46,  cited  and  approved. 

This  was  an  appeal  from  an  interlocutory  order  of  the 
Court  of  Equity  for  Randolph  county,  at  the  Fall  Term, 
1842,  hi^  Honor  Judge  Settle  presiding. 

The  bill  was  filed  in  September,  1842,  returnable  to  the 
Fall  Term,  1842  of  Randolph  Court  of  Equity,  for  the 
foreclosure  of  a  mortgage  of  a  negro  slave,  and  the  process 
on  the  bill  had  been  duly  served  on  the  defendant  as  admin- 
istrator of  George  Hoover,  dec'd.  who  had  given  the  mort- 
gage. At  the  return  Term,  viz.  the  Fall  Term,  1842,  the 
following  entries  were  made  oti  the  minutes  of  the  court : 
"The  defendant  alleges  that  letters  of  administration  with 
the  will  annexed  were  granted  to  him  on  the  estate  of  his 
testator,  at  August  Term,  1842,  of  Randolph  County  Court, 
and  that  he  is  not  bound  to  plead  or  answer  until  nine  caN 
endar  months  from  that  time.  The  plaintiff's  counsel  con- 
tends that  the  defendant  is  bound  to  plead,  answer  or  demur 
at  this  Term,  and  moves  for  judgment  pro  confesso.     His 
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^^B^"^^  Honor,  after  hearing  the  counsel  both  for  the  plaintiff  and 

! the  defendant,  doth  adjudge  that  the  defendant  is  not  boand 

Sondridge  to  plead,  answer  or  demur  to  the  plaintiff's  bill,  until  after 

Spurgen.  ^^^  expiration  of  nine  calendar  noonths  from  and  after  his 

taking  upon  himself  the  office  of  administrator.     From  this 

judgment  the  plaintiff  prayed  for  and  obtained  an  appeal  to 

the  Supreme  Court,  giving  bond,  &c." 


Swaim  for  the  plaintiff.     It  is  contended  on  the  part  of 
the  plaintiff,  that  the  act  of  1828,  (Rev.  St.  eh.  46,  sec.  23,) 
allowing  to  executors  and  administrators  nine  months  to 
plead  in,  does  not  apply,  and  was  not  intended  by  the  Leg- 
islature to  apply,  to  proceedings  in  Equity ;  but  is  exclusive- 
ly confined  to  the  courts  of  law.      The  term.  Courts  of  E- 
fuiiy^  is  tio  where  used  in  the  act ;  nor  is  the  word  answer^ 
er  any  other  expression  that  necessarily  applies  to  proceed- 
ings in  Equity.    True,  where  general  words  in  a  statute  are 
intended  as  positive  rules  to  govern  the  rights  of  the  citizen 
in  his  enjoyment,  control  and  transfer  of  private  property. 
Courts  of  Equity,  no  less  than  those  of  Law,  are  positively 
bound  by  them ;  as  in  the  case  of  requiring  contracts  for  sale 
«if  land,  dec.  to  be  in  writing,  according  to  the  act  of  1819^ 
which  act  js  understood  to  be  no  less  imperative  on   Courts 
of  Equity  than  on  those  of  Law.      It  is  well  settled,  that 
Equity  follows  the  Law^  as  in  our  statutes  of  limitation  ; 
and  in  fact  in  all  other  cases  wherein  there  necessarily  sub- 
sists a  corresponding  analogy  between  them  and  cases  at 
law.      Without  at  least  a  general  conformity  in  the  princi- 
ples and  rules  of  adjudication  in  Equity  to  those  of  Law, 
there  might  be  great  uncertainty  in  the  administration  of  jus- 
tice, as  like  cases  would  go  into  different /orurn^,  for  the  pur- 
pose of  avoiding  the  most  wholesome  and  salutary  general 
roles  prescribed  by  the  Legislature.    But  the  rules  of  prac- 
tice and  steps  of  procedure  in  the  two  courts  are  so  very  dif- 
ferent, and  in  fact  absolutely  independent  of  each  other, 
that  there  is,  in  many,  if  not  in  most  instances,  scarcely  a 
characteristic  analogy  between  them.    Hence,  a  statute  that 
purports  to  regulate  the  proceedings  in  court,  generallyi 


SUPREME  COURT  OP  NORTH  CAROLINA.  271 

whether  the  term,  <<  Court  of  Lav,  Court  of  Justice,  or  any  December 

C&urlj^  as  in  the  present  case,  is,  it  is  beiievd,  uniformly  un- 1_ 

derstood  to  apply  exclusively  to  Courts  of  Law,  and  not  ex-  Sandnago 
tended  to  Courts  of  Equity  at  all,  unless  they  are  expressly  spn^n. 
included  in  the  words  of  the  statute.  These  not  being  or- 
dinary courts  of  common  law,  (which  is  the  meaning  of  the 
term  Couri,  in  its  common  acceptation,)  but  extraordinary 
tribunals  of  justice,  administering  relief  in  their  own  pecu- 
liar way,  and  according  td  their  own  rules,  necessarily  sepa« 
rate  and  distinct  from  those  which  prevail  according  to  the 
course  of  the  common  law. 

In  the  act  of  1828,  consisting  of  some  eight  or  ten  sec- 
tions, of  which  the  one  under  notice  is  the  fourth,  Courts  ot 
Equity  are  not  once  named  or  apparently  alluded  to.  In- 
deed, no  word  is  any  where  to  be  found  in  the  act  that  ne- 
cessarily or  even  ordinarily  connects  itself  with  the  idea  of 
a  Court  of  Equity.  Nothing  is  there  said  about  bills,  an- 
Fwers  or  decrees,  or  any  other  process  or  pleading  in  Equity; 
but  the  subject  matter  is  warrants,  suits,  pleas,  judgments, 
act. /as.,  executions,  &,c.  all  strictly  law  terms  and  law  pro- 
ceedinsrs,  and  all  exclusively  confined  to  law  proceedings, 
except  the  word  **  plead,"  which,  in  its  largest  and  most  gen- 
eral sense,  is  common  to  both  courts ;  but,  as  here  used,  in 
connection  with  ^'original  suit,"  without  reference  to  an- 
swers or  decrees^  or  any  other  terms  familiar  to  Courts  of 
ESqnity,  we  mnst  understand  it  as  applied  to  the  appropriate 
subject  matter  alone ;  which  is  nptly  set  forth  in  the  title  of 
the  act :  *<  An  act  to  amend  the  law  with  respect  to  the  col- 
lection of  debts  from  the  estates  of  deceased  persons.''  What 
law?  The  acts  of  1784,  (Rev.  Code,  ch.  236,)  1789,  (ch. 
31 1,)  1791,  (ch.  362,)  1807,  (ch.  716.)  These  acts  taken  to- 
gether, form  the  law  proposed  to  be  amended  by  that  act  of 
1828,  as  it  is  evident  from  their  subject  matter  and  phraseol- 
<^,  as  well  as  their  respective  titles.  The  first  act,  /;that  of 
1784,)  is  entitled  ^kxi  act  for  the  collection  of  debts 
from  the  estates  of  deceased  persons,"  and  all  the  others  a- 
mendatory,  expressly  referring  to  it,  using  the  term  ^tifts, 
9uUs  at  law^  original  suifs,  ^c.  promiscuously,  without 
seeming  to  intend  any  distinction. 
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Deeembflr     That  a  bill  for  foreclosure  is  sometbine  very  differeaC 

from  a  procedure  to  collect  a  debt  from  the  estate  ofade- 

SuMindge  ceased  person,  id  evident,  since  the  decision  of  this  court  in 
Spu^sen.  ^^®  ^^^  ^^  Fleming  et  at  v  SiitoTif  (I  Dev.  &  Bat  Eq.  R. 
21.)  The  court  there  observe,  "  the  debt  is  never  recovered 
in  the  Court  of  Equity  on  a  bill  for  foreclosure.  Debt  or  no 
debt,  is  purely  a  legal  question,  and  the  parties  must  try  it 
At  law.  The  Court  of  Equity  acis  only  upon  the  equitable 
security,  not  upon  the  debt.  It  makes  the  pledge  absolute, 
but  it  cannot  decree  the  independent  payment  of  the  money 
due,  over  and  beyond  the  value  of  the  pledge." 

The  provisions  of  the  several  acts  of  Assembly  above 
mentioned  are  nearly  all  retained  and  re-enacted  in  the  Re» 
vised  Statutes,  forming  the  body  of  chapters  46  and  63 ;  in 
one  of  which,  (that  of  1807,  Rev.  St.  ch.  63,  sec.  6,)  it  is  ex* 
pressly  provided  that  the  rights  of  creditors  in  Equity,  or  the 
rules  of  decision  in  Equity,  are  not  changed  or  in  any  way 
affected.  But  whatever  doubts  might  once  have  been  enter- 
tained on  this  subject,  the  construction  here  contended  for 
seems  clearly  supported  by  the  case  of  Jeffreys'^  Yarboraughj 
1  Dev.  Eq.  506.  It  was  there  decided,  that  a  sci  fa.  in  E- 
quity  against  the  heirs  would  not  lie,  under  these  acts  of 
Assembly,  on  a  decree  against  the  administrator,  stating  that 
he,  (the  administrator,)  had  no  assets.  And  the  reason  there 
given  is,  that  in  such  cases,  the  remedy  in  Equity  is  only 
auxiliary  to  the  courts  of  law,  to  be  resorted  to,  not  only  in 
proper  and  legitimate  cases  of  Equity  jurisdiction,  but  by 
that  mode  of  proceeding,  and  that  only,  which  is  known  to 
the  Courts  of  Equity.  The  process  and  pleadings  must  be 
by  bill,  auswer,  &c.  such  proceedings  as  are  wholly  un« 
known  to,  and  forever  and  invariably  kept  entirely  separate 
and  distinct  from  the  proceedings  adapted  to,  or  enacted  for 
the  courts  of  common  law. 

Although  the  word  pleadings  in  its  most  general  and 
comprehensive  sense,  means,  as  above  mentioned,  the  whole 
of  the  altercations  that  take  place  between  plaintiff  and  de- 
fendant after  the  return  of  process  and  befoie  final  judgment 
at  law,  or  decree  in  Eqity ;  and  comprehends  as  well  the  dec- 
laration,  the  craving  of  oyer^  the  imparlance,  the  dilatory 
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pleas  in  abatement,  the  demurer,  and  the  answer,  the  plea  ^^^^ 
and  demurer -in  Equity,  as  the  plea  to  the  ftctinn  (properly 
speaking,)  and  replication,  ice.  at  law.      Yet,  the  words  of  Sandriage 
the  act  are :  <-  No  executor  or  admistraior  shall  be  bound  or  spmgm. 
compelled  to  plead  tor  any  original  suit  brought  against  him 
in  any  Court,"  &c.    So  that,  even  in  an  original  suit  at  law, 
the  Legislature  may  have  intended  to  extend  this  indulgence 
only  to  pleading  to  the  action,  or  pleading  in  chief  as  it  is 
often  called,  in  contradistinction  to  pleading  in  abatement, 
demurring  in  matter  of  law,  ice.    (3  Bl.  Com.  293.)    Much 
less  can  it  extend  or  be  applied  to  pleading  tn  Courts  of  E« 
quity. 

The  reason  for  allowinor  to  eitecutors  and  administrators 
nine  months  to  enter  their  pleas  at  law,  especially  so  far  as 
the  question  of  assets  is  concerned,  is  at  once  apparent.-— 
They  may  often  want  time  to  look  into  the  condition  of  the 
estate,  and  ascertain  with  some  degree  of  certainty  the  a- 
mount  of  indebtedness,  so  as  to  be  enabled  to  plead  under- 
standingly,  sa  far  as  the  law  puts  it  tn  their  power  to  do  so. 
As  soon  as  he  is  Compelled  to  plend,  he  does  so  at  his  peril ; 
lor  he  is  bound  by  the  plea  as  soon  as  entered,  whether  it  be 
voluntary  or  done  under  compulsion.     Judgments  at  law, 
against  an  administrator  or  executor,  are  direct,  positive,  and 
conclusive  in  their  nature;  arm)  the  proceedings  to  obtain 
them  are  less  under  the  discretionary  power  and  control  of 
the  Court,  than  proceedings  in  Equity.     The  very  first  stat- 
ute that  we  find  establishing  Courts  of  Equity  on  their  pre- 
sent plan,  and  regulating  their  proceedings,  provides  express- 
ly for  this  discretionary  power  in  regulating  the  pleadings : 
(Rev.  St.  ch.  62,  sec.  4 ;)  <'  Such  time  shall  be  allowed  in  this 
as  well  as  in  all  other  cases  for  the  pleadings  on  both  sides, 
and  such  dny  appointed  for  the  hearing,  as  the  court  shall 
direct."     When  an  original  suit  for  the^ recovery  of  a  debt, 
is  brought  at  law  against  an  executor  or  administrator,  he  is 
properly  allowed  nine  months  to  plead  in.    For,  by  such 
judgment  as  may  be  rendered  against  him,  he  is  absolutely 
concluded  and  that  forever.      And  the  rights  of  the  heir  or 
devisee  are  more  or  less  affected  by  it.     Not  so  of  a  decree 
in  Equity.    In  allusion  to  the  important  difference  between 

H2 
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OeoemUr  judgments  at  law,  and  decrees  in  Equity,  as  to  their  binding 

*     effect,  and  unalterable  nature,  this  court,  in  the  case  of  Jef- 

Sandridgeyrey^  V  Yar&orot/^h,  above  referred  to,  emphatically  said: 

%arge9.  ^^^  '^  another  rule  of  this  court,"  (Ek}uity)  <<  that  no  suitor 
shall  be  concluded  by  one  hearing ;  but  that  by  petition  or 
bill  of  review,  every  material  point  of  the  decree  may  be  re- 
considered and  solemnly  decided  twice." 

Then  rf  the  act  of  1828,  under  which  the  defendant  in 
this  case  claims  nine  monWis  indulgence,  does  not  protect 
him,  and,  from  the  foregoing  considerations,  we  humbly  con* 
ceive  it  does  not,  the  case  stands  as  it  would  under  the  com- 
mon law  practice  of  the  court,  regulated  by  the  act  of  1782, 
conferring  Equity  jurisdiction  on  the  Superior  Courts. — 
Hence,  when  an  administrator  is  brought  into  this  court, 
whether  by  original  bill  for  the  discovery  and  ascertainment 
of  a  debt  due,  or  supposed  to  be  due  from  his  intestate,  or  by 
bill  for  foreclosure,  as  in  the  present  case,  if  he  shows  him-* 
sell  worthy  of  the  favor  and  countenance  of  the  court,  by 
promptly  yielding  obedience  to  its  process,  and  meeting  the 
plaintiff's  case  with  the  best  answer  he  can  in  the  present 
stage  of  his  administration,  tho  court  will  then,  in  the  regu- 
lar exercise  of  a  sound  judicial  discretion,  take  care  to  pro- 
tect his  rights  and  the  interest  of  the  estate,  by  staying  the 
proceedings,  or  by  granting  him  longer  time  to  plead  or 
come  in  with  a  more  perfect  answer  ;  or  by  extending  to 
him  such  other  indulgence  as  he  may  have  shown, /romtAe 
answer  Jiled,  that  his  peculiar  situation  requires  at  the  hands 
of  the  court.  But  the  present  defendant,  Spurgen.  has  not 
shown  himself  entitled  to  any  indulgence,  or  the  least  favor 
irom  the  court.  He,  in  disregard  of  its  process,  folds  his 
arnui,  makes  no  answer,  files  no  plea  or  demurrer.  Ought 
he  not  atleast  to  inform  the  plaintiff  and  the  court  whether 
the  estate  is  notoriously  insolvent,  or  whether  he  has  his 
.pockets  full  of  assets  not  needed  for  paying  debts,  and  ready 
to  be  distributed  to  the  nest  of  kin,  or  kept  for  the  purpose 
of  speculation  for  his  own  personal  benefit  during  these  mns 
months  7  It  wasdoubless  easy  for  him  to  have  made  such 
answer  as  was  in  his  power,  at  least  said  something  as  to  the 
value  of  the  slave  and  the  prospect  of  redeeming  him ;  and 
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shown  also  to  the  court  whether  the  condition  of  the  estate  Daeember 

required  further  time  for  pleading,     bottling  of  which,  has 

be  condescended  to  do.  Saodrid^B 

V 

It  is  therefore  submitted  on  the  part  of  the  plaintiff,  wheth-  Spwireii, 
er  this  court  will  now  decree  a  foreclosure,  either  with  or 
without  a  sale  of  the  property — or  set  the  case  down  for 
bearing  expartCj  at  the  next  term  of  Randolph  Court  of  E- 
quity ;  and  that  the  plaintiff  recover  his  costs. 

Mendenhall  tot  the  defendant 


RuFFiN,  C.  J.  On  the  7th  of  March,  1842,  George  Hoo- 
ver executed  to  the  plaintiff  a  mortgage  of  a  slave«  to  secure 
the  payment  of  the  sum  of  $500,  and  died  in  May  follow- 
ing ;  having  made  a  will,  which  was  proved  at  August 
Term,  1842,  of  Randolph  County  Court,  at  which  time  ad- 
ministration with  the  will  annexed  was  granted  to  the  de- 
fendant. The  plaintiff  then  filed  this  bill  to  foreclose  the 
morts:age,  or  to  have  the  money  raised  by  a  sale  of  the  slave. 
At  September  Term,  1842,  of  the  Court  of  Equity,  for  Ran- 
dolph County,  the  defendant  not  having  put  in  a  plea,  an- 
swer or  demurrer,  the  plaintiff  moved  the  court,  that  he 
might  take  the  bills  pro  confesso,  and  set  the  cause  for  hear- 
ing thereon.  But  the  defendant  opposed  the  motion,  on  the 
ground  that  he  was  not  bound  to  answer  or  plead  until  nine 
months  after  taking  administration  ;  and  the  court,  being  of 
that  opinion,  refused  the  motion,  and  the  plaintiff  appealed 
by  leave  of  the  court. 

The  point,  on  which  this  appeal  was  taken,  arises  on  the 
act  of  1828,  c.  8— Rev.  St.  c.  46,  s.  23.  By  the  fourth  sec- 
tion it  is  enacted,  that  <<  no  execulor  or  administrator  shall 
be  bound  or  compelled  to  plead  to  any  original  suit,  brought 
agaisst  him  in  any  court,  until  the  expiration  of  nine  calen- 
dar months  from  and  after  his  taking  upon  himself  the  office 
of  executor  or  administrator."  It  was  held  by  his  Honor, 
that  this  enactment  embraced  the  present  suit  in  the  Court  ot 
Equity.  But  in  that  construction  we  do  not  concur.  The 
language  of  the  act,  in  itself,  is  appropriate  to  proceedings  in 
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December  a  court  of  law ;  and  it  cannot  embrace  proceedings  in  Courts 

of  Equity,  unless  those  courts  had  been  named  in  the  act,  or 

Sandridge  the  proceedings  therein  be  within  the  mischief,   for  which 

Spurgen.  ^^®  ^^'  ^^^  meant  as  a  remedy.  Statutes,  which  confer 
rights  or  regulate  contracts,  must  be  observed  by  all  courts. 
But  those,  which  regulate  matters  of  practice  or  the  course 
of  proceeding,  have  never  been  considered  as  applying  to 
Courts  of  Equity,  unless  mentioned.  The  reason  is,  that 
those  courts  have  a  peculiar  jurisdiction  and  a  settled  course 
of  proceeding,  subject  to  be  modified,  in  tlie  discretion  of  the 
Chancellor,  according  to  the  justice  of  each  case ;  and  it 
cannot  be  supposed,  that,  the  legislature  intended  to  abrogate 
that  discretion  and  alter  the  course  of  the  court,  without  plain 
words  to<  that  effect  and  directly  applicable  to  the  Court  of 
Equity.  For  the  legislature  knows  full  well,  that,  although 
Equity  professes  to  follow  the  Law  in  respect  to  rights,  it 
does  not  protess  to  follow  the  law  in  its  remedies  and  course 
of  proceedirig ;  but  quite  the  contrary.  And,  therefore, 
when  a  statute  undertakes  to  regulate  the  practice  of  courts, 
it  cannot  embrace  the  Courts  of  Equity  without  plain  words 
or  an  equally  plain  implication.  This  act  has  no  such  lan« 
guage.  Nor  is  there  any  such  mischief  in  Equity,  as  that 
which  existed  at  law,  and  rendered  this  act  necessary  there. 
At  law,  assets  are  admitted  unless  they  are  denied  by  plea ; 
and  the  plea  must  truly  state  the  condition  of  the  assets  at 
the  commencement  of  the  suit  or  at  the  time  of  the  plea.— 
And  there  can  be  no  doubt,  but  the  purpose  of  the  legisla- 
ture, in  extending  the  time  for  pleading,  was  to  give  an  ex- 
ecutor the  opportunity  of  learning  the  degree  of  the  testator's 
indebtedness,  and  ascertaining  the  assets  by  a  sale  and  other 
means,  before  he  was  called  on  to  conclude  himscif  by  plead* 
ing.  But  in  Equity,  an  executor  is  not  chargeable  with  as- 
sets upon  the  silence  of  his  answer  as  to  them,  but  only  up- 
on an  admission  of  them,  or  upon  the  report  of  the  Master 
'  that  he  actually  has  them.    Mitchell  v  Uohards^  2  Dev.  Eq. 

478.  And  the  filing  of  the  bill,  or  even  a  decree  to  account, 
does  not  bind  the  asstets,  so  as  to  prevent  the  executor  from 
paying  other  creditors  in  equal  degree,  unless  it  be  a  bill  on 
behalf  of  all  creditors,  and  a  decree  thereon  for  an  account. 
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Mlison  V  Davidson^  1  Dev.  &  Bat.  Eq.  46.      There  con  Id  December 
be  no  prejudice  to  the  estate,  therefore,  or  to  the  defendant, ' 


by  requiring  him  to  proceed  immediately  in  the  cause ;  nor  Sandridge  . 
any  motive  for  not  answering  but  the  mer^  arbitrary  purpose  g  ^ 
of  delaying  the  plaintiff.  No  question  of  assets  could,  in- 
deed, be  made  in  this  particular  cause ;  for  on  a  bill  to  fore- 
close there  is  no  decree  for  the  debt  against  the  general  as* 
sets,  but  only  that  the  pledge  become  absolute,  or  that  at  the 
instance  of  one  of  the  parties,  it  be  sold  and  the  proceeds 
applied  in  satisfaction.  Whether  regard  be  had  to  the  words 
of  the  act  or  to  the  necessity  which  caused  it,  we  think  it 
equally  clear  that  it  cannot  be  construed  to  change  the  course 
of  the  Court  of  Equity  ;  and  the  defendant  should  have 
been  required,  according  to  the  act  of  1782,  (Rev.  St.  c.  32, 
s.  4,)  "  to  put  in  his  answer  or  plea,  agreeably  to  the  prac- 
tice in  chancery,  or  demur,^  unless,  upon  reasonable  cause 
shewn,  further  time  had  been  allowed. 

This  opinion  will  be  certified  accordingly.     The  defend- 
ant must  pay  the  costs  in  this  court. 

P£B  Curiam.  Ordered  accordingly. 
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JOHN  JAMES  t».  HENRY  A.  LEMLY  AND  OTHERS. 

December  On  the  hearing  of  an  injunction  bill,  when  a  reasonable  doubt  exists  in  tiie 
1843.         mind  of  the  court  whether  the  equity  of  the  bill  is  sufficiently  negatived  by 
""~"~"~"     the  answer,  the  court  will  not  diflsoWe  the  injunction. 

In  such  cases  much  must  depend  upon  the  sound  discretion  of  the  court,*' to 
whom  the  question  of  diss<4ution  is  preferred. 

This  was  an  appeal  from  an  interlocutory  order  of  the 
Court  of  Equity  of  Stokes  county,  at  Spring  Term,  1842, 
his  Honor  Judge  Dick  presiding,  refusing  a  motion  to  dis* 
solve  the  injunction  which  had  been  granted  in  this  case. 

The  facts  are  set  forth  in  the  opinion  delivered  in  this 
eouit. 

Morehead  for  the  plaintiff. 
Waddell  and  Iredell  for  the  defendant. 


Daniel,  J.  The  plaintiff  st:.tes  in  his  bill,  that  one  Man- 
'Sel  made  his  will  and  appointed  Jacob  Conrad  and  another 
his  executors,  and  left  a  legacy  to  his  daughter,  the  mother 
of  the  plaintiff  and  also  the  wife  of  one  Henry  Shore.  He 
further  states  that  in  the  year  1829,  he,  being  in  want  of  mo« 
t)ey,  applied  to  his  mother  to  aid  him;  which  she  agreed  to 
do,  if  Conrad,  the  executor  of  her  lather,  would  let  her 
have  any.  Conrad  advanced  the  money,  $176,  and  took  a 
bond  from  the  plaintiff,  with  Henry  Shore  and  and  his  wife 
Mary  as  sureties,  payable  to  the  executors ;  the  said  Conrad 
alleging  that  it  was  necessary  for  him  to  take  the  bond  in 
this  way,  and  retain  it  until  be  made  a  final  settlement  with 
Shore  and  wife,  and  then  the  said  bond  should  be  surren- 
dered ;  and  he,  Conrad;  was  to  have  a  credit  for  the  amount 
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in  the  said  settlement.  The-  plaintiff  further  stales,  that,  a  December 
short  time  thereafter,  the  settlement  for  the  legacy  was  made, 
and  that  Conrad  was  credited  for  the  amount  of  the  said  james 
bond,  but  ior  some  excuse  or  other  the  bond  was  not  deiiv-  j\ 
ered  up.  The  plaintiff,  beini;  informed  by  his  mother  and 
Henry  Shore  that  the  bond  was  paid  and  satisfied,  gave  him- 
self no  more  trouble  about  it.  In  the  year  1S36,  Conrad 
requested  the  plaintiff  to  take  up  the  old  bond,  which  had 
lieen  made  payable  to  him  as  executor,  and  give  him  three 
new  bonds,  payable  to  himself  only,  for  the  amount  of  the 
old  bond  and  interest.  The  plaintiff  then  told  him,  that 
the  old  bond  was  paid  and  satisfied.  Conrad  assured  him 
that  it  was  all  right,  and  that  he  would  have  nothing  to  pay ; 
and  he  gave  as  a  reason  for  his.  asking  for  the  new  bonds, 
that  the  creditors  of  (Shore  were  pressing  him,  and  that  it 
was  necessary  for  him  to  hold  some  evidence  of  the  amount 
advanced :  and  he  moreover  said,  that  one  Lehman  and 
others  had  a  bill  in  equity  then  pending  against  him  and 
Shore,  trying  to  subject  Shore's  interest  in  the  aforesaid  leg« 
acy  to  their  debts.  Conrad  pressed  the  plaintiff  to  execute 
the  said  three  bonds,  which  he  then  had  with  him  ready 
written,  particularly  assuring  him  that  he  never  should  be 
compelled  to  pay  them,  that  his  cbject  was  to  keep  the  bonds 
as  vouchers  to  shew  how  he  had  managed  the  funds  of  the 
testator.  The  plaintiff,  thereupon,  executed  three  bonds. 
The  transaction  thus  remained  up  to  the  death  of  Conrad, 
which  took  place  in  the  year  1839.  The  plaintiff  further 
states,  that  the  defendants  are  the  executors  of  Conrad,  and 
that  they,  finding  the  aforesaid  bonds  among  the  papers  of 
their  testator,  have  brought  suit  on  them  at  law  against  him, 
obtained  judsfments,  and  are  now  pressing  their  executions. 
The  plaintiff  says,  that  he  has  often  informed  the  defendants 
of  the  truth  of  the  transaction,  and  insisted  that  the  bonds 
should  be  surrendered  to  him.  Such  are  the  stalemen.ts  of 
the  bill,  which  prays  for  an  injunction. 

The  defendants  in  their  answer  state,  that  they  are  the  ex- 
ecutors of  Conrad — that  they  found  among  their  testator's 
papers  the  three  bonds  mentioned  in  the  bill — that  they  have  ' 
obtained  judgments  on  the  same,  and  issued  executions. 
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Decembei  They  state  that  they  believe  the  debt  to  be  justly  due.  They 

„  admit  that  Conrad   hecamo  the  executor  of  yiansell  before 

James  the  year  1829,  and  that  Mrs.  Shore  was  the  daughter  of 
Lemly.  Mansell  and  the  mother  of  the  plaintiff,  and  that  she  was  a 
lejratee  under  her  father's  will.  And  th^qr  state,  that  Henry 
Shore,  the  husband,  was  indebted  to  Conrad  in  a  sum  much 
larger  than  th>3  legacy  coming  to  his  wife,  that  Shore-assign- 
ed the  whole  legncy  to  Conaad,  in  part  satisfaction.  They 
further  state,  that  neither  the  original  bond  nor  the  three 
bonds  substituted  for  ft  have  been  satisfied,  and  that  they 
have  the  most  conclusive  evidence  that  the  same  are  still 
due.  They  say  that  they  have  no  knowledge  of  any  agree- 
ment that  the  bonds  were  to  be  given  up,  as  stated  in  the 
bill,  or  that  he  was  allowed  the  same  in  his  settlement. — 
They  state  their  belief  to  be,  that  he  might  have  made  the 
debt  payable  to  himself,  so  thai  it  might  be  more  easily  and 
certainly  collectcHl. 

The  court  refused  to  dissolve  the  injunrtiot],  and  ordered 
it  to  stand  over  for  the  parties  to  take  proofs,  and  the  defend- 
ant, by  permission  of  the  court,  appealed  from  this  interlo- 
cutory order. 

If  Conrad  only  loaned  the  money  to  the  plaintiff  out  of 
Mansell's  estate,  why  did  he  let  it  remain  uncollected  up  to 
the  death,  a  period  of  ten  years  ?  There  was  no  relation- 
ship or  particular  friendship  between  them.  The  defendants 
admit  that  Mrs*  Shore's  legacy  was  paid  in  no  oiher  way 
than  by  the  assignment  of  it  by  Shore  to  Conrad,  in  satis- 
faction of  a  debt  which  he  owed  Conrad.  The  deed  or  evi- 
dence of  assignment,  which  must  be  in  the  defendant's  pos- 
session, is  not  exhibited  in  the  answer.  We  do  not  see  the 
date  or  contents  of  that  instrument.  We  must  coucludei 
however,  that  it  was  made  after  the  date  of  the  fir^st  bond, 
which  was  executed  by  the  plaintiff  with  Shore  and  his 
wife  as  sureties.  The  defendants  state  in  their  answer 
that  they  have  the  most  conclusive  evidence  that  the  debt 
is  due.  Then  why  not,  in  their  answer,  exhibit  to  the 
court  that  most  conclusive  evidence?  Is  it  Shore's  deed 
of  assignment?  We  admit  that  a  sight  of  that  instru- 
ment might  throw  much  light  ou  the  question.      The  a- 
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naonnt  of  Conrad's  debt  arainst  Shore— the  amount  of  the  D«eembei 

legacy — the  amount  of  the  debt  paid  by  Shore  by  force  of 1_ 

the  assigfnment — ihe  date  of  that  assign ment-^-al I  these  ma-  Jame* 
terial  things  are  wauling,  which  woulcl-be  great  aids  in  the  Lemlj. 
right  understanding  of  the  case.  The.  foregoing  circum* 
stances,  connected  with  the  stateness  of*the  demand,  the  fact 
of  Conrad  giving  up  a  bond  with  sureties  and  taking  other 
bonds  without  surety— the  length  of  time  which  then  elaps- 
ed before  his  death,  and  nothing  said  about  these  bonds — 
the  defendants  being  executors  and  answering  only  as  to  their 
belief — the  inartificial  state  of  the  pleadings — all  taken  to- 
gether, raise  a  reasonable  doubt  upon  the  mind  of  the  court, 
whether  the  equity  in  tbe  bill  is  suflS^ciently  negatived  by  the 
answer  to  authorize  an  order  for  tbe  dissolution  of  the  in- 
junction. The  defendants  are  amply  secured,  if  they  should 
get  a  decree  upon  the  hearing.  A  short  delay  will  be  to 
them  but  a  very  little  injury.  In  eases  of  this  kind,  viz. 
whether  the  court  will  dissolve  an  injunction  on  hearing  the 
answer  only,  or  will  order  the  bill  to  stand  over  for  proofs, 
much  must  depend  upon  the  sound  discretion  of  the  judge, 
who  is  to  decide  the  question.  After  all  the  consideration 
which  we  have  given  this  case,  we  are  not  prepared  to  say, 
that  the  order  made  by  the  Superior  Court  is  erroneous.— « 
Therefore  the  judgment  mast  be  affirmed. 

Per  Curiam.  Judgment  affirmed. 


12 


2S2  ECIUITY  CASES  IN  THE 


JAME8  8HEARIN  AND  WIPE  vs.  THOMAS  EATON'S  EX'OR. 

nfJ^       After  a  lapse  of  thirty-four  years  from  the  time  a  legacy  became  due  and  the 
'  parties  entitled  bad  capacity  to  sue,   and  of  thirty  yean  from  the  death  of 

the  executor,  who  was  amply  able  to  dischaiige  the  legacy,  which  was  small , 
and  lived  in  the  immediate  neigfaborfaood  of  the  legatee,  who  was  poor,  the 
court  heid  that  these  ctrcmnstanoes  were  sufficient  proof  to  them  that  the 
lega^  had  been  satisfied. 
The  cases  of  Tate  ▼  Greenlee,  2  Hawks,  486.  Falls  ▼  Tmranee,  2  Hawks, 
490.  Ives  ▼  Sumner,  1  Dev.  Eq.  Rep.  338.  Ivey  ▼  Rogers,  1  Dot.  Eq. 
Rep.  58 ;  and  Petty  ▼  Harmon,  Ibid,  191,  dted  and  approved. 

This  case  was  transmitted  to  the  Supreme  Court  by  coq- 
sent  of  the  parties,  irom  Warren  Court  of  Equity,  at  Octo- 
ber Term,  1842.  The  facts  are  set  forth  in  the  opinion  de« 
livered  in  tliis  court. 


B.  F.  Moore  for  the  plaintiff. 

Badger  Sf  W.  H,  Haywood  for  the  defendant. 

Daniel,  J.  In  the  year  1790,  Giles  Carter  made  his  will 
and  appointed  Thomas  Eaton  his  executor,  who  in  the  same 
year  qualified  as  such.  The  testator  bequeathed  as  follows: 
"All  the  rest  of  my  estate  I  desire  may  be  kept  together  for 
the  use  of  my  wile  and  four  children,  (named,  Dolly,  Sec.) 
until  the  said  children  come  of  age  ;  when  the  eldest  comes 
of  age  a  division  of  the  whole  to  be  made."  The  widow 
died  in  the  year  1795.  In  the  year  1803,  Dolly,  then  sixteen 
or  seventeen  years  old,  married  James  Shearin,  then  about 
eighteen  years  old.     James  Shearin  and  his  wife  are  the 
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plaiQ£ifi8|  and  filed  this  bill  against  the  executor  of  Thomas  December 
Eatoni  in  the  year  1840,  to  recover  her  share  of  the  aaid  leg-    ^^^*' 


acy.  The  plaintiffs  in  their  bill  state,  that,  in  less  than  a  Sheuin 
year  after  their  marriage,  they  applied  to  the  executor  for  pay- 
ment of  their  legacy ;  and  that  the*executor  admitted  that  he 
held  property  that  they  were  entitled  to,  and  that  he  would 
settle  with  them  at  another  day,  and  that  he  in  the  said  year 
purchased  a  horse  for  them  as  a  part  payment.  The  plaintiffs 
state,  that  the  executor  never  settled  the  claim,  and  died  in 
the  year  1810,  after  making  his  will  and  appointing  his  son, 
the  defendant,  his  executor,  who  qualified.  The  plaintiffs 
further  state,  that  the  present  defendant  frequently  promised 
to  settle  and  pay  them  their  legacy,  and  this  kept  them  from 
suing  until  about  the  year,  1839,  when  he  told  them  he 
would  not  pay,  and  they  might  go  to  law  for  their  legacy.^- 
The  bill  prays  an  account,  &c. 

The  defendant  in  his  answer  admits,  that  his  testator, 
Thomas  Eaton,  was  the  executor  of  Giles  Carter,  who  died 
in  the  year,  1799.  He  admits,  that  a  legacy  was  given  by 
Carter's  will  to  his  daughter  Dolly,  as  stated  in  the  bill,  and 
that  she  married  James  Shearin,  the  other  plaintiff,  in  the 
year  1803,  and  that  his,  the  defendant's  testator,  died  in  the 
year  1810.  The  defendant  then  states  in  his  answer,  that 
he  fully  believes  and  therefore  avers,  that,  at  and  long  before 
the  death  of  the  said  Thomas  Eaton,  the  whole  of  the.es- 
tate  of  Giles  Carter  had  been  settled  and  disposed  of  in  a 
due  courseof  administration.  The  defendant  denies  that  he 
ever  admitted  or  promised  to  pay  the  plaintiff 's  demand. — 
And  he  insists  that  the  claim  of  the  plaintiff  is,  from  the 
lapse  of  time,  to  be  presumed  in  this  court  to  have  been 
paid,  satisfied^  renounced  or  released  ]  and  he  insists  on  such 
presumption.  • 

A  replication  is  put  in  to  this  answer. 

In  looking  into  the  testimony,. it  appears  to  us  that  Car- 
ter's estate  was  but  small,  (he  was  the  overseer  of  Eaton,) 
and  all  his  children  were  of  tender  years  at  the  time  of  his 
death  ;  the  plaintiff  Dolly  was  the  youngest,  and  possessed 
DO  means  of  support  but  in  this  legacy.  The  widow  and 
children  lived  on  the  land  of  Eaton.     In  the  year  1804,  af- 
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Beccmber  ter  the  marriafine  of  Dolly,  it  appears  that  a  horse  and  some 

L«  other  articles  for  house-keeping  were  advanced  to  them. — 

®*'"*™*  The  executor  lived  six  years  thereafter.  The  husband  was 
Eaton,  of  full  age  four  years  before  the  death  of  the  executor — the 
parties  all  lived  in  the  same  neighborhood — the  executor 
was  a  man  of  wealth,  and  in  the  hnbit  of  paying  his  debts 
in  a  reasonable  time.  The  time,  which  has  elapsed  since 
the  husband  came  of  full  age,  (1806,)  and  before  the  filing 
of  this  bill,  has  been  thirty-four  years.  There  is  nothing  in 
the  depositions,  which  tends  to  shew  an  admission  of  liabil- 
ity by  the  executor  or  the  present  defendant,  from  the  time 
the  husband  came  of  age  up  to  the  bringing  of  this  suit. — 
The  excuses  set  forth  in  the  bill  for  not  bringing  the  suit 
sooner,  viz :  that  the  executor,  and  the  defendant  afterwards, 
promised  them  from  time  to  time  to  settle,  &c.  are  all  de- 
nied in  the  answer  and  are  not  supported  by  any  proof. — 
The  demand  is  stale — the  executor  has  been  dead  for  thirty 
years — and  his  vouchers  and  accounts  of  the  estate  perhaps 
lost  and  his  witnesses  may  he  dead.  Does  the  length  of  time 
(34  years,)  raise  a  presumption  of  satisfaction?  The  plain- 
tiffs insist  that  there  is  no  such  presumption,  and  rely  on 
Tate  V  Greenlee  ;  Falls  v,  Torrance,  and  Ives  v  Sumner. 
In  Tate  v  Greenlee,  2  Hawks,  486,  a  case  confusedly  and 
badly  reported,  there  was,  it  appears,  a  lapse  of  but  16  or  17 
years,  after  a  person  able  to  sue  came  into  esse,  before  the 
suit  was  commenced.  Miss  Bowman,  the  legatee,  was  an 
infant  without  guardian.  She  married  William  Tate  when 
she  was  under  age — fifteen  years  thereafter  he  commenced 
the  suit  agnritrst  the  administrator  of  the  executor  of  his 
wife's  father  for  her  legacy,  the  executor  having  been  then 
dead  but  two  years — Tate  died  a  short  time  thereafter.  The 
report  states,  that,  the  first  moment  the  wife  became  a  free  a- 
gent,  she  made  herself  a  party  to  the  suit.  On  a  motion  to 
dismiss  the  bill,  without  reading  the  answer  or  the  proofs, 
the  court  refused  the  motion,  but  proceeded  to  the  hearing  of 
the  cause.  In  Falls  ^  Torrance,  2  Hawks,  490,  the  bill 
stated,  that  the  defendant  had  by  his  declarations  induced  a 
belief  that  he  did  not  contest  the  complainant's  right  to  the 
property.    Under  this  circumstance,  the  court  refused  a  mo- 
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ion  to  dismiss  the  bill  before  answer  and  a  hearing,  although  Decemb  r 

thirt7-five  years  had  elapsed.     If  the  allegation  in  the  bill 1_ 

was  true,  it  repelled  the  presumption  of  satisfaction  or  abau-  ^heann 
dontnent.  In  the  case  of  Ives  v  Sitmnerj  1  Dev.  Eq.  Rep.  £aton. 
338,  the  legatee  was  an  infant,  and  she  married  John  Sutton 
in  the  year  1805.  She  and  her  second  husband  filed  the 
bill  against  the  executor  of  her  father  for  the  legacy,  in  the 
year  1825,  aAer  a  lapse  of  twenty  years  from  the  first  mar^ 
riage,  when,  and  during  all  the  said  time,  suit  might  hare 
been  commenced  against  the  executor.  The  court,  in  giv- 
ing the  opinion,  say :  "  After  such  a  lapse  of  time,  although 
it  forms  no  bar  to  the  suit,  it  may  be  apprehended  that  exact 
justice  could  not  be  done,  if  the  parties  were  to  go  into  a  set- 
tlement of  their  accounts.  This,  however,  must  be  done,  if 
the  bond  (release  by  John  Sntton,)  introduced  by  the  defen- 
dant does  not  interpose  a  sufficient  bar."  The  court  theu 
proceed  to  discuss  the  question  as  to  the  validity  of  the  re- 
lease; And  they  finally  decided  the  cause  in  favor  of  the 
defendant,  on  the  ground  that  the  bond,  given  to  the  executor 
by  the  first  husband,  operated  as  a  release  of  the  legacy.  It 
is  conceived,  that  as  there  was  a  clear  ground  for  the  court 
to  decide  the  cause  for  the  defendant  on  the  second  point  in 
the  case,  the  first  point  (lapse  of  time,)  did  not  particularly 
exercise  their  judgment.  Let  that  be  as  it  may,  the  time, 
which  hnd  elapsed  in  the  case  now  before  us,  was  much 
greater,  it  being  34  years.  During  all  this  time,  there  was 
a  person  in  being  (the  husband)  capable  of  commencing  a 
suit  for  the  legacy.  This  length  of  time,  taken  in  connec- 
tion with  all  the  other  circumstances  in  the  case,  induces  us 
actually  to  believe  and  so  tc  declare,  that  this  legacy  has 
been  satisfied.  See  the  case  of  Irci/  v  Rogers^  1  Dev.  Eq. 
Rep.  58;  and  Peitij  v  Harman^  Ibid,  191. 
The  bill  must  be  dismissed  and  with  costs. 


Per  Curiam.  Bill  dismissed  with  costs. 
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AMOS  JACOBS  w.  GEORGE  W.  LOCKE  &  othen. 

Deeerober  Where  one,  who  eontncts  to  sell  a  piece  of  land  to  another,  cannot  make  a  le* 
1842.  gal  title  to  the  whole,  his  vendee  may  inast  upon  a  tpeei&c  execution  ot  the 

"  contract,  so  far  aa  the  Tendor  can  execute  it 

And  the  vendee  must  pay  the  vendor,  for  the  part  for  which  a  good  title  is 
conveyed,  the  value  of  such  part,  proportioned  to  the  price  which  was  to  have 
been  paid  for  the  whole— and  not  merely  in  pn^rtion  to  the  number  of 


This  cause  was  transmitted  by  coDsentof  parties  from  the 
Court  of  Equity  of  Iredell  county,  at  the  Fall  Term,  1842,  to 
the  Supreme  Court.  The  facts  of  the  case  are  stated  in  the 
opinion  delivered  in  this  court. 

No  counsel  appeared  in  this  court  for  either  party. 

K 

Gaston,  J.  The  bill  was  filed  by  Amos  Jacobs,  the 
plaintiff,  against  John  Madison,  of  the  State  of  Kentucky, 
and  George  W.  Locke  and  several  others,  some  of  whom 
are  infants  and  defend  by  their  guardian,  the  heirs  at  law  of 
Francis  Locke,  deceased,  defendants  ;  and  it  sets  forth  that 
in  (he  year  1818  or  1819,  before  the  passing  of  the  statute, 
entitled  <<  an  act  to  make  void  parol  contracts  for  the  sale  of 
land  and  slaves,"  the  defendant  Madison  purchased  from  the 
late  Francis  Locke  a  certain  tract  of  land,  in  the  said  bill 
particularly  described,  containing  46i  acres,  at  the  price  of 
two  dollars  per  acre,  and  in  pursuance  of  such  purchase, 
with  the  consent  of  the  said  Francis,  entered  into  the  pos- 
session of  the  said  land,  built  thereon  a  house  and  cleared  a 
part  of  the  land  for  the  purpose  ol  cultivation ;  that  the 
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said  Madison  paid  at  the  time  of  purchase  twenty-fonr  or  December 
twenty-five  dollars,  part  of  the  price;  that  in  Au^Oht  1820 
the  said  Francis  died,  intestate,  without  having  mode  a  con-  Jacobs 
Teyanca  of  the  land ;  that  the  said  Madison  sold  the  said  x^^. 
land  to  the  plaintiff  at  the  price  of  three  dollars  per  acre, 
and  he  entered  upon  the  land  and  turther  improved  the 
same ;  that  at  the  November  Term,  1820,  of  Iredell  County 
Court,  Ross  McLelland  and  Robert  Simonton  administered 
on  the  estate  of  Francis  Locke ;  that  the  plaintiff  paid  to  the 
said  administrators  the  residue  of  the  purchase  money  due 
from  Madison,  and  the  money  so  paid  was  by  the  said  admin* 
istrators  applied  to  the  satisfaction  of  debts  due  from  their  in- 
testate ;  that,  in  conseqnence  thereof,  the  said  administra* 
tors,  believing  that  they  had  power  so  to  do,  by  deed  bearing, 
date  the  15th  of  June,  1823,  conveyed  the  said  land  to  the 
plaintiff,  who  was  permitted  to  ei^joy  the  same  unmolested 
until  long  afterwards,  when  the  defendants,  the  heirs  at  law 
of  Francis  Locke,  instituted  an  action  of  ejectment  against 
him,  and,  having  obtained  a  judgment  therein,  turned  him 
out  of  possession  and  then  brought  an  action  for  the  mesne 
profits.  And  the  prayer  of  the  bill  is  for  an  injunction  to 
restrain  the  prosecution  of  the  sajd  action,  and  for  a  convey- 
ance from  the  defendants,  the  heirs  at  law  of  Francis  Locke, 
of  their  legal  title  to  the  land,  and  for  general  relief.  Pub4« 
cation  has  been  made  as  to  the  defendant  Madison  and  the 
bill  taken  fro  confesso  against  him.  The  other  defendants 
put  in  their  answers,  and  thereby,  after  adnniuing  that  they 
are  the  heirs  at  law  of  Francis  Locke,  and-  as  such  have 
evicted  the  plaintiff  from  the  possession  of  the  land  des-» 
cribed  in  the  bill  and  instituted  their  action  for  the  mesne 
profits,  they  stated  that  the  said  Francis  did^  at  the  time  stat- 
ed in  the  bill,  contract  with  the  defendant  Madison  to  sell  to 
him,  at  the  price  of  two  dollars  per  acre,  not  the  tract  of  land 
described  in  the  bill,  but  n  piece  containing  seventy  acres, 
being  part  of  a  tract  containing  ninety  acres,  adjoining  his 
home  place,  retaining  twenty  acres  of  the  said  tract  next  to 
the  home  place,  being  valuable  bottom  land  on  the  river,  and 
that  the  defendant  Madison  paid  him  in  part  therefor  a  beef, 
valued  at  $12,  and  no  more  ;  that  Madison  entered  into 
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December  possession  under  his  purchase,  and  so  continued,  until  he 

l^was  compelled  to  leave  the  State  because  of  a  criminal 

Jacobt  charge  against  him  ;  that  after  the  said  Madison  went  off, 
Locke.  ^^®  plaintiff  undertook  to  buy  from  the  administrators  of  the 
said  Francitt,  and  took  a  conveyance  for  the  tract  of  46i 
acres  described  in  the  bill,  which  covers  the  twentjr  acres 
reserved  by  the  said  Francis,  when  be  contracted  to  sell  to 
Madison,  and  26|  acres  of  the  70  acres  so  contracted  to  be 
sold  ;  that  this  purchase  was  made  from  the  administrators, 
as  an  original  purchase,  and  not  as  being  in  execution  of  the 
contract  made  by  the  intestate  with  the  said  Madison  ;  that 
upon  this  contract  the  plaintiff  gave  his  note  for  $138,  the 
consideration  of  the  purchase  to  the  administrators,  and  one 
of  ihem,  tlobert  Simonton,  passed  the  same  off  to  one  Fran- 
cis Youncr,  in  payment  of  the  said  Robert's  individual  debt, 
and  that  they  were  ignorant  whether  the  administrators  ever 
accounted  with  the  estate  of  their  intestate  for  the  said  note 
or  the  mor.ey  thereby  secured  ;  and  they  averred  that  they 
never  heard  that  the  plaintiff  pretended  to  set  up  a  claim  to 
the  land  in  dispute  through  Madison,  until  after  the  trial  of 
the  action  of  ejectment,  and  that  the  transaction  between  the 
plaintiff  and  the  administrators  of  their  ancestor  took  place 
without  the  assent  of  the  defendants.  >  Upon  this  answer,  the 
injunction,  which  had  been  awarded  upon  the  filing  of  the 
bill,  was  dissolved,  and  the  plaintiff  praying  leave  to  contin- 
ue his  bill  over  as  an  original,  entered  a  general  replication 
to  the  answer. 

Upon  the  proofs  there  is  no  contrariety^  of  testimony.  It 
is  established  by  many  witnesses  that  in  the  year  IBIS  or 
1819,  the  late  Francis  Locke  sold  to  the  defendant  Madison 
a  tract  of  land,  called  "the  Stewart  place,"  and  supposed  to 
contain  seventy  acres,  at  the  price  of  two  dollars  per  acre ; 
that  Madison  paid  twenty  four  or  twenty-five  dollars,  and 
was  to  pay  the  residue  of  the  price  in  bis  lab^  as  a  shoe- 
maker, in  making  boots  and  shoes  out  of  leather  to  be  fur- 
nished by  Locke ;  that  the  leather  was  not  furnished  nor  the 
labor  done  in  Locke's  lifotime,  but  Madison  removed  is p  and 
remained  on  the  land  until  after  Locke's  death.  It  appears 
further  that  Locke  died  much  indebted,  and  that  after  his 
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death,  sometime  at  or  before  the  moDth  of  June,  1823,  many  December 
of  the  creditors  had  a  meeting  with  his  administrators,  for 
the  purpose  of  a  settlemeut,  when  it  became  a  matter  of  con-  Jacobs 
sultation  what  was  proper  to  be  done  in  relation  Co  the  con-  j^ikM. 
tract  of  sale  with  Madison  respecting  the  said  land.  One  of 
the  administrators,  McLelland,  knew  of  the  contract  and  of 
the  payments  made  thereon,  and  all  this  was  also  known 
to  and  declared  by  George  W.  Locke,  one  of  the  defendants 
in  this  suit,  and  who  was  present  at  the  said  conference. 
Madison  and  the  plaintiff,  who  were  both  present,  declared 
that  the  latter- had  purchased  the  interest  of  the  former  in 
the  said  land,  and  was  ready  to  make  the  payment  remaining 
due,  on  receiving  a  conveyance  of  the  title.  The  defendanti 
George  W.  Locke,  was  perfectly  willing  that  this  arrange- 
ment should  be  made,  and  the  creditoiB  and  administrators 
approved  of  it,  as  one  beneficial  to  the  estate.  But  a  diffi- 
culty arose  in  this,  that  one  Solomon  Jacobs  claimed  a  part 
of  the  land,  so  contracted  to  be  sold,  as  being  held  by  him 
under  a  superior  title,  and  offered  such  proof  of  his  lines  by 
one  Losenby,  that  the  administrators  were  unwilling  to  con- 
vey any  more  of  the  land  than  was  left  free  from  dispute  as 
to  litle.  It  does  not  appear  distinctly  whether  the  de- 
fendant Greorge  W.  Locke  was  a  party  to  the  arrangement 
ultimately  made,  but  it  was  then  agreed  that  the  plaintiff,  as 
the  assignee  of  Madison,  should  take  so  much  of  the  land 
sold,  amounting  to  about  46  acres,  as  was  uncovered  by  the 
claim  of  Soloman  Jacobs,  at  the  price  of  two  dollars  per  a- 
cre,  pay  to  the  administrators  of  Locke  what  remained  due 
at  that  rate  from  Madison,  and  take  to  himself  a  conveyance 
of  the  land.  The  plaintiff  thereupon  paid — or  secured  to  be 
paid — ^to  the  administrators  the  balance  estimated  to  be  so 
due  from  Madison.  They  were  charged  therewith  in  their 
settlement  with  the  creditors  of  their  intestate,  and  they,  oa 
the  5th  of  June,  1823,  executed  their  deed  for  the  land,  de- 
scribing it  by  metes  and  bounds  as  set  forth  in  the  plaintiff's 
bill. 

Upon  these  facts  it  seems  to  us,  that  the  plaintiff  ought  to 
have  some  relief;  but  we  are  not  prepared  to  decide  on  the 

J2 
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^Ysis^**''^^"'®  or  extent  of  that  relief,  until  some  matters  be  ascer* 

L.  tained,  which  do  not  yet  clearly  appear.     He  is  the  acknowU 

Jieobs    edged  assiornee  of  Madison,  and,  as  such,  substituted  to  the 
Loek«.    fights,  which  the  latter  acquired  by  his  purchase  from  Locke. 
After  that  purchase,  in  the  contemplation  of  this  court,  Mad* 
ison  was  the  owner  of  the  Stewart  land,  and  Locke  retain- 
ed the  title  as  a  security  for  the  payment  of  the  residue  of 
the  purchase  money.     Had  that  been  paid  by  the  plaintiffto 
the  administrators  of  Locke,  according^  to  the  terms  of  the 
contract,  he  would  have  been  entitled  to  a  conveyance  from 
the  heirs  of  the  entire  tract.     But  he  paid  only  for  46^  a- 
cres,  and  he  asks  for  a  conveyance  of  the  part  so  paid  for, 
because,  as  he  alleges,  the  vendor  had  not  the  ability  to  make 
title  to  more.     Where  a  Vendor  cannot  makd  a  legal  title  to 
the  whole  of  the  land  sold,  his  vendee  may  insist  upon  a  spe* 
cific  execution  of  the  contract,  so  far  as  the  vendor  can  exe- 
cute it.    From  the  proofs,  it  appears  that  the  administrators 
of  Francis  Locke  admitted  that  there  was  this  defect  of  ti- 
tle, but  the  admission  of  the  administrators  in  no  way  binds 
the  heirs.    They  have  therefore  a  right  to  have  this  matter 
.investigated.  Besides,  it  does  not  appear,  supposing  that  there 
was  a  defect  of  title  in  the  vendor  to  part  of  the  land  sold, 
what  was  the  fair  value  ot  (he  residue,  as  compared  with  the 
stipulated  price  of  the  entire  tract.     The  administrators  had 
not  a  right  to  remodel  the  contract  of  their  intestate^  but  on* 
ly  to  receive  what  was  equitably  due  thereon,  and  it  ma^ 
be  that  the  average  value  per  acre  of  the  part  of  the  land 
fo  which  their  intestate  had  title,  and  with  respect  to  which 
the  plaintiff  prays  a  specific  execution  of  the  contract,  ex- 
ceeded the  average  price  per  acre  of  the  entire  tract.     We 
require  to  be  definitively  informed,  1st,  what  is  the  number 
of  acres  in  the  Stewart  tract,  which  the  late  Francis  Locke 
sold  to  the  defendant  Madison,  and  what  the  number  of  a* 
eres  within  the  bounds  of  the  tract  conveyed  by  the  admin- 
istrators of  Francis  Locke  to  the  plaintiff;  2dly,  whether 
the  said  Francis  Locke,  at  his  death,  had  the  ability  to  make 
A  clear  title  to  that  part  of  the  Stewart  tract,  which  was 
sold  by  him  to  Madison,  but  is  not  included  in  the  convey- 
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ance  tothe  plaintiff;  3dly,  what  was,  at  the  death  of  Fran-Dcember 

cis  Locke,  the  fair  price  per  acre,  of  the  land  so  conveyed, ^ 

83  compared  with  the  price  per  acre  of  the  whole  tract  as  Jacobs 
sold.  It  is  probable  that  the  parties,  being  apprized  of  the  i^^^ 
special  naatters,  respecting  which  we  want  precise  informa- 
tion, may,  by  agreement  between  themselves,  furnish  it  with- 
out delay.  But  if  they  should  not,  the  Clerk  and  Master  of 
the  Court  of  Equity  of  Iredell  county  must  be  directed,  as 
commissioner,  to  make  the  enquiry  of  these  matters,  and  re- 
port  the  result  to  the  court. 

Pea  Curiam.  Ordered  accordingly. 
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ELI8HA  WHITEHUR8T,  ADM'R.  4u%  v».  AN$ON  MARKER,  EX'R. 

&c.  AND  OTHERS. 

December  A  baqaett  of  maveabk  property  or  moveoMes,  when  there  ii  nothing  in  the 
1848.  11,11]  iQ  reetrict  the  meaning  of  thoee  tezm%  indndw  slaTei  and  OTery  other 

"^^""""^     specice  of  |>enonal  property. 

Where  there  Ib  a  legacy  of  slaves  to  A.  for  life,  and  after  her  death  to  B.  and 
two  others,  and  the  husband  of  B.  dies  in  the  lifetime  of  the  tenant  for  life, 
the  share  of  B.  on  the  death  of  the  tenant  for  life  will  go  to  her  in  her  own 
light,  and  not  to  the  administrator  of  her  husband. 
The  eases  of  Hinea  ▼  Lewi^  Ez'ors.  Tay.  44.  Poindexter  t  Blackburn,  1 
Ired.  Eq.  Rep.  286 ;  and  Kamegay  v  Carromay^  2  Dot.  £q.  Rep.  405,  cited 
and  approved. 

This  cause  was  removed  by  consent  of  parties  from  (he 
Court  of  Equity  of  Carteret  county,  at  Fall  Term,  1842,  to 
the  Supreme  Court.  '  The  bill  was  filed  by  the  plaintiff,  as 
administrator  with  the  will  annexed  of  Eben  Marker  dec'd., 
to  obtain  the  opinion  of  the  court  upon  certain  questions  a- 
risins^  on  the  construction  of  the  said  will.  The  legatees 
and  distributees  of  the  said  Eben  Harker,  and  also  the  ad- 
ministratrix of  a  deceased  husband  of  one  of  the  legatees, 
were  made  parties  defendant.  The  questions,  about  which 
advice  was  asked,  and  the  matters  to  which  they  relate,  are 
staled  in  the  opinion  delivered  in  this  court. 

/  H,  Hryan  for  the  plaintiff. 
No  counsel  for  the  defendant. 


Daniel,  J.  Eben  Harker  made  his  will,  and,  after  several 
devises  and  bequests,  the  following  clauses  occur  in  his  will: 
'<  I  do  give  to  my  wife  all  my  moveable  property,  that  is  not  a- 
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hove  mentioned,  during  her  natural  life;"  "  and  after  her  (that  December 

is,  his  wife's)  death,  I  desire  that  all  the  moveables  of  mine, 1_ 

that  I  have  not  before  mentioned  for  my  three  daughters,  nay  AVbite- 
be  equally  divided  between  my  three  daughters,  according  to  ^"^'^ 
the  discretion  of  my  executors."  The  testator,  at  his  death,  Harker. 
was  the  owner  of  a  slave  named  Rose,  who  wi^  not  particu- 
larly mentioned  in  his  will.  During  the  life  of  the  testa- 
tor's widow,  Rose  had  several  children.  Thejirsi  question 
asked  of  the  court  is,  Whether  these  slaves  passed-  by  the 
will  under  the  words  "  moveable  property."  Slaves  are  per- 
sonal property.  Personal  chattels  are  distinguished  from 
real  estate  and  chattels  real  by  the  mobility  of  their  charac- 
ter. They  are  called  personal,  because  they  can  be  moved  ' 
from  place  to  place  with  the  person  of  the  owner.  If  there 
were  any  thing  in  the  jKrill  to  shew  that  the  testator  used  the 
word  "  moveables"  in  a  more  restricted  sense,  we  should  cer- 
tainly so  interpret  it.  But  there  is  nothing  indicative  of  its 
being  so  used,  and  it  should  be  understood  in  its  general 
sensQi  more  especially  as,  if  it  be  not  so  understood,  a  partial 
intestacy  will  be  the  result.  We  are  therefore  of  opinion, 
that  the  slave  Rose  and  her  increase  passed,  by  the  aforesaid 
words  in  the  will,  to  the  widow  for  her  life,  and  on  her  death 
to  the  testator's  three  daughters,  or  their  personal  represen- 
tatives. Secondly ;  Caleb  W.  Calloway,  the  husband  of 
Sabra,  one  of  the  testator's  daughters,  died  in  the  life-time  of 
the  widow,  tenant  for  life.  The  one  third  of  the  slaves, 
Rose  and  her  increase,  on  the  death  of  the  said  particular 
tenant  for  life,  went,  we  think,  to  the  said*  Sabra  iu  her  own 
right,  and  not  to  her  as  the  administratrix  of  her  husband. 
Hints  y  Lewis^  Ex^ors.  Taylor's  Rep.  44.  '  Poindexttr  v 
Blfickhum^  I  Ired.  Eq.  Rep.  28ti.  Kornegay  v  Carrotpay^ 
2  Dev.  Eq.  Rep.  405.  Greyv  Kentish,  1  Atk.  280,  ed.  by 
Saunders.  Gayner  v  Wilkinson^  2  Dick.  491.  1  Bro.  Ch. 
Ca.  60.  1  Roper  on  Husb.  &  Wife,  245.  The  decree  will 
be  drawn  accordingly. 

s 

Per  Curiam.  Decree  accordingly. 
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THOMAS  J.  LATHAM  t».  HOWARD  WI8WALL. 

December  Where  upon  the  petttioii  of  the  gnaidinn  of  a  lonetic,  under  the  set  of  As- 

1843.         eemblj.  Rev.  St  c  57,  &  4,  a  Court  of  Equity,  dtrecto  a  s^  of  the  lunatic's 

"  property,  no  creditor  of  the  lunatic  can  seize  any  portion  of  the  property  un* 

der  an  execution,  the  teste  of  which  is  subsequent  to  the  date  of  the  decree. 
Such  a  decree  is  substantially  a  decree  in  rem,  and  subjects  &e  property  to  the 

control  of  the  court,  who  will  enjoin  all  creditors  from  interfering  with  it, 

except  under  the  diieetioR  and  with  the  BBD0t|on  of  the  oomt. 
Even  a  pwrchaser  at  a  sale  under  an  execution  so  sued  out  by  a  creditor,  afier 

the  decree  but  before  injunction  obtained,  will  acquire  no  title  to  the  proper* 

ty  he  purchases,  so  as  to  defeat  the  ri^t  of  the   Court  of  Equity  to  make 

such  disposition  as  it  may  think  proper  of  the  lunatic^s  estate. 
An  amendment  to  an  injunction  bill,  afler  it  is  sworn  to,  cannot  afiect  an   in- 

junction  which  is  osdeied  to  issne  upon  the  bill  a»  amended,  and  after  it  has 

been  amended  and  reniworn  to. 
The  guardian  of  a  lunatic  raay  bring  a  suit  in  Equity,  either  in  his  own  name 

as  guardian,  or  in  that  of  the  lunatic. 
Upon  the  peiition  of  the  guardian  of  a  lunatic  for  the  sale  of  his  property,  the 

Court  of  Equity  may  upon  affidavit  award  an  injunction  without  a  bill. 
The  case  of  Shaw  v  Bumeyy  I  Ired.  Bq.  Rep.  148,  cited  and-approved. 

This  was  an  appeal  from  an  interlocutory  order  of  the 
Court  of  Equity  of  Beaufort  county,  naade  at  Fall  Tenu, 
1842,  his  Honor  Judge  Manly  presiding.  The  bill  was  au 
injunction  bill,  and,  upon  the  coming  in  of  the  answer,  the 
defendant  moved  todissolire  the  injuncUon,  which  had  be«D 
obtained  by  the  plaintiff,  which  motion  was  disallowed  by 
the  court,  and  the  injunction  continued  till  the  hearing. — 
From  this  interlocutory  order,  the  defendant  by  leare  of  the 
court  ap|)ealed  to  the  Supreme  Court.  lt,apf>eared  from  the 
papers,  that  after  the  bill  had  been  sworn  to  it  was  amended, 
and  the  bill  as  amended  was  then  sworn  to.  and  upon  this  a- 
mended  bill  the  judge  had  granted  the  injunction.      The 
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matters  «tiited  in  the  pleadings  are  set  forth  in  the  opinion  ^^^^^^ 
delivered  in  this  coart.  ■ 

Latham 

V 

C.  Shepqrd  for  the  plaintiff. 
J.  H,  Bryan  for  the  defendant. 

Gaston,  J.  At  April  Term,  1841,  of  the  Superior  Coorl 
of  Equity  for  the  county  ot  Beaufort,  a  petition  was  filed  by 
Thomas  J.  Latham,  the  guardian  of  Daniel  Latham,  a  ]ima-» 
tic,  setting  forth  that  the  saM  Daniel,  before  he  had  become 
of  unsound  mind,  had  contracted  debts  to  so  large  an  a* 
mount,  that  it  would  require  all  his  estate  to  satisfy  the  just 
demands  of  his  creditors,  and  that,  if  the  said  estate  be  per* 
mitted  to  be  seized  on  executions  and  sold  under  them,  it 
will  be  sold  for  much-  less  than  it  is  worthy  and  a  lai^  part 
of  it  will  be  dissipated  in  the  payment  of  costs ;  further  set- 
ting forth  particularly  all  the  articles  of  personal  property, 
and  the  different  parcels  of  real  property  constitutingf  the  es- 
tate of  the  said  lunatic,  and  shewing  that  the  said  lunatic 
hath  a  wife  and  four  infant  children,  who  are  utterly  desti- 
tute of  the  means  of  support  except  as  they  may  be  furnish- 
ed from  the  said  estate,  and  praying  that  the  court  will  be 
pleased  to  order  a  sale  to  be  made  of  all  the  said  property 
by  some  fit  person  to  be  appointed  by  the  court,  on  such 
terms  as  the  court  may  designate,  and  that  the  moneys  rais- 
ed by  such  sales  be  applied  and  secured  to  such  trusts,  and 
for  such  purposes,  as  the  court  in  its-  judgment  may  direct. 
Thereupon,  the  court,  at  the  same  term,  was  pleased  to 
make  an  order,  that  all  the  property  of  the  said  lunatic,  ex- 
cept two  charsreable  female  slaves,  with  respect  to  the  sitp* 
port  of  whom  a  special  provision  was  made,  be  sold  by  the 
petitioner,  Thomas  J.  Latham,  after  giving  twenty  days  no- 
lice,  on  a  credit  of  six  months,  taking  bonds  with  good  seca- 
riiy  for  the  sales  thereof  from  the  purchasers,  and  that  he 
bring  in  the  same  at  the  next  court.  At  the  October  Term, 
1841,  Thomas  J.  Latham,  the  guardian,  made  a  report  of 
bis  sales  under  this  order,  when,  objections  being  taken 
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Dceembei  thereto  by  Howard  Wiswall,  the  defendant,  as  one  of  the 
'  creditors  of  the  lunatic,  and  others,  the  court  was  pleased  to 
Latham  set  aside  the  sales  so  made,  and  to  order  that  the  Clerk  and 
WiawalL  Master  of  the  court  do,  between  this  and  the  succeeding 
term,  carry  into  effect  the  previous  order  for  a  sale  pursuant 
to  the  terms  of  said  order,  and  make  report  to  the  next  term. 
At  the  April  Term,  1842,  Thomas  J.  Latham,  as  guardian 
to  the  said  lunatic,  filed  this  bill,  wherein  be  set  forth  the 
proceedings  aforesaid  tfpon  the  said  petition,  and  that  the 
Clerk  and  Master  had  executed  the  order  as-directed  by  the 
court,  and  was  ready  to  make  report  of  his  saJes,  but  he 
charged  that  the  said  Wiswall  had,  under  an  execution  a* 
^inst  the  goods  and  chattels,  lands  and  tenements  of  the 
Innatic,  purchased  at  sheriff 's  sale,  since  tire  preceduig  term 
of  the  court,  one  of  the  tracts  of  land  so  ordered  to  be  sold, 
and,  having  taken  a  conveyance  from  the  sheiiff,  had  insti- 
tuted an  action  of  ejectment  against  the  said  lunatic  for  the 
purpose  of  recovering  the  possession  thereof,  which  action 
had  been  instituted  in  contempt  of  the  said  court,  and  of  the 
order  of  sale  made  therein  as  aforesaid.  And  the  bill  pray- 
ed for  an  injunction  to  restrain  the  defendant  from  the  fur- 
ther prosecution  af  the  said  suit,  and  for  general  relief. 

The  defendant  put  in  his  answer,  wherein,  after  admitting 
the  proceedings  upon  the  petition  as  set  forth  in  the  bill,  he 
stated  that  William  Cook,  suing  to  the  use  of  the  defendant, 
instituted  an  action  against  Daniel  Latham,  the  lunatic,  by 
writ  returnable  to  the  May  Term,  1841,  of  Hyde  County 
Court,  and  at  the  August  Term  thereafter,  recovered  a  judg- 
ment therein  for  a  large  sum' of  money ;  that  execution  is- 
sued on  said  judgment,  returnable  to  the  November  Term 
following  of  the  said  courtj  directed  to  the  sheriff  of  Beau- 
fort county,  which  was  levied  on  the  tract  of  land  in  ques- 
tion, and  the  said  execution  with  the  levv -indorsed  thereon 
was  returned  to  the  County  Court  of  Hyde,  but  no  further 
process  had  issued  thereon,  because  the  said  trtict  was  sold 
as  thereinafter  set  forth.  The  defendant  further  stated,  that 
one  Thomas  B.  Winfield  instituted  a  suit  against  the  said 
lunatic,  by  writ  returnable  to  the  June  Term,  1841 ,  of  Beau- 
fort County  Court}  and  at  the  said  term,  recovered  a  judg- 
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meot  for  a  large  aniDaDt,  upon  vhicli  jadgttient  a  fieri  facias  December 
r  issued,  aDd  was  returned  by  tlie  sheriff  of  said  county  to  the  * 

[  September  Term  of  said  court,  levied  on  the  said  tract  of  Lftthun 

land.  He  further  set  forth,  that  from  the  September  Term 
aforesaid,  there  issued  a  ibendiHoni  exponas  to  the  said 
sheriff,  commanding  him  to  expose  the  said  land  for  sale  to 
the  highest  bidder,  in  pursuance  of  wbich^  (he  sheriff  sold 
(he  same  00  the  Friday  before  the  first  Monday  of  Decern* 
ber,  1841,  and  the  defendant  became  the  purciiaser  thereof 
at  the  priee  of  #205,  and  on  the  24th  of  February  following, 
the  sheriff  executed  a  deed  to  the  defendant  therefor.  The 
\  defendant  averred  that  the  debts,  whersver  the  said  judg- 

ments were  rendered,  were  just  debts,  and  the  said  judgments 
were  duly  and  fairly  obtained  ;  admitted  that  at  the  October 
Term,  1841,  of  the  Beaufort  Court  of  Equity,  he  did,  as  a 
creditor  of  the  lunatic,  being  the  beneficial  owner  of  the 
jud^fmem  rendered  in  favor  of  Cook,  apply  to  the  court  to 
^  set  aside  the  sale  of  the  lands  made  by  tte  plaintiff  as  stated 

in  his  bill,  l»ecanse  the  said  guardian  was  in  truth,  though 
not  in  form',  (he  purchaser  <rt  the  said  sale ;  but  insisted 
nevertheless,  that,  as  neither  he  nor  Wingfield  was  party  to 
the  proceedings  on  the  petition,  no  order  therein  madecould 
affect  their  rights,  and  that  therefore  he  was  in  no  contempt 
for  purchasing  the  said  land  under  the  said  Wingfield's  exe- 
cution, or  for  prosecuting  his  action  of  ejectment  to  recover 
the  possession  thereof,  the  title  to  which  he  had  rightfully 
acquired  under  his  said  pnrchTfise  and  eoTiveyance  from  the 
sheriff.  Upon  the  coming  in  of  this  answer,  a  motion  was 
made  to  dissolve  the  injunction,  which  had  been  granted  oa 
the  filing  of  the  bill.  This  motion  was  refused,  and  from 
the  interlocutory  order  disallowmg  the  same,  the  defendant 
was  permitted  to  appeal  to  this  court. 

In  every  civilized  community,  the  State  is  bound  to'take 
care  of  those,  who,  by  reason  of  tlieir  imbecility  and  want 
of  understanding,  are  unable  to  take  care  of  themselves.  In 
England,  the  crtuntry  from  which  we  have  derived  most  of 
our  legal  institutiotis,  the  care  of  idiots  and  lunatics  was  de- 
volved upon  the  King;  as  one  of  his  prerogatives,  and  also  as 

K2 
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ihearAxr  a  duty  be  owed  to  his  subjects  in  return  for  their  obedience 
and  fidelity.    How  far,  or  in  what  manner,  this  royal  office 

Ltttbam  was  exercised  at  common  law,  or  whether  it  was  first  speci* 
1^  ally  declared  by  act  of  Parliament,  it  may  not  be  easy  now 
to  determine,  bat  it  was  certainly  recognized  and  regulated 
at  least  as  far  back  as  the  reign  of  Edward  the  second.  By 
the  statutes,  17  Edw.  2,  Ch.  9,  and  Ch.  10,  it  was  ordained, 
"  that  the  King  shall  have  the  custody  of  the  lands  at  natu* 
ral  fools,  taking  the  profits  of  them  without  waste  or  destruc* 
tion,  and  shall  find  them  their  necessaries,  of  whose  fee  so- 
ever the  lands  be  holden,  and  after  the  death  of  such  idiots, 
he  shall  render  them  to  the  right  heirs,  so  that  such  idiots 
shall  not  aliene  nor  their  heirs  be  disinherited."  And,  "  al- 
so the  King  shall  provide,  when  any,  that  before-time  hath 
bad  bis  wit  and  memory,  happen  to  fail  of  his  wit,  as  there 
are  many  per  lucida  initrvalla^  that  theic  lands  and  tene- 
ments shall  be  safely  kept  without  waste  and  destruction, 
and  that  they  and  their  household  shall  live  and  be  main- 
tained competently  with  the  profits  of  the  same,  and  the  res- 
idue besides  their  snstentation  shall  be  kept  to  their  use,  to 
be  delivered  to  them  when  they  come  to  right  mind,  so  fbat 
such  lands  and  tenements  shall  in  no  wise  be  aliened  within 
the  time  aforesaid,  and  the  King  shall  take  nothing  to  bis 
own  use,  and  if  the  party  die  in  such  estate,  then  the  residue 
shall  be  distributed  for  his  soul  by  the  ordinary."  In  the 
case  of  the  idiot,  the  King  was  thus  authorized  to  take  the 
profits  to  his  own  use,  and  waa  charged  with  the  duty  of 
finding  the  idiot  with  necessaries,  and  preserving  the  lands 
without  waste  or  destruction  for  his  heirs.  The  King  was 
therefore  said  to  have  an  interest,  accompanied  with  a  trust, 
in  the  estate  of  an  idiot.  But  in  the  ciise  of  a  lunatic,  be 
was  a  mere  trustee,  to  receive  the  profits  and  apply  them  to 
the  competent  maintenance  of  the  lunatic  and  his  household, 
to  keep  the  lands  without  waste  or  destruction  to  be  render- 
ed to  the  lunatic  on  his  restoration  to  reason,  or  to  his  heirs 
on  his  death,  and  to  account  to  the  lunatic  on  such  restora* 
tion,  or  with  the  ordinary  after  his  death,  for  the  residue  of 
the  profits,  not  applied  to  the  necessities  of  the  lunatic  and 
his  family.    In  neither  of  these  cases  was  it  practicable  for 
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the  King  ia  person  to  exercise  the  prerogative,  or  perform  Deeembfr 

the  duties  appertaining  to  the  chaise  of  lunatics  and  idiots, * 

and  therefore  it  became  necessary  to  appoint  bailiffs  or  com-  Lathtm 
xnitteos  to  act  for  him.  And  in  order  to  save  the  necessity  vvimaU. 
of  repeated  applications  to  the  Orown  for  the  appointment  of 
such  bailiffs,  as  well  as  to  ensure  the  faithful  performance  of 
duty  in  those  who  might  be  appointed,  and  to  provide  for 
the  prudent  and  conscientious  management  from  time  to 
time  of  the  estates  of  idiots  and  lunatics,  it  became  the  prac- 
tice of  the  King  to  delegate  all  his  authority  in  these  mat<» 
ters,  by  a  warrant  under  his  sign  manual,  to  the  Lord  Chan* 
cellor  on  his  coming  into  office;  by  virtue  whereof  the 
Chancellor  had  the  complete  superintendence,  ordering,  and 
disposition  both  of  their  property  and  persons.  No  men- 
tion indeed  was  distinctly  made  in  the  statutes  referred  to  ol 
any  other  property  but  lands  and  tenements,  but,  in  the  con- 
struction of  them,  it  was  held  beyond  doubt  that  the  custo- 
dy of  the  committee  and  the  administration  of  the  Chancel- 
lor extended  to  all  the  estate,  of  every  description,  belonging 
to  the  non  compos.  With  respect  to  personal  chattels,  as 
they  were  deemed  oi  a  perishable  nature,  the  power  of  dis- 
position and  administration  in  the  committee,  under  the  con- 
trol and  direction  of  the  Chancellor,  were  of  the  most  ex- 
tensive kind.  But  under  no  circumstances  did  the  Chan* 
cellor  deem  himself  authorized  to  order  or  sanction  a  sale  of 
the  lands,  or  even  a  lease  thereof,  except  during  the  life  or 
incapacity  of  the  person  under  his  charge.  Ex-parie  Dikes^ 
8  Yes.  79.  Such  an  act  was  considered  forbidden  by  the  ex- 
press enactment,  <<8o  that  such  lands  and  tenements  shall 
not  be  aliened."  But  by  the  statute,  48,  Geo.  3d.  (which 
was  passed  long  since  our  revolution,)  and  by  subsequent 
statutes,  the  largest  powers  are  granted  to  the  Chancellor  to 
permit  the  land  of  a  lunatic  to  be  sold,  let,  mortgaged,  charg- 
ed or  incumbered,  for  the  purpose  of  paying  the  debts  or 
meeting  the  engagements  of  the  lunatic,  or  defraying  the 
costs  of  the  commission  of  lunacy,  and  the  proceedings  un« 
der  it. 

In  this  country  we  meet  with  no  special  legislation  on  the 
subjects  of  idiotcy  and  lunacy  before  the  revolution.    Up  to 
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December  that  time  the  law  with  us  was  the  same  with  the  then  law  of 

!_  England,  and  was  here  administered  by,  or  under  the  snper- 

Latham  vision  of;  the  Governor  and  Council,  who  exercised  the  pow- 
WiBwall.  ^^  ^f  ^  Court  of  Chancery  within  the  province.  Almost 
immediately  after  the  Revolution  legislation  began  with  us. 
By  the  act  of  1784,  c.  228,  the  County  Courts  were  author- 
ized to  appoint  guardians  to  idiots  and  lunatics,  who  were 
to  give  bonds  for  the  faithful  discharge  of  their  duties,  and 
to  have  the  same  powers,  and  be  subject  to  the  same  rules 
and  restrictions  as  guardians  appointed  to  orphans.  In  each 
case  under  this  act,  the  appointment  of  guardian  became  one 
of  pure  trust.  By  the  act  of  1801,  ch.  589,  the  County 
Courts  were  authorized,  when  the  personal  estate  of  the  id- 
iot or  lunatic  was  exhausted  or  insufficient  for  his  support, 
to  make  orders  for  the  sale  or  the  renting  of  his  real  estate. 
By  the  act  of  1S17,  ch.  948,  the  Superior  Coui'ts  were  au- 
thorized, upon  the  petition  of  the  guardian  of  a  lunatic  or  an 
idiot,  to  order  the  sale  of  any  part  of  the  personal  or  real  es- 
tate, if  necessary  for  his  or  her  maintenance  or  the  discharge 
of  debts  unavoidably  incurred  for  his  or  her  maintenance. 
And  finally,  by  the  Revised  Statutes,  ch.  57,  s.  3,  as  a  sub- 
stitute for  and  in  lieu  of  the  act  last  mentioned,  it  was  enact- 
ed "that  whenever  it  shall  appear  to  the  satisfaction  of  the 
Court  of  Liiquity.  upon  the  petition  of  the  guardian  of  an 
idiot  or  lunatic,  that  a  sale  of  any  part  of  the  real  or  person- 
al estate  of  such  idiot  or  lunatic  is  necessary  for  his  or  her 
maintenance,  or  for  debts  unavoidably  incurred  for  his  or 
her  maintenance;  or  whenever  the  court  shall  be  satisfied 
that  the  interest  of  the  idiot  or  lunatic  would  be  materially 
promoted  by  the  sale  of  any  part  of  the  estate,  real  or  per- 
sonal, of  such  idiot  or  lunatic,  it  shall  be  lawful  for  such 
court  to  decree  a  sale  thereof,  to  foe  made  by  such  person,  in 
such  way  and  on  such  terms  as  the  court  in  its  wisdom  shall 
direct."  And,  furthermore,  it  is  by  this  statute  among  other 
things  provided  "  that  the  proceeds  of  the  sale  shall  be  ex- 
clusively applied  and  secured  to  such  purposes  and  on  such 
trusts  as  the  court,  when  it  ratifies  the  sale,  shall  specify  and 
direct." 
The  decree  of  the  court,  ordering  a  sale  of  all  the  estate 
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t>f  the  Innatic,  does  not  set  forth  the  grounds  on  which  it  December 
proceeds.  But  it  cannot  well  be  doubted,  but  that,  in  mak- 
ing  that  order  upon  the  petition  of  the  guardian,  the  court  Latham 
acted  within  the  limits  of  its  jurisdiction,  and,  therefore,  this  v^i^^n. 
exercise  of  its  authority  must  be  respected.  By  this  decree 
the  court  directed  all  the  estate  of  the  lunatic  to  be  sold,  and 
charged  itself  with  the  disposition  of  the  funds  to  arise  from 
such  sales.  Now  this,  its  decree,  will  be  thwarted,  and  this 
office,  which  it  has  undertaken,  cannot  be  executed,  if  indi- 
viduals are  allowed,  by  a  resort  to  legal  process  against  the 
lunatic,  to  seize,  purchase  and  hold  the  property,  beyond  the 
control  of  the  court.  The  court  must  protect  the  property 
pgainst  all  attempts  to  render  futile  its  decrees.  The  objec- 
tion mnde  by  the  defendant,  that  he  was  not  a  party  to  the 
decree,  cannot  a^ail.  If  it  could,  an  order  ol  sale  made  up- 
on the  petition  of  the  guardian,  might,  at  any  time,  even  af- 
ter sale  made,  be  disregarded  by  a  creditor,  for  no  creditor  is, 
in  form,  a  party  to  the  petition.  Such  a  decree  is  substan- 
tially a  decree  in  remi  having  for  its  object  the  conversion  of 
the  property  into  a  fund,  more  available  for  all'having  claims 
against  the  property,  and  placing  such  fund  under  the  con- 
trol of  a  court,  which  can  examine  and  adjust  all  those 
claims  according  to  right.  After  such  a  decree,  as  after  a 
decree  quod  computet  rendered  against  an  executor  or  ad- 
ministrator on  a  creditor's  bill  filed  on  behalf  of  himself  and 
all  other  creditors,  the  court  will  enjoin  all  creditors 
from  interfering  with  the  property  taken  into  its  hands,  ex- 
cept under  its  direction  and  with  its  sanction.  Upon  the 
merits  of  the  case  we  think  the  injunction  was  rightfully  a- 
warded,  and  that  the  motion  to  dissolve  the  injunction  was 
rightfully  refused. 

The  case  does  nat  present  the  question,  which  has  been 
attempted  to  be  raised,  whether  the  decree  of  sale  would  af- 
fect any  pre-existing  lien  upon  the  property,  for  the  teste  of 
iheJLfa.  and  the  judgment  itsetf,  under  which  the  land  was 
sold,  were  both  posterior  to  the  making  of  the  decree.  But 
there  are  some  other  objections,  rather  of  a  technical  kind, 
which  have  been  urged  against  the  correctness  of  tl>e  pro- 
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December  ceedings  upon  this  bill,  and  which  it  is  proper  to  notice.—. 
'     In  the  first  place,  it  is  objected  that  the  bill,  in  i(s  original 


LaUum  lorm,  wasan  injunction  hill ;  that  an  important  amendment 
WiJwalL  ^^^  allowed  to  be  made  in  it  after  it  was  filed  and  sworn  to, 
and  that  this  course  was  irregular.  Now  we  are  not  called 
on  to  say,  what  would  be  the  efifect  of  an  amendment  made 
in  a  bill  after  an  injunction  issued,  but  we  cannot  see  how 
or  why  any  previous  amendment  of  a  bill  can  affect  an  in- 
junction which  is  ordered  to  issue  upon  the  bill  as  amended, 
and  aAer  it  has  been  amended  and  re-sworn  to.  Such  was 
the  case  here.  It  was  further  objected  that  this  bill  was  im« 
properly  brought  by  the  guardian  of  the  lunatic.  We  have 
had  occasion  to  consider  and  overrule  a  similar  objection  in 
the  case  of  Shaw  v  Burney^  1  Ired.  Eq.  Rep.  148.  In  the 
present  case  there  is  the  less  ground  for  the  objection,  be- 
cause here  the  injunction  might  rightfully  have  been  award- 
ed upon  affidavit,  in  the  case  of  the  petition,  without  a  bill. 
And  lastly  it  is  insisted,  that  however  the  court  might  have 
properly  enjoined  the  judgment  creditor  from  suing  out  or 
enforcing  his  execution  against  the  property  of  the  lunatic, 
yet  after  this  execution  had  been  sued  out  and  a  sale  made 
under  it  without  objection,  there  was  no  equity  in  depriving 
a  bona  fide  purchaser  of  the  title,  whic[i  he  had  acquired  in 
the  property.  It  is  admitted  that,  in  most  cases  where  Courts 
of  Equity  would,  on  a  proper  application,  enjoin  creditors 
from  suing  out  executions,  they  will  not,  after  execution  ex- 
ecuted, disturb  purchasers  in  the  enjoyment  of  property 
bought  under  them.  These  are  cases  where  the  ground  for 
an  injnction  is,  because  of  an  equity  against  the  creditor 
personally,  so  that  it  becomes  unconscientious  in  him  to  col- 
lect thejudsrment,  and  where  the  collection  of  the  judgment 
is  the  mischief  to  be  prevented.  But  the  ground  of  inter- 
ference here  is  not  because  of  an  equity  confined  to  the  cred- 
itor. His  judgnoent  may  be,  apd  for  the  present  is  presum- 
ed to  be,  lor  an  honest  debt,  which  may  be  collected  without 
violence  to  conscience.  The  evil  to  be  prevented  is,  not  the 
collection  of  that  debt,  but  a  disposition  of  the  lunatic's  pro- 
perty, which  may  defeat  the  arrangements  made  for  the  dis* 
position  of  it  by  the  Court  of  Equity.    All  attempts  to  de* 
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feat  these  arrangements  by  the  abuse  of  any  legal  advanta-  December 
ges  will  be  restrained.    The  court,  for  the  maintenance  of [_ 


its  jurisdiction  over  the  property,  will  enjoin  all  persons  Latham 
from  diverting  it  from  the  course  of  administration,  which  wiawalL 
it  may  prescribe.  It  cannot  be  pretended  that  there  is  any 
equity  on  the  part  of  the  defendant,  which  should  render 
him  or  his  case  an  exception  from  the  general  rule.  He  was 
perfectly  aware  of  the  decree  for  a  sale  upon  the  petition,  be« 
fore  he  bought  under  the  execution.  Nay  it  was  at  his  in- 
stance the  sale  made  under  the  decree  was  set  aside  and  a 
new  one  ordered.  He  cannot  complain  that  the  court  will 
not  suffer  him  to  disappoint  that  order.  If  he  has  paid  off 
the  judgment  creditor,  he  can  subrogate  himself  to  the  rights 
of  the  creditor,  and  in  that  character  apply  to  the  court  ior 
satisfaction  out  of  the  fund,  which  it  has  ordered  to  be  cre- 
ated. Upon  that  application,  no  doubt  whatever  is  just  will 
be  done. 

This  opinion  will  be  certified  to  the  court  below,  with  in- 
structions that  the  motion  to  dissolve  the  injunction  was  pro* 
perly  refused,  and  the  defendant  must  pay  the  costs  of  the 
appeal. 

Per  Curiam.  Ordered  accordingly. 
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RICHARD  BOTD  vs.  JOHN  D.  HAWKIN6. 

December  A  trustee  cannot,  without  the  unequivocal  aasent  of  cestui  que  trusif  act  for 
IS^'i.         his  own  benefit  In  a  eontract  on  the  subject  of  ihe  trust 

If  he  extiDguishes  an  incumbrance  hanging  over  the  property  eonfided  to  his 
oare  out  of  his  own  fond^  he  can  onlj  daUn  to  be  ce-imbursed  for  his  out- 
lays in  this  respect. 

This  cause  was  transmitted  for  hearing  by  consent  of  par- 
ties, at  Fall  Term,  1842,  of  Warren  Court  of  Equity,  to  the 
Supreme  Court.  The  facts  of  the  case  are  stated  in  the  o- 
pinion  delivered  in  this  court. 


Iredell  for  the  plaintiff. 

Badger  ^  W.  H.  Haywood  for  the  defendant. 

Gaston,  J.  On  the  18th  of  February,  1823,  Alexander 
Boyd  conveyed  to  Henry  Fitts,  sundry  tracts  of  land,  amon^ 
which  was  the  tract  particularly  described  in  the  bill,  and 
which  is  situate  partly  in  the  county  of  Granville,  and  part- 
ly in  the  county  of  Warren,  and  sundry  slaves,  to  be  held 
under  the  said  Fitts,  his  heirs,  executors,  administrators  and 
assig:ns,  upon  trust  to  sell  the  same  for  the  indemnity  of 
Richard  Boyd  and  Francis  Thornton  against  heavy  respon- 
sibilities, which  they  had  incurred  for  the  said  Alexander, 
and  as  his  sureties  in  the  State  Bank  of  North  Carolina,  aqd 
afterwards,  on  the  20th  of  July,  1824,  with  the  assent  of  the 
said  Alexander,  Richard  and  Francis,  the  said^Fitts  assign- 
ed and  conveyed  all  his  estate  in  the  trust  so  described  to 
John  D.  Hawkins,  upon  the  said  trust.    The  first  mentioned 
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conveyance  was  registered,  within  the  time  prescribed  by  December 


1842. 


law  for  the  registration  of  deeds  of  trnst,  in  the  county  of 
Warden,  but  not  in  the  county  of  Granville ;  whereby  the  Boyd 
same  became  invalid  in  law,  so  far  as  it  conveyed  the  part  of  Hawkins, 
the  said  tract  lying  in  the  latter  county,  as  against  the  credi- 
tors of  the  said  Alexander.  The  Bank  of  Newbern,  one  of 
Alexander's  creditors,  having  obtained  a  judgment  against 
him,  caused  thetr^xecutio»4o  be  levied  on  the  said  part,  un- 
der which  it  was  sold  and  purchased  by  their  Attorney, 
William  Robards,  on  the  6th  of  January,  1836,  who  imme- 
diately thereafter  sold  the  same  to  the  said  John  D.  Haw- 
kins. Richard  Boyd,  having  been  compelled  to  pay  very 
large  suras  for  (lie  said  Alexonder,  upon  the  liabilities  men- 
tioned in  the  deed  of  trust,  filed  his  bill  against  the  said  Haw- 
kins, Alexander  Boyd  and  Thornton,  wherein  he  charges  that 
he  paid  the  same  wholly  out  of  bis  own  effects,  or  from  such 
property  of  the  said  Alexander  as  he  could  subject  to  the  pay* 
ment  thereof,  without  calling  on  the  said  Francis  to  contri- 
bute, and  that  he  hath  no  right  to  require  of  the  said  Francis 
to  contribute  thereto,  because  the  liabilities  of  the  said  Fran- 
cis had  been  inenrred  at  his,  the  said  Richard's  request ; 
that  the  said  Alexander  is  indebted  to  him,  because  of  the 
said  payments,  to  an  amoimt  exceeding  $20,000,  and  that 
the  said  Alexander  has  become  hopelessly  insolvent ;  and 
that  the  defendant  Hawkins  hath  either  sold  the  part  of  the 
tract  of  land  aforesaid  lying  in  the  county  of  Crranville,  and 
hath  received  the  proceeds  thereof,  for  which  he  has  never 
accounted  to  the  plaintiff,  or  now  holds  thesame  as  bis  own 
property.  The  prayer  of  the  bill  is,  that,  if  the  said  defen- 
dant Hawkins  bath  sold  the  part  of  the  said  tract  situate  ia 
Granville,  hesh.all  account  to  the  plaintiff  for  the  proceeds 
thereof,  apd,  if  he  hath  not  sold  the  same,  may  be  compelled 
to  convey  it  to  the  plaintiff,  and  for  general  relief.  The  bill 
was  taken  pro  eonfe$so^  and  set  down  to  be  heard  tx  parte 
against  the  defendants  Thornton  and  Alexander  Boyd.  The 
defendant  Hawkins  put  in  his  answer,  wherein  he  admitted 
all  the  material  facts  charged  in  the  bill,  except  that,  in  re- 
gard to  the  indebtedness  of  Alexander  Boyd  to  the  plaintiff, 
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DeeeiDber  he  says  that  "  be  is  not  able  of  bis  personal  knowledge  to 

L.  answer  bow  or  to  what  amount  the  plaintiff  is  a  creditor  of 

Boyd  the  said  Alexander,  and  therefore  cannot  admit  nor  will  he 
posititirely  deny  the  fact,  especially  as  he  is  advised  that  it 
is  a  matter  between  the  said  Richard  and  Alexander,  both 
of  wbom  are  parties  to  the  suit"  He  avers,  that  it  was 
known  before  tbe  conveyance  was  made  to  bim  by  Henry 
Fitts  oi  this  tract  of  land,  that,  because  of  the  failure  to  reg- 
ister the  deed  of  trust  in  iBranville,  the  same  was  invalid  as 
against  the  creditors  of  Alexander  Boyd,  with  respect  to  the 
part  lying  in  the  said  county ;  that  the  said  conveyance  was 
made  to  him  for  the  sole  purpose  of  enabling  him  to  prose- 
cute a  suit  for  the  said  Richard  Boyd,  for  the  part  lying  in. 
Warren ;  that  William  Robards  purchased  the  piece  in 
Granville,  as  the  Attorney  for  the  Bank  of  Newbem,  in  or- 
der to  secure  the  amount  of  their  judgment ;  and  that  the 
defendant,  having  well  ascertained  that  the  title  of  the  said 
Robards  was  valid  against  tbe  deed  of  trust,  proposed  to  and 
agreed  with  the  said  Robards  to  pay  off  the  bank  debt  and 
costs,  and  a  fee  to  the  said  Robards,  if  the  latter  would  con- 
vey to  him ;  that  this  was  done  accordingly,  and  that  be 
made  these  payments  out  of  his  own  proper  moneys ;  and 
that  the  plaintiff,  knowing  of  the  whole  transaction,  bath 
never  pretended  to  claim  or  ask  tbe  benefit  of  this  defend- 
ant's said  purchase.  The  defendant  further  states,  that  there 
has  been  a  suit  in  Equity  between  tbe  plaintiff  and  himself, 
involving  all  the  accounts  of  this  defendant,  as  trustee  for 
tbe  plaintiff  under  the  assignment  made  to  the  defendant  by 
Benry  Fitts,  and  under  various  other  deeds  of  trust  execu- 
ted to  the  defendant  by  the  plaintiff,  in  which  suit  a  final  de- 
cree was  rendered,  and  although  the  plaintiff,  (if  he  ever  had 
a  right  to  claim  the  benefit  of  this  defendant's  said  purchase,) 
might  have  claimed  the  same  in  the  account  taken  in  the 
said  suit,  yet  he  never  pretended  to  do  it,  or,  if  he  did,  the 
same  was  disallowed,  and  submits  to  the  court,  whether  be 
can  now  be  permitted  to  set  up  a  right  to  the  said  land  or 
the  proceeds  thereof.  He  further  answers,  that  he  has  not 
sold  the  land  so  purchased  by  him,  and  insists  that,  if  the 
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plaintiff  can  make  the  defemlaut  a  trustee  for  him  in  the  DeMmber 
said  purchase,  he  is  bound  to  refund  to  the  defeodaot  the    ^^^^* 
money  he  hath  advanced  on  the  said  purchase,  and  hath    Boyd 
paid  for  taxes  thereon*  e^Mob. 

To  this  answer  the  plaintiff  replied.  Alexander  Boyd 
died,  and  the  suit  was  revived  against  his  administrator  and 
heirs,  who  were  made  parties  defendants  thereto. 

Upon  the  hearing  it  was  admitted,  that  in  the  decree,  ren- 
dered  in  the  suit  referred  to  in  the  answer  of  the  defendant 
Hawkins,  there  is  an  express  reservation  to  the  plaintiff  Boyd 
of  his  rights  in  respect  to  the  matters  now  complained  of, 
and  this  disposes  of  the  detence  set  up  in  the  nature  of  a 
plea,  because  ot  a  former  decree  between  the  parties. 

We  hold  it  to  be  clear,  that  the  defendant  cannot  take  to 
himself  the  benefit  of  the  purchase  made  from  Robards. — 
A  trustee,  without  the  unequivocal  assent  of  the  cestui  que 
iruati  cannot  act  for  his  own   benefit  in  a  contract  on  the 
subject  of  the  trust.      It  is  established  upon  the  soundas^v^ 
principles,  that,  if  he  should  so  contract  expressly  for  him- 
self, he  shall  not  be  suffered  to  turn  the  speculation  to  his 
own  advantage.     But  in  truth  the  defendant  does  not  allege 
that  he  bought  in  Robard's  title  for  himself,  but  merely  that 
he  paid  the  purchase  money  with  his  own  funds.    If  so,  he    ^ 
thereby  extinguished  an  incumbrance  hanging  over  the  pro* 
perty,  which  was  confided  to  his  care,  and  can  claim  only 
that  he  shall  be  reimbursed  for  his  outlays  in  this  respect,     , 
as  he  may  for  any  others,  properly  made  for  the  security  or  / 
improvement  of  such  property.  ^  ^ 

The  plaintiff's  specific  prayer,  if  the  land  conveyed  by 
Robards  is  not  sold,  is,  that  the  defendant  Hawkins  shall 
convey  the  same  to  him.  But  this  he  is  not  entitled  to. — 
The  trust  declared  in  the  deed  to  Fitts,  to  whom  Hawkins 
succeeded  as  trustee,  was,  that  the  property  should  be  sold 
to  indemnify  the  sureties  of  Alexander  Boyd,  for  what  they 
might  be  compelled  to  pay  on  his  account.  The  bill  alleges, 
and  the  representatives  of  Alexander  Boyd  confess,  that  the 
plaintiff  has  been  compelled  to  pay  very  large  sums  because 


30& 


EaUITY  CASES  IN  THE 


December  of  his  liability  as  surety,  and  is  a  creditor  of  Alexander 
-  Boyd  by  reason  thereof,  to  the  amount  of  more  than  $20,000. 

Boy<)  The  plaintiff  has  therefore  a  right,  that  Che  declared  trust 
Havitiiw.  should  be  carried  into  execution  for  his  indemnity,  and 
this  relief  may  properly  be  given  under  his  general  prayer. 
A  decree  must  be  accordingly  made  for  a  tale,  and  there 
must  be  an  account  taken  of  what  is  due  to  the  defendant 
Hawkins,  because  of  his  advances  and  expenditures  claimed 
in  the  answer.  It  is  not  alleged  that  he  has  received  profits 
from  the  use  or  rent  of  the  land.  But  if  he  has,  these 
should  be  regarded  as  e;ctinguishipg  pro  tanto  his  de- 
mand. 


Per  Curiam, 


pecree  accordingly. 


i 

I 
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WILLIAM  BROWN  &  otfaen,  Ezecuton  &c.  «r.  NANCY  BROWN  ds 

others. 

A.  by  Ufl  will  devised  among  other  things  as  follows :  <'  I  devise  that  my  lands,  December 
known  by  the  name  of  the  Lee  and  Dorch  places  and  Stephen  Brown  ' 

place,  and  all  the  rest  of  my  lands  not  disposed  of,  be  sold  or  rented  at 
the  discretion  of  my  executors  to  the  best  advaantage  of  the  heirs,  and  to 
be  disposed  of  at  the  will  ^f  my  executors,  and  the  proceeds  of  the  same  and 
my  money,  notes  and  crop  and  stock  to  be  disposed  of  as  the  law  directs." 
Held  that  under  this  clause  the  personal  property  was  to  be  divided  among 
such  persons,  and  in  such  proporti<xi8,  as  the  statute  of  distributions  would 
have  prescribed,  if  the  decedent  had  died  intestate  as  to  this  property,  but, 
as  the  property  is  taken  under  a  devise  in  the  will,  advancements  are  not  to 
be  brought  into  hotchpot 

Held  also,  that  the  real  estate  was  not  directed  by  this  clause  to  be  converted    . 
out  and  <ftU  into  personalty,  and  that  it  is  devised  to  those,  who  would  have 
been  the  heize  at  law  of  the  testator,  if  he  had  died  intestate ;  and  that  here 
also  no  advancements  were  to  be  brought  into  hotchpot. 

The  cases  of  Freeman  v  Knight,  2  Ired  Eq.  Rep.  76,  and  Croom  v  Herring, 
4  Hawks  393,  cited  and  approved.  The  case  of  Norwood  v  Branch,  2  Car. 
L.  Rep.  598,  doubted. 

This  bill  was  filed  at  Fall  Term,  1842,  of  Jones  Court  of 
Equity,  by  two  of  the  plaintiffs,  as  executors  of  Isaac  Brown, 
deceased,  and  by  two  others  of  his  heirs  and  next  of  kin,  a- 
gainst  the  defendants,  who  were  the  other  heirs  and  next  of 
kin.  The  object  of  the  bill  was  to  obtain  the  advice  of  the 
court  upon  a  certain  clause  in  the  will  of  the  said  Isaac 
Brown.  The  defendants  answered ;  and  the  cause,  being 
set  for  hearing  upon  the  bill  and  answers,  was  transmitted^ 
by  consent  of  parties,  to  the  Supreme  Court.  The  clause  of 
the  will,  upon  the  construction  of  which  the  doubts  arose, 
18  recited  in  the  opinion  delivered  in  this  court. 


J.  H,  Bryan  for  the  plaintiffs. 
No  counsel  for  the  defendants. 
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^^?!^^'     Daniel,  J.    Isaac  Browo,  by  his  will,  devised  and  be- 
queathed to  his  wife  and  children  severally,  lands  and  per- 


1843. 


Brown    sonal  property.    And  he  then  concluded  his  will  thus :  *'  I 

mm 

Brown,  cl^ire  that  my  lands  known  by  the  name  of  the  Lee  and 
Dorch  places  and  Stephen  Brown  place,  and  all  the  rest  of 
my  land  not  disposed  of,  to  be  sold  or  rented  at  the  discretion 
of  my  executors  to  the  best  advantage  of  the  heirsj  and  to 
be  disposed  of  at  the  will  of  my  executors,  and  the  proceeds 
of  the  same  and  my  money,  notes  and  crop  and  stock  to  be 
disposed  of  om  the  law  iirtctsP  Tlie  executors,  in  their  bill, 
ask  the  court  to  put  a  construction  on  this  residuary  clause 
in  the  will,  and  to  declare  who  are  entitled  to  the  property 
contained  in  it.  We  think,  that,  as  to  the  fund  made  up  of 
the  money,  notes,  crop  and  stock,  it  is  plain  that  the  testator 
has  bequeathed  \{  to  a  class  of  legatees,  who  are  to  be  ascer- 
tained by  learning,  who  would  take  under  the  statute  of  dis- 
tributions. They  are  the  persons,  whom  the  law  wonid  di^ 
reel  to  take,  if  Isaac  Brown  had  died  totally  intestate.  These 
persons  take  as  legatees,  including  the  wife,  children,  and  the 
children  of  deceased  children,  at  the  death  of  the  testatpr. 
The  testator  has  not  directed  the  fund  to  be  tqwdly  divided; 
therefore,  the  persons  to  take  as  legatees,  and  the  proportions 
they  are  to  take,  must  be  determined  by  the  statute  of  distri- 
butions:  they  do  not  take  per  capita.  Freeman  v  Knight^ 
2  Ired.  Eq.  Rep.  76.  Croom  v  Herrings  4  Hawks  393. — 
Secondly ;  The  testator  has  not  directed,  that  the  lands  men- 
tioned in  this  clause  should  be  converted  aui  and  out  into 
money,  and  mixed  with  the  personal  estate.  He  has  only 
given  his  executors  power  to  sell  or  rent,  as  may  be  for  the 
best  advantage  of  the  heirs.  The  following  words  in  the 
clause :  "  to  be  disposed  of  at  the  will  of  my  executors,  and 
the  proceeds  of  the  same,  and  my  money,  notes,  crop  d&c.  to 
be  disposed  of  as  the  law  directs,"  were  only  meant  to  give 
the  executors  power  to  make  partition  among  the  legatees 
and  devisees,  instead  of  expense  being  incurred  in  having 
the  sanrie  done  by  commissioners  ordered  by  court.  The  in- 
tention was,  that  the  executors  should  divide  the  lands  and 
rents,  or  the  money  arising  from  the  sales  of  the  lands,  if  the 
executors  should  think  proper  to  sell  them,  among  the  heirs, 
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in  such  proportionR  as  they  would  take  by  the  statute  regu-  December 
lating  descents  of  real  estate;  and  to  divide  the  personal     ^^^^' 
fund  among  such  persons,  and  in  such  proportions,  as  are   Brown 
prescribed  by  the  statute  of  distributions,  if  it  had  been  a    ^  ^ 
case  of  intestacy.    Tiie  executors  have  not  an  arbitrary  dis- 
cretion.   They  are  to  dispose  of  both  funds  '<  as  the  law  di- 
Tect$P 

Thirdly :  This  is  not  a  case  in  which  advancements  are 
to  be  brought  into  hotchpot  With  respect  to  personal  pro- 
perty, it  is  clear  law  that  there  are  no  advancements  in  cases 
of  partial  intestacy.  There  would,  therefore,  have  been  no 
ground  for  requiring  advancements  to  be  brought  into  hotch- 
pot in  the  present  case,  so  far  as.the  personalty  is  concerned, 
had  this  been  a  case  of  partial  intestacy.  But  we  hold,  as 
has  been  heretofore  stated,  that  there  is  in  this  will  a  dispo- 
sition of  the  whole  personal  estate.  It  was  determined  in 
the  case  of  Norwood  v  Branch,  2  Law  Rep6s.  698,  that  the 
law  was  otherwise  when  there  was  a  partial  intestacy  with 
respect  to  lands.  We  forbear  from  giving  a  direct  opinion 
on  the  doctrine  there  asserted.  It  has  certainly  not  been 
satisfactory  to  the  profession,  and,  we  have  reason  to  know, 
was  afterwards  disapproved  of  by  those  who  made  the  de- 
cision. But,  if  that  case  be  law,  it  does  not  apply  when  the 
testator  has  in  his  will  made  a  disposition  of  all  the  proceeds 
ol  lands,  which  have  not  been  given  away  in  specie. 

The  decree  will  be  drawn  accordingly. 

Feb  Curiam.  Decree  accordingly. 
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PETER  PLEMMONS  m.  LEWIS  FORE  Sc  othcn. 

December  An  entiy  of  land  creates  an  equity,  which,  npon  the  payment  of  the  pavehi 
1843.  money  to  the  State  in  due  aeaaon,  entiUes  the  party  to  a  grant;  and»  conie- 

quently,  to  a  conveyance  from  another  person,  who  obtained  a  prior  grant 
under  a  junior  entry,  with  knowledge  of  the  first  entry. 
It  is  not  necessary  that  the  first  enterer  should  have  paid  the  money  to  the 
State  at  the  time  of  the  second  entry ;  provided  it  be  paid  within  the  period 
limited  by  law. 
The  cases  of  Feathentom  v  Milb,  4  Dev.  696,  and  Hania  v  Ewingt  1  Dev. 
dt  Bat  £q.  369,  cited  and  approved. 

This- cmisc  was  tftinsmttted,  b^  consent  of  parties,  from 
Buncombe  Court  of  Equity,  at  S|)ring  Term,  1842,  to  the 
Supreme  Court.  The  matters  contained  in  the  pleadings 
and  proofs  are  set  forth  in  the  opinion  delivered  in  this 


I  court 


Clingman  for  the  plaintiff. 
Francis  for  the  defendants. 

« 

RuFFiN,  C.  J.  On  the  29th  of  April,  1836,  the  plaintiff 
made  an  entry  of  <Uwenty-iive  acres  of  vacant  land,  lying 
in  Buncombe  county,  on  the  west  side  of  French  Broad  Riv- 
er, adjoining  his  own  land  and  the  lands  of  John  Plemmons, 
William  Carroll,  Abner  Guthrie  and  William  Frisbie ;"  and, 
having  paid  the  purchase  money,  he  obtained  a  patent  for  the 
land  on  the  30th  of  September,  1837. 

On  the  1 1th  of  October,  1836,  the  defendant  Gates  made 
an  entry  of  the  same  land  in  the  following  words  :  **  twen- 
ty-two and  an  half  acres  of  land,  lying  in  Buncombe  coun- 
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t  jT,  on  the  west  side  of  French  Broad  Rirer,  adjoining  the  December 
lands  of  John  Plemmons,  Peter  Pleramons  and  Lewis  Fore  ;'*  ___^ 
and  thereon  a  patent  was  issited  to  him  on  the  24th  of  Au*  iPiMonmm 
gust,  1837,  and  he  subsequently  conveyed  to  the  other  de-     f^ 
fendant,  Fore. 

The  bill  was  filed  in  1840,  and  states^  that  the  land  was 
sitnate  between  a  tract  which  the  ptakitlff  owned,  and  onna 
which  William  Carroll  had  owned,  and  was  then  occupied 
by  the  defendant  Fore,  under  a  purchase  from  Carroll ;  and 
that,  after  the  plaintiff  had  made  his  entry  and  its  becoming 
known  to  Fore,  they  deemed  it  doubtful,  whether  there  was 
any  vacant  land  between  their  tracts,  as  Fore  claimed  up  to  • 
the  line  of  the  plaintiff's  land,  befofe  granted  ;  that,  for  the 
purpose  of  settling  the  point.  Fore  employed  a  surveyor  to 
run  the  line  of  their  respective  tracts ;  and  that  on  the  10th 
of  October,  1836,  the  survey  was,  in  t)ie  presence  of  Fore 
and  Gates,  so  far  proceeded  in,  as  to  satisfy  the  surveyor  and 
all  the  parties,  that  the  land,  a;?  entered  by  the  plaintiff,  was 
vacant ;  but  that,  before  the  survey  was  entirely  completed, 
the  defendant  Fore  procured  the  other  defendant  Gates  to 
make  an  entry  of  the  same  land  in  his,  Gates's,  own  name, 
but  in  trust  and  for  the  benefit  of  Fore ;  and  that  according- 
ly  he  did  so^  as  above  stated,  on  the  next  day,  the  11th  of 
October,  1836.    The  bill  charges  that  both  of  the  defend- 
ants had  a  knowledge  of  the  plaintiff's  entry  of  April  pre- 
ceding, and  that  Fore  caused  his  entry  to  be  made  in  the 
name  of  Gales,  only  to  render  it  more  difficult  for  the  plain- 
tiff to  prove  his  case ;  and  that,  in  fact,  Fore  merely  paid  the 
fees  and  purchase  money  to  the  State  and  then  took  a  con- 
veyance from  Gates,  without  giving  him  any  thing  therefor. 
T  he  prayer  is  for  a  conveyance  to  the  plaintiff. 

Both  of  the  defendants  put  in  answers,  in  which  it  is  admit* 
ted  that  Gates  assigned  to  Fore  the  benefit  of  his  entry,  and, 
after  the  grant,  conveyed  to  Fore  without  any  remunerationi 
but  from  motives  of  friendship:  But  each  of  them  denies 
that  he  had  any  knowledge,  that  the  plaintiff  had  entered 
the  particular  land  now  in  controversy,  and  says  that  Gates 
entered  bona  fide  for  himself,  and  was  induced  to  give  it  op 
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Def  ember  to  Fore,  because  he  was  his  uncle,  and  becaase  be  had  be- 

^ '__lie7ed  that  he  purchased  that  as  a  part  of  the  Cnrroll  tract. 

PlemmoDs  ^he  defendants  Turther  state,  that,  at  the  time  Gates  made 
Ton.  h'^  entry  and  when  the  patent  was  issued  to  him,  the 
defendants  believed  that  the  entry  of  the  plaintiff  was  for  a 
difTerent  tract,  situate  on  French  Broad  River  at  the  distance 
of  a  mile  or  more  from  the  land  in  dispute,  and  adjoining  the 
land  of  Abner  Guthrie,  while  this  tract  does  not  adjoin 
Guthrie's. 

The  controversy  between  these  parties  turns  chiefly  on 
the  matters  of  fact  in  issue ;  (or  upon  the  questions  of  law 
the  case  is  clear.    An  entry  creates  an  equity,  which,  upon 
the  payment  of  the  purchase  money  to  the  State  in  due  sea- 
son, entitles  the  party  to  a  grpnt,  and,  consequently,  to  a 
conveyance  from  another  person,  who  obtained  a  prior  grant 
under  a  junior  entry,,  with  knowledge  of  the  first  entry. — 
Peatherston  v  Milh^  4  Dev.  596.    It  follows  also  from  the 
acts  of  1808,  ch.  759,  and  1809,  ch.  771,   which  settle  the 
days  on  which  the  purchase  money  shall  be  paid,  that  it  is 
not  necessary  that  the  first  enterer  should  have  paid  the  mo- 
ney to  the  State  at  the  time  of  the  second  entry,  provided 
that  it  be  paid  within  the  limited*  period.     Harris  v  Ewingj 
1  Dev.  &  Bat.  Eq.  369.    Such  was  the  case  here.    As  to 
the  other  facts  we  are  left  in  no  doubt  by  the  evidence.    It 
appears  that  the  plaintiff  made  two  entries  ;  one  on  French 
Broad,  as  mentioned  by  the  defendants ;  and  also  that  under 
which  he  efaim^  in  this  suit.     Of  the  latter  as  well  as  the 
^       former,  the  defendants  both  had  notice  on  the  10th  of  Octo- 
ber, 1836,  as  proved  by  two  witnesses,  who  state  that  the 
plaintiff  and  others  informed  them  of  the  fact  on  the  land, 
while  the  experimental  survey  was  goinj  on.     Moreover, 
the  public  surveyor  proves,  that  he  made  both  surveys  under 
the  respective  warrants  on  the  same  day  and  in  the  presence 
of  the  plaintiff  and  Fore,  and  that  he  surveyed  for  the  plain- 
tiff first,  because  his  was  the  prior  entry  and  warrant,  and 
that  Fore,  nevertheless,  requested  him  to  make  out  his  plat 
and  certificate  immediately,  to  enable  him  to  get  a  grant  be- 
fore the  plaintiff.    It  was  a  fraud,  thus  to  endeavor  to  de- 
prive the  plaintiff  of  the  legal  title^  which  the  law  had  as- 
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sured  him  should  be  made.    It  is  true,  the  surveyor  states,  December 

that  between  the  land  owned  by  Guthrie  and  the  vacant 1_ 

land  granted  to  the  plaintiff  there  is  a  narrow  slip  of  land,  Plemmons 
that  had  been  previbusly  granted.  But  that  is  mere  matter  ^^^^ 
of  description,  and  in  this  case  its  inaccuracy  is  harmless, 
because  there  is  no  other  piece  that  will  answer  the  whole 
description,  as  far  as  appears,  and  enough  of  the  description 
remains  to  identify  this  land.  Of  that,  indeed,  the  defend- 
ant  Fore  had  actual  and  full  knowledge  by  the  survey  under 
the  warrant ;  and  it  was  his  folly,  after  that,  to  pay  the  pur- 
chase money.  There  must  be  a  decree  for  the  plaintiff  with 
costs. 


Per  Curiam.  Decree  accordingly^ 
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DAVID  COVINGTON  and  wife  w.  PRIOR  McENTIRE  and  othcw. 
I>aoember  A.  by  his  will  bequeaths  a  female  slave  to  his  wife  for  life,  and  after  b^  death 


1843. 


to  his  daaghter  B.  Held  that  the  well  eatabliahed  conatructicm  of  sach  a 
bequest,  that  the  issae  of  the  slave  bom  after  the  death  of  the  testator  and 
in  the  life-time  of  the  tenant  for  life,  goes  to  the  ulterior  legatee,  is  i^  n(>  way 
affected  by  another  clause  in  the  same  will,  in  which  the  testator  gives,  al^ 
ter  the  death  of  his  widow,  another  female  slave  to  D^,  anodier  of  his  daugh. 
ten,  and  adds  these  words,  '*  and  also  the  increase  of  the  above  named  slave 
from  now,  to  go  to  the  said  D.  and  the  heirs  of  her  body.*' 

Under  a  bequest  of  a  female  slave  to  one  for  life  and  aflerwards  to  another, 
the  issue  bom  during  the  life-time  of  the  tenant  for  life  must  go  to  the  re- 
mainder man,  unless  it  can  be  tharly  collected  from  the  will,  that  the  testa- 
tor excluded  the  increase  from  th^  gift  of  the  original  stock. 

The  cases  of  Timm9  v  Potter,  1  Hay.  234.  Glasgow  v  Flowers^  I  Hay.  233. 
Erwin  v  Kilpatrick,  3  Hawks,  466.  ^night  v  Wall,  1  Dev.  &,  Bat.  125. 
Jones  V  Jones,  Cotif.Rep.  310;  and  Powell  v  Cook,  4  Dev.  499,  cited  and 
approved. 

This  cause  was  heard  at  the  Fall  Term,  1842,  of  Oleave- 
land  Court  of  Equity,  his  Honor  Judge  Pearson  presiding, 
when  a  decree  was  pronounced  in  favor  of  the  plaintiff. — 
From  this  decree  the  defendants  appealed  to  the  Suprenae 
Court.  The  facts  of  the  case  are  fully  stated  in  the  opinion 
delivered  iu  this  court. 


No  cpunsel  for  the  plaintiff. 
Hoke  for  the  defendant. 


Gastov,  J.  William  McEntire  died  in  March,  1832, 
having  previously  mado  his  last  will  and  testament,  whereof 
he  appointed  Prior  McEntire  and  his  wife  Rebecca,  execa- 
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tor  and  executrix,  who,  after  the  death  of  the  testator,  duly  December 
proved  the  said  will.     B7  this  will  the  testator  bequeathed, ^ 


among  other  things,  to  his  said  wife,  a  negro  woman  Binahy  Coyiogton 
during  her  life  or  widowhood,  and  in  a  subsequent  clause  of  j^^^^^^^^ 
the  will  disposed  of  Binah  as  follows  :  "  I  give  and  bequeath 
to  my  daughter,  Rachel  Covington,  and  the  heirs  of  her 
body,  at  the  decease  of  my  wife  or  her  widowhood,  one  ne- 
gro woman  named  Binah."  To  the  bequest  of  Binah  to 
the  widow,  the  executor  and  executrix  assented.  The  widow 
died  in  1842,  and,  upon  her  death,  Binah  was  taken  posses- 
sion oi  by  the  plaintiff  David,  the  husband  of  the  plaintiff, 
Rachel  Covington.  But  Binah's  issue,  born  alter  the  death 
of  the  testator  and  in  the  life-time  of  the  widow,  of  which 
four  were  then  living,  were  taken  into  possession  by  Prior 
McEntire,  as  the  surviving  executor,  and  a  claim  made  by 
the  defendants,  that  he  should  hold  them  for  himself  and 
the  other  defendants  and  the  plaintiff,  if  entitled  thereto  in 
common,  under  the  residuary  clause  in  the  will  of  William 
McEntire.  This  bill  was  then  brought,  and  its  prayer  was, 
that  the  defendant  Prior  McEntire  might  be  decreed  to  as* 
sent  to  the  bequest  to  the  plaintiff  Rachel,  and  deliver  the 
said  increase  of  Binah  to  the  plaintiffs.  The  defendants  an- 
swered together,  and  admitted  all  the  allegations  in  the  bill, 
stated  that  the  children  so  born  of  Binah  were  in  the  pos- 
session of  the  defendant.  Prior  McEntire,  as  the  surviving 
executor  of  William  McEntire;  that  it  was  contended  by 
himself  and  the  other  defendants,  that,  according  to  the  true 
construction  of  the  will,  the  issue  of  Binah  did  not  pass  un- 
der the  bequest  to  the  plaintiff  Sache),  but  passed  under 
the  residuary  clause  of  the  will,  which  will  was  appended  to 
and  made  d  part  of  their  answers ;  that  it  had  been  agreed 
between  the  plaintiffs  and  the  defendants,  that  if  this  were  . 
the  true  construction  of  the  will,  the  plaintiffs  should  take 
one  of  the  children  of  Binah,  (Catharine,)  and  the  sum  of 
fifty-five  dollars,  as  their  full  share  thereof,  and  that  the  de- 
fendant Prior  was  willing  and  ready  to  dispose  of  the  said 
negroes,  as  he  might  be  ordered  and  decreed  by  the  court, 
and  prayed  such  a  decree  as  would  settle  the  rights  of  all 
the  parties,  and  give  him  full  protection.      The  cause  was 
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December  brought  to  a  hearing  upon  the  bill  and  answer,  and  a  decree 

made,  declaring  the  plainiiffs  entitled  to  the  negroes,  and  or- 

CoTington  dering  the  executor  to  deliver  them  to  the  plaiotifis.     From 
McEntire.  ^^^^  decree  the  defendant  »ppealed. 

It  has  been  the  settled  law  of  North  Carolina^  ever  since 
the  case  of  Tims  and  Potter^  decided  more  than  fifty  years 
ago,  that  where  there  is  a  limitation  of  a  female  slave  to  one 
for  life,  with  remainder  over  to  another,  the  increase  of  such 
slave,  born  during  the  life  of  the  first  tenant,  go  over  with 
the  slave  herself  to  the  person  in  remainder.  Tims  v  Potter^ 
1  Hay,  234.  Glasgow  v  Fltnoers^  1  Hay.  233.  Erwin  v 
Kilpatrick,  3  Hawks,  456.  This  doctrine  is  not  questioned 
on  the  part  of  the  appellants,  nor  do  they  contend  that  the 
clause,  under  which  the  plaintiflT  claims,  taken  per  se,  is 
not  a  complete  gift  of  Binah,  and  consequently  of  her  in- 
crease afier  the  death  of  the  testator,  to  the  plaintiff  Rachael. 
But  they  insist  that  it  is  competent  for  a  testator,  in  the  gift 
of  the  mother  to  the  ulterior  legatee,  to  make  an  exception 
of  such  increase,  and  that  this  exception,  though  not  con- 
tained in  the  clause  containing  the  gift,  is  to  be  implied  from 
another  clause  in  the  will.  In  the  clause  referred  to,  the 
Testator,  who  had  in  aformer  part  of  the  will  bequeathed 
to  his  daughter  Dulcinea,  a  negro  girl  Nan,  after  the  death 
or  widowhood  of  his  wife,  adds  these  words :  <<  and  also  the 
increase  of  the  above  named  Nan  from  now^  to  go  to  the  said 
Dulcinea  and  the  heirs  of  her  body."  And  the  argument 
is,  that  had  the  testator  intended  to  include  the  increase  of 
Binah,  in  the  gift  of  Binah  to  his  daughter  Rachel,  he  would 
have  been  equally  explicit  in  declaring  that  intent. 

To  this  argument  there  are  two  answers,  either  of  which 
is  satisfactory.  In  the  first  place,  the  law  holds  that  the  in- 
crease are  appurtenant  to,  and.  form  a  part  of  the  parent 
stock,  and  therefore  become  the  property  of  the  ulterior  lega- 
tee, unless  it  can  he  clearly  collected  from  the  will,  that  the 
testator  excluded  the  increase  from  the  gi(t  of  that  stock. — 
Knight  V  Wall  J I  Dev.  &  Bat.  125.  Now  it  is  impossible 
that  any  words,  however  strong,  in  another  clause  of  the 
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will,  declaring  an  intention  to  include  the  increase  in  the  gift  December 

of  another  female  negro  to  another  child,  can  be  interpreted ]__ 

to  overrule  the  legal  nieaningof  the  clause  under  considera-  Covington 
tion,  with  which  it  is  in  no  way  connected,  and  to  which  it  ]^^£^||,^ 
in  no  way  refers.  The  expression  in  the  one  clause  of  what 
the  law  implies,  is  but  superfluous,  and  the  omission  to  ex« 
press  it  in  the  other,  I^'aves  that  clause  to  its  legal  operation. 
Further — In  the  clause  respecting  the  disposition  of  Nan, 
the  testator  does  not  express  merely  what  the  law  implies : 
for  he  makes  therein  a  gift  to  the  ulterior  legatee,  not  only 
of  the  issue  which  ihe  mother  may  have  after  his  death,  but 
of  such  as  may  be  born  before  his  death,  and  after  the  execu- 
tion of  his  will.  But  for  the  particular  words  of  this  clause, 
these  would  not  pass  by  the  gift  of  Nan.  Jones  v  Jones^ 
Conf.  Rep.  310.  Powell  v  Cook,  4  Dev.  499.  We  have 
not  therefore  the  least  doubt  but  that  the  plaintifl^  are  entitled 
to  the  negroes  as  declared  in  the  decree  below. 

But  another  objection  has  been  taken  to  that  decree.  It 
is  objected,  that,  supposing  the  plaintiffs  thus  entitled,  they 
bad  a  clear  remedy  at  law,  and,  therefore,  their  case  was  not 
a  proper  one  for  the  cognizance  of  a  court  of  equity.  It  is 
stated  in  the  bill  and  admitted  by  the  answer,  that  the  exec- 
utors of  the  testator  assented  to  the  bequest  for  life,  and  this 
assent  operated,  in  law,  a?  an  assent  to  the  ulterior  bequest. 
We  have,  therefore,  no  doubt,  but  that  the  plaintiffs  might 
have  treated  the  possession  of  the  executor  as  a  wrongful  act, 
and  have  broug^ht  trover  or  detinue  agfainst  him  for  the 
slaves.  But  we  do  not,  therefore,  feel  ourselves  bound  to 
reverse  the  dercree  as  erroneous.  An  objection,  that  a  (./ourt 
of  Equity  ought  not  to  take  cognizance  of  a  cause  because  - 
there  is  adequate  relief  at  law,  if  entertained  at  all  after  the 
defendants  have  answered  in  chief  and  thereby  submitted 
the  cause  to  the  cognizance  of  the  court,  will  be  entertained 
with  great  reluctance.  But  this  is  not  a  case  of  merely  pas- 
sive acquiescence  in  the  jurisdiction  of  the  court.  One  of 
the  defendants  had  taken  possession  of  the  property  as  exec- 
utor, claiming  to  hold  as  trustee  for  those,  whoever  they 
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Deeember  might  be,  beneficially  entitled  under  the  will.    ^21,  setting 
^  ^  '     up  a  claim  to  this  beneficial  interest  acquiesced  in  his  bold- 


CoTingum  ing  in  this  fiduciary  character,  and  united  wijih  him  in  pray* 
McEntue.  ^^S  ^'^^  court,  which  has  jurisdiction  in  matters  of  trust,  to 
declare,  for  whom  in  conscience  he  should  be  declared  to 
hold.  The  assent  to  the  bequest  for  life  was  treated  by  all 
as  one  limited  to  that  bequest,  and,  so  limited,  the  case  be- 
came one  appropriate  for  the  cognizance  of  a  Court  of  Equi- 
ty. The  decree  in  the  court  below  must  be  aflSrmed  with 
costs. 

Peb,  Curiam.  Decree  below  affirmed  with  costs. 


SUPREME  COURT  OF  NORTH  CAROLINA.  321 


ELIZABETH  FOSCUiQ  t».  JOHN  E.  FOSCUE  Eror.  &  al 

A  limitation  of  alAves  fay  deed,  after  a  life  eataAe  feseived  to  the  maker  of  the 
deed,  was,  before  the  act  of  1828,  (Rev.  St  eh.  3t,  a^  «,)  wid.  December 

The  poefleaaioii  of  the  troatee  can  niever  be  ddtaied  adTefte  to  the  cethU  que  * 

trtut,  unlofls  contioued  so  long  as  to  be  evideuoe,  or  to  create  apreaamptioDy 
of  aatis&ction  or  abandonment. 

Where  the  same  person,  having  pboaoossidn,  is  a  trtiatee  for  two  diflerent  pei^ 
aons,  claiming  on  oppcldng  rights;  nelth^  eah  tafce  advantage  of  the  poa- 
session,  merely  as  such,  to  bar  the  other,  bat  the  right  of  each,  while  the 
possession  thus  remains  in  the  same  troatee,  must  alwi^s  depend  upon  the 
title.     ' 

When  a  trustee  delivers  to  a  persoh',  not  having  the  right,  the  property  he 

holds  in  trust,  without  consideration,  m  derelicfion  of  his  dnty  and  in  frand 

of  the  known  claim  tff  the  person  having  the  ri^t,  the  possession,  thus  ac» 

quired  from  the  trustee,  cannot  be  set  up  to  defeat  the  person  TOally  entitlsd 

to  the  property. 

The  cases  of  Foscue  v  Foscue,  3  Hawks  538,  Graham  t  Graham^  2  Hawka 
322,  and  Yarhorough  v  Harria,  3  Dev.  40,  cited  and  approved. 

This  cause  was  transmitted  by  coQsent  from  the  Court  of 
Equily  of  Jones  county,  at  Fall  Term,  1842,  to  the  Supreme 
Court  The  foots  are  stated  m  the  opinion  delivered  in  this 
court. 


No  counsel  for  the  plaintiff. 
J.  H.  Bryan  for  the  defendant 


RuFFiN,  C.  J.  On  thd  third  day  of  February,  1806,  Si- 
mon Foscue  the  elder  executed  a  deed,  whereby  he  convey* 
ed  to  his  daughter  Dorcas  Fescue,  then  an  infant  and  luna- 
tic, and  residing  with  him,  four  slaves  and  other  personal 
chattels  at  his  death,  making  a  reservation  therein  of  an  ei- 

N2 
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Decembei  (ate  for  bis  life  in  the  slaves.    After  the  execution  of  the  in- 

1.  stniment,  the  daughter  continued  to  bo  a  lunatic  and  to  re- 

FoKiie    side  with  her  father,  who  also  retained  possession  of  the 
FoJcne.   ^I^ves,  until  his  death,  which  happened  in  the  latter  part  of 
.the  year  1814.    Shortly  before  his  death,  the  father  executed 
'  his  will  and  therein  bequeathed  to  his  daughter  Elizabeth, 
the  present  plaintiff,  a  negro  boy  by  the  name  of  Norris, 
who  was  a  child  of  one  of  the  female  slaves  conveyed  or 
intended  to  be  conveyed  in  the  before  mentioned  deed,  and 
born  alter  the  execution  of  that  instrument ;  and  the  testator 
appointed  his  son,  Simon  Foscue  the  younger,  the  executor 
of  his  will,  who  proved  it  and  took  into  possession  the  said 
.    slave  Norris.    Very -soon  afterwards,  Dorcas  Foscue  was 
found  to  be  lunatic,  and  the   said  Simon   the  younger  was 
appointed  her  guardian,  and  so  continued  ta  be  up  to  the 
time  of  his  death,  which  happened  in  the  latter  part  of  1830| 
and  after  he  had  made  a  will,  of  which  he  appointed  the  de- 
fendant, John  E.  Foscue,  the  executor,  who  duly  proved  the 
same,  and  also  took  into  his  possession  the  said  slave  Norris. 
One  Hardy  Bryan  was  then  appointed  the  guardian,  of  the 
lunatic,  Dorcas,  and,  on  the  1st  oManuary,  1831,  he  receiv- 
ed the  said  negro  from  John  E.  Foscue,  as  a  part  of  the 
property  of  the  lunnlic ;  and  he  hired  him,  with  other  slaves 
of  the  lunatic,  from  year  to  year,  until  his  death  in  1838. — 
Upon  that  event,  the  dtefendant  Nathan  Foscue  was  appoint- 
ed the  guardian,  atid  so  continues  to  be.  • 

The  bill  was  filed  in  March,  1835,  against  John  E.  Fos- 
cue, as  the  executor  of  Simon  Foscue,  the  younger,  and  Si- 
mon Foscue,  the  elder,  atid  against  Dorcas  Foscue,  and  Har- 
dy Bryan,  as  the  guardian  of  the  said  Dorcas,  and  praying 
that  the  plaintiff  may  be  declared  to  be  entitled  to  the  slave 
specifically  bequeathed  to  her,  and  that  the  executor  may  be 
compelled  fully  to  assent  to  the  said  legacy,  and  he  and  the 
other  parties  decreed  to  deliver  the  slave  to  the  plaintiff,  and 
account  respectively  for  the  hires  and- profits  received  by  the 
said  Simon,  the  younger,  and  the  other  persons  respectively, 
and  now  in  their  liands^  The  bill  states,  that  Simon,  the 
yotti^er,  did,  at  one  time,  agree  to  deliver  4lie  negro  to  the 
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plaintiff,  but  afterwards  rerused  to  do  so ;  and  that  thereup*  December 

on  the  plaintiff  brought  an  action  of  detinue  for  the  said ^ 

sla^e  against  him  on  the  4th  of  May,  1826,  which  was  pen-  Fowus 
ding  at  the  time  of  his  death,  and  was  revived  against  John  fomu«.* 
£.  Foscue  as  his  executor,  and  in.  which  the  plaintiff  was 
compelled  to  submit  to  a  nonsuit,  for  the  reason^  that  the  de- 
fendant denied  on  the  trial  that  the  executor,  Simon  Foscne 
the  younger,  had  assented  to  the  the  legacy  to  the  plaintiff, 
and  she  was  unable  distinctly  to  prove  it.  This  statement 
of  the  bill  is  supported  by  the  record  of  the  suit  at  law,  and 
indeed  is  admiltted  in  the  answers,  except  that  they  still  de* 
ny  that  the  legacy  to  tlie  plaintiff  ever  was  assented  to,  and 
aver  that  the  said  Simon,  the  younger,  did  not  hold  the  slave 
as  a  part  of  the  estate  of  his  testator,  Simon  the  elder,  but 
as  belonging  to  the  said  Dorcas  by  virtue  of  the  said  deed. 
The  defendant  Juhn  E.  Foscue  also  answers,  that  Simoa 
the  ydunger  applied  all  the  profits  of  the  slave  during  his 
lifetime  to  the  use  of  his  ward  Dorcas,  or  that,  after  his  death, 
this  defendant  accounted  for  them  to  Bryan,  the  succeeding^ 
guardian.  Bryant  death  occurred  before  an  answer  was 
put  in  by  him  for  the  lunatic ;  but  the  present  guardian,  Na- 
than Foscue,  became  a  party  in  bis  stead,  and  answers,  that 
the  prohts,  during  the  life  of  Simon  the  younger,  were. not 
accounted  for  by  him  nor  by  his  executor  to  any  person:  and 
both  of  the  defendants  insist,  that  the  possession  of  the  slave 
Norris  by  the  different  guardians  of  the  lunatic  was  adverse 
to  the  plaintiff,  and,  having  been  so  long  continued,  is  a  bar 
to  her  relief,  even  if  the  deed  from  Simon  the  elder  was  not 
sufficient  to  pass  the  title  to  the  negroes  therein  mentioned. 
And,  as  to  that  instrument,  it  is  contended  for  the  plaintiff 
and  set  forth  in  the  bill,  that  it  is  inoperative,  because  it  was 
never  delivered,  and  because  the  interest  thereby  conveyed 
to  the  said  Dorcas,  was  in  futuro  after  a  life  estate  reserved 
to  the  donor. 

By  CO  nsent  it  was  referred  to  the  Master,  without  preju- 
dice to  the  hearing,  to  take  an  account  of  the  hires  and  pro- 
fits of  tha  negro,  and  to  report  in  whose  hands  they  were,  or 
how  and  by  whom  they  have  been  disposed  of ;  and  that  of- 
ficer has  reported,  that  Simon  Foscue,  the  younger,  received 
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December  profits  to  the  amount  of  ^140,  and  that  he  did  not  lay  out 
any  part  thereof  to  his  ward's  wse,  but  had  the  same  in  his 


Foaeae    possession  at  his  death,  and  that  the  defendant,  John  B.  Pos- 

Fofcue.  ^"®»  ^*^  ^^^  account  therefor  to  Hardy  Bryan,  or  to  the  pre- 
sent guardian  ^  but  that  the  estate  of  the  said  Simon,  the 
younger,  is  indebted  on  that  score  the  sum  of  $248  80,  in- 
cluding interest  up  to  Septejnber,  1840.  And  he  further  re« 
ported,  that  the  sum  of  $580  \0  was  received  for  hire  by 
Hardy  Bryan,  and,  together  with  the  interest  thereon,  a- 
mounting  in  the  whole  to  $723  23,  was  paid  over  by  the  ad- 
ministrator of  the  said  Bryan,  to  the  defendant  and  present 
guardian,  Nathan  Poscue,  who  hath  also,  including  interest 
up  to  September,  1840,  received  the  further  sum  of  $263  63, 
for  hires  in  his  time.  The  Master  submits  the  question 
whether  these  sums  should  bear  interest  or  not.  The  cause, 
having  been  transferred  to  this  court,  was  brought  on  for 
hearing,  and  also  on  the  report. 

Upon  the  question  of  the  title  of  Doreus  Foscue,  derived 
under  the  deed  of  February,  1805,  the  court  cannot  hesitate 
in  declaring  an  opinion  in  favor  ot  the  plaintiff.  It  stands 
precisely  on  the  principle,  on  which  was  decided  the  cose  of 
Fhseue  v  Poscfie^  3  Hawks.  538,  which  arose  on  a  similar 
deed  made  by  the  same  person  to  two  others  of  his  children. 
In  that  the  court  held,  as  had  been  before  done  in  the  case  of 
Graham  v  Graham,  2  Hawks,  322,  that  a  limitation  of 
slaves,  after  a  life  estate  reserved  to  the  maker  of  the  deed, 
was,  licfore  the  act  of  1823,  void.  The  title  of  the  slave 
was  therefore  in  the  testator,  Simon  the  elder,  and  the  be- 
quest in  his  will  to  the  plaintiff  was  good,  and  vested  in  her 
the  riglit  to  the  slave  as  a  specific  legacy. 

Such  being  the  state  of  the  title,  the  court  is  very  clearly 
of  opinion,  that  nothing  which  has  occurred  since,  ought  to 
defeat  the  plaintiffs  right.  According  to  the  statements  of 
the  answer,  Simon  Foscue,  the  executor,  never  assented  to 
the  legacy  to  the  plaintiff.  Indeed,  it  is  said  he  held  adversely 
to  her,  as  the  guardian  of  Dorcas ;  and  upon  that  supposition 
the  delendant  insists  on  the  statute  of  limitations.  In  truth 
the  possession  could  not,  properly  speaking,  be  adverse  to 
the  plaintiff,  because  she  had  not  the  legal  title,  but  it  was 
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in  Simon  Poscue,  the  youno;er,  as  executor  of  his  father,  in  Decpmher 

trust  for  the  plaintiff.      The  possession  of  the  trustee  can ;_, 

never  he  deemed  adverse  to  the  cestui  que  trust,  unless  con-    Fowmo 
tinuedso  lon^  as  to  be  evidence,  or  to  create  a  presumption,    poKue. 
of  satisfaction  or  abandonment.     Where  the  same  person, 
thus  having  the  possession,  is  a  trustee  for  ttvo  different  per- 
sons, elaiminor  upon  opposing  rights,  it  follows,  that  neither 
can  take  advantage  of  the  pos:5essior!;  merely  as  such,  to  bar 
the  other,  but  the  right  of  each,  while  the  possession  thus 
remains  in  the  same  trustee,  must  always  depend  upon  the 
title.     There  is  every  reason  to  believe,  that  this  trustee  so 
intended  to  act,  since  he  accounted  for  the  profits  to  neither 
of  the  claimants,  but  held  them  subject  to  a  decision  upon 
the  question  of  title  between  his  two  sisters — a  decision  not 
made  in  hislife-time.      Such  being  the  state  of  the  case  at 
that  time,  the  defendant,  John  E.  Foscue,  the  executor  of 
both  testators,  took  possession  of  the  negro ;  and  as  he   was 
not  the  guardian  of  the  lunatic,  his  possession  can  only  be 
referred  to  his  office  of  executor,  and  he  ought  to  have  de- 
livered the  slave  to  the  plaintiff,  or,  at  least  have  kept  him 
for  her,  and  defended  her  right,  which  was  in  fact  the  su- 
perior right.     Yarborough  v  Harris^  3  Dev.  40.     Instead 
of  doing  so,  he,  without  consideration  and  with  the  view,  as 
must  be  inferred  from  the  answer,  of  defeating  the  plaintiff's 
right,  delivered  the  slave  to  the  guardian  of  the  other  claim- 
ant.     But  the  possession,  thus  acquired  from  the  trustee, 
without  consideration  and  in  dereliction  of  his  duty,  and  in 
fraud  of  the  known  claim  of  the  legatee,  cannot  be  set  up  to 
defeat  the  legatee ;  but  the  executor  and  the  fraudulent  alien- 
ee of  the  executor,  are  alike  liable  for  the  things  or  effects  thus 
misapplied.     The  plaintiff  is  therefore  entitled  to  a  decree 
for  the  slave,  and  for  the  hires  against  the  parties  respective- 
ly, in  whose  hands  they  are,  according  to  the  report  to  which 
neither  party  has  excepted.      Upon  the  question  of  interest, 
which  the  Master  refers  to  the  court,  we  are  of  opinion  that 
it  is  properly  charged.    Mr.  Bryan  actually  accounted  for 
that  accrued  in  his  time,  and  it  was  paid  over  to  the  present 
guardian  ;  and  no  doubt  the  latter  has,  according  to  his  of- 
fice, kept  that  part  of  the  estate,  as  well  as  the  hires  since  he 
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Decamber  became  irnardian,  at  interest     The  decree  should  therefore 

1842 

•  be.  that  the  sum  of  $988  76,  with  interest  on  $838  10,  from 
Foicue  September,  1840,  be  paid  by  the  defendant,.  Nathan  FoscuOi 
Tomsw  ^^^  ^^y  cl^^rge  the  same  against  the  estate  of  the  said  lU'^ 
natic  in  his  hands  as  her  guardian,  and  there  must  be  a  fur- 
ther enquiry  as  to  the  profits  of  the  slave  since  September, 
1840,  up  to  the  time  at  which  he  may  be  delivered  to  the 
plaintiff.  There  cannot  at  present  be  a  decree  for  the  pay- 
ment of  the  sum  found  to  be  due  from  the  estate  of  Simon 
Foscue,  the  younger,  namely,  $248  80,  with  interest  on  $140, 
from  Septemherf  1840,  because  it  does  not  appear,  that  there 
are  assets  of  bis  estate  to  answer  the  sanae,  for  they  are  not 
admitted  nor  found  by  the  Master.  But  unless  the  defend- 
ant, John  E.  Foscue,  shall  admit  assets  to  answer  that  sum 
and  the  costs  of  this  suit,  the  enquiry  must  also  extend  to 
that  point. 

Per  Curiam.  Decreed  and  ordered  accordingly. 
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IN  THE  MATTER  OP  MARY  BOSTICK  AND  OTHERS. 

If  m  pul)l]c  officer  ean  be  exonerated  et  all  from  his  lubitity  for  mongye  belongi-  December 
ing  to  indiTidaeifl,  whieh  come  into  bte  bands  in  the  oonrse  of  his  official      184S. 
duty,  on  the  ground  that  they  hare  been  stolen  from  him,  he  certainly  can-  , 
not  be  80  exonerated  upon  his  own  affidavit  onl^  of  the  fact  of  such  loss. 

This  was  an  appeal  from  an  order  made  by  bis  Honor 
Judge  Pearsoit,  at  tbe  Fall  Term,  1841,  of  Ricbmond  Su* 
perior  Court  of  Equity,  in  a  case  which  tbns  appears  upon 
the  record. 

Mary  Bostick  &,  others,  ex  parte. 

Petition  for  sale  of  land  coming  on  to  be  heard,  John 
Giles,  esquire.  Attorney  for  the  petitioner,  moved  that  the 
Clerk  and  Master  be  directed  to  distribute  the  money  arising 
from  the  sale  of  the  land,  which  had  been  collected  by  the 
Clerk  and  Master.  The  order  was  so  made.  Afterwards, 
Mr.  Giles  stated  to  the  court,  in  the  presence  of  the  Clerk 
and  Master,  that  application  had  been  duly  made  to  the  said 
Clerk  and  Master  for  the  money  according  to  the  above  or- 
der, and  the  Clerk  and  Master  had  paid  over  all,  except  the 
sum  of  about  four  hundred  dollars,  which  had  not  been  col- 
lected, and  the  sum  of  one  hundred  and  sixty  dollars  and 
eighty-five  cents,  which  the  said  Clerk  and  Master  admitted 
he  had  collected  but  refused  to  pay  and  account  for,  alleging^ 
it  had  been  stolen  from  him. 

These  facts  being  admitted  by  tbe  Clerk  and  Master,  Mr. 
Giles  moved  for  a  rule  upon  the  Clerk  and  Master,  Erasmus 
Love,  to  shew  cause  why  he  should  not  be  ordered  to  pay 
over  the  said  sum  or  $160  85.  The  Clerk  and  Master,  in 
answer  to  tbe  rule,  filed  an  affidavit,  setting  forth,  that,  after 
the  said  sum  of  $160  85  was  received  by  him  as  Clerk  and 
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December  Master,  (he  same,  without  any  negligence  or  defanlt  on  bis 

._; part,  together  with  other  sums  of  money  belonging  to  the  of- 

Matter  of  gee,  and  some  of  his  own  money,,  was,  on  the  20tb  day  of 
^^^^'  March,  1840,  stolen  from  out  of  a  small  trunk  in  his  dwell- 
ing house,  where  he  kept  his  own  money  together  with  the 
office  money,  and  that  he  has  never  since  been  able  to  olh 
tain  restitution  of  tbe  said  $160  85,  or  the  other  office  mo- 
ney, or  his  own  money.  Upon  which  grounds  his  attorney, 
Alexander  Little,  insisted,  that  as  Clerk  and  Master  he  was 
not  liabfe.  But  Che  Court  was  of  opinion,  that  he  was  liable 
to  account  for  all  moneys  received  by  him  as^Olerk  and  Mas- 
ter, except  where  the  moneys  were  destroyed  by  the  act  of 
God,  or  taken  by  the  public  enemies  of  the  country.  It  was 
therefore  ordered  by  the  court,  that  the  said  Erasmus  Love, 
Clerk  and  Master  as  aforesaid,  pay  over  to  the  parties  entitled 
the  sum' of  J5.160  85.  From  which  order,  the  said  Erasmus 
prayed  for  and  obtained  an  appeal  to  the  Supreme  Court. 


No  counsel  appeared  in  thi»  court  for  either  party. 


RuFFiN,  C.  J.  As  the  case  does  not  require  it,  the  court 
is  unwilling  to  lay  down  a  rule  as  to  the  care  and  diligence 
a  public  officer  should  use  in  the  keeping  of  the  moneys  be- 
longing to  individuals,  which  come  to  his  hands  in  a  course 
ol  official  duty.  For,  supposing  that  he  may  be  excused, 
though  he  lose  them,  not  by  the  act  of  God  or  the  public 
enemies,  but  by  robbery  or  secret  theft,  yet,  very  clearly,  tbe 
circumstances,  to  shew  that  the  fact  did  not  occul*  by  culpa- 
ble negligence,  ought  distinctly  to  be  stated  and  established 
by  cohipetent  evidence.  Here  there  is  neither  such  a  state- 
ment, nor  evidence  from  a  competent  source.  The  party 
himself  cannot,  by  his  own  oath,  protect  himself  from  lia- 
bility for  the  sum  which  he  received  in  the  cause.  This  is 
not  a  proceeding  for  a  contempt  by  way  of  imposing  a  pen- 
alty or  punishment,  in  which  the  officer  tenders  himself  to 
purge  the  contempt  on  oath  ;  but  it  is  an  order  simply  to 
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pay  over  money  received  by  him^  and  he  wishes  to  be  ad-  December 
judged  not  liable  for  it  on  his  own  evidence  only.    We  must     *^^^' 
say  also,  that,  if  he  coilld  be  heard,  his  statement  is  too  mea-  Matter  of 
gre  to  satisfy  the  court.    He  says,  it  is  true,  that  the  loss  was    ^°*^^^ 
<'  without  any  negligence  or  detauU  on  his  part."    But  that 
is  a  point,fibout  which  persons  maydiSer  very  materially.  It 
does  not  appear,  whether  the  alleged  theft  was  in  the  day  or 
night ;  when  the  party  and  his  family  Were  at  or  from  hmne ; 
in  what  part  of  the  house  the  triitnls  was,  whether  exposed  or 
in  a  private  place  ;  or  whelher  suspicion  has  fallen  on  any 
person  in  particular,  or  whether  that  person  was  or  was  not 
one  of  the  party's  household,  and  had  given*  dauee  for  suspi- 
cion as  to  his  or  her  integrity.     In  fine,  the  clerk  and  master 
asks  to  be  exonerated  upon  his  own  judgmehC  of  due  dili- 
gence, without  affording,  to  Che  court  any  means  of  forming 
a  judgment  upon  that  point  for  thensselves. 

We  see,  therefore,  no  reason,  why  the  master  should  not 
remain  liable  for  the  sum  of  money,  which  is  the  subject  of 
the  motion,  and  think  his  Honor  was  right  in  ordering  him  to 
pay  it.  This  opinion  will  accordingly  be  certified  to  the 
Court  of  Equity,  that  the  matter  may  be  there  further  pro- 
ceeded in. 

Per  CuRiAiMf.  Orc^ered  accordingly. 


02 
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BENNETT  HESTER,  ADM'OR,  Ac  v$.  HAMILTON  HESTER 

AND  OTHERS. 

Beoember  A*  being  a  man  of  large  fortune,  and  baling  about  aeveDty  nepbews  and 
^^^^*  nieoea,  the  children  of  eight  brothers  and  sieterB,  after  providing  for  his  wifo 

""""""^""^  and  making  some  small  devises  and  bequests,  bequeathed  as  follows : — 
"  Item,  my  will  is,  after  the  death  of  my  wife  and  the  negroes  given  her  be 
taken  out,  that  all  the  rest  of  my  negroes,  dec  (here  mentioning  the  residue 
of  his  estate,)  be  sold,  and  all  the  bonds,  dee.  and  out  of  the  proceeds  arising 
tkereftom,  my  will  is,  that  I  give  one  hundred  pounds  to  my  brothers'  and 
sisters'  children,  to  be  equally  divided  amongst  them  children  that  are  alive. 
I  except,  (here  the  testator  names  five  or  six  of  his  nephews,)  for  they  are 
good  for  nothing."  The  residue  of  his  estate,  ^  if  there  be  any  overplus,*' 
is  left  to  his  brother  Francis  Hester's  children.  Held  that  this  was  not  a  leg- 
acy of  one  hundred  pounds  to  each  of  the  grand-ehildrcti  or  to  each  stock  of 
the  grand-children,  but  that  each  grand-child  was  entitled  to  only  an  equal 
ahare  of  the  one  sum  of  £100. 

Extraneous  evidence,  as  to  the  amount  of  the  testatoi^s  estate  and  the  number 
of  his  legatees,  upon  a  question  of  mere  construction,  cannot  change  the 
operation  of  legatory  words,  which  have  a  clear  and  predse  meaning. 

Extraneous  circumstances,  when  admisrible,  are  to  be  received  with  extreme 
caution ;  for  the  construction  of  every  instrument  is  generally  to  be  estab- 
lished upon  what  is  to  be  found  in  the  instrument  itself. 

Collateral  evidence  is  not  permitted  to  introduce  an  intention  into  the  will, 
which,  with  the  aid  of  that  collateral  evidence,  the  wiU  does  not  express. 

Nor  can  an  express  and  unequivocal  disposition  of  property,  in  one  clause  of 
a  will,  be  controlled  by  any  inference,  from  the  context,  of  a  probable  over- 
sight or  mistake  of  the  testator  in  that  disposition.    His  meaning,  once  ex- 
plicitly declared,  cannot  be  changed  by  any  inference  of  a  different  mean- 
ing, unless  such  inference  be  necessary  and  beyond  doubt. 

A  bequest  by  an  uncle  to  his  niece  becomes  lapsed  by  the  death  of  the  niece  - 
in  the  life-time  of  the  testator,  and  does  not  go  to  a  surviving  child  of  such 
niece,  under  the  act.  (Rev.  St.  c  122,  s.  16,)  which  only  applies  to  the 
case  of  a  legacy  from  a  parent  to  his  child. 

A  bequest  *'  to  some  promising  young  man  of  good  talents  and  of  the  Bap- 
tist order,  to  be  selected  by  my  executors,"  is  void  because  of  its  indefinite- 
nesB.    There  is  no  person  who  can  claim  it 
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Wliere  a  testator  giTos  power  to  his  execntora  to  sell  land,  and  no  execnton  December 
are  named  in  the  will,  the  administrator  with  the  will  annexed  may  exercise      184». 
this  power,  under  a  proper  construction  of  our  act  of  Assembly,  (Rev.  St     „^^ 
c  46,  8. 34.)  ^ 

This  cause  was  transmitted  by  consent,  from  Granville 
Court  of  Equity,  at  Fall  Term,  1842,  to  the  Supreme  Court. 

The  bill  was  filed  by  the  plaintiff,  as  administrator  with 
the  will  annexed  of  Benjamin  Hester,  dec'd.,  to  obtain  the 
advice  and  direction  of  the  court  in  the  execution  of  his 
trust  as  such  administrator,  and  the  several  claimants  under 
the  will  were  made  parties  defendants.  The  following  is  a 
copy  of  the  will,  which  had  been  duly  admitted  to  probate, 
as  a  will  both  of  real  and  personal  property,  at  September 
Term,  1838,  of  Granville  County  Court,  when  the  plaintiff 
was  appointed  and  qualified  as  administrator  with  the  will 
annexed. 

ft 

"  Granville  County — ^North  Carolina, 
I,  Benjamin  Hester,  being  in  a  low  state  of  health  of  body, 
but  in  perfect  state  of  mind,  do  make,  constitute  and  ordain 
this  my  last  will  and  testament,  and  knowing  that  it  is  ap* 
pointed  once  for  man  to  die,  and  in  the  first  place  I  recom- 
mend my  body  to  the  earth  and  my  soul  to  Almighty  God 
who  gave  it,  to  be  buried  in  a  christian  manner,  and  as  it 
has  pleased  God  to  bless  me  with  some  wordly  property,  I 
give  and  dispose  of  the  same  in  the  following  manner  and 
form,  to-wit :  I  give  to  my  beloved  wife,  Mary  Dyer  Hester, 
during  her  natural  life  or  widowhood,  all  my  property,  real 
and  personal,  stock,  &c.  during  her  natural  life,  and  five  hun- 
dred dollars  in  silver,  to  be  delivered  her  on  inventorying 
my  property-— my  other  money  on  hand  to  be  put  out  in 
sure  hands  at  interest,  until  after  the  death  of  my  wife,  and 
then  to  dispose  of  it  as  I  hereafter  direct.  I  also  give  to  my 
wife  twelve  negroes,  at  her  death  to  do  with  and  dispose  of 
as  she  may  think  proper,  six  males  and  six  females,  out  of 
Herman  and  Amie's  family,  and  if  my  wife  should  think  at 
any  time  that  the  property  is  burdensome  to  her,  she  can 
with  the  consent  of  my  executors  sell  any  part  she  may 
choose,  and  put  the  money  to  interest  while  my  wife  lives. 
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December  I  also  give  to  Robert  Hester,  the  land  and  plantation  boaght 
*    of  William  Shore  and  wife.,  with  the  sl  of  land,  to  line 


Hester  fon  by  Joseph  Taylor  and  myself,  joining  Coloiiul  Ridley's 
Hester  ^'"^  ^"^  Hester's  across  the  Ready  Branch.  I  also  give  to 
Francis  Hester,  son  of  Francis,  all  that  tract  from  Jackson's 
line  to  Ridley's  plantation,  down  to  the  line  Bob  Hester's, 
after  death  of  wife.  I  give  to  Benjamin  Currin,  the  tract  of 
land  whereon  he  now  lives,  say  200  acres.  I  also  give  to 
Alfred  Hester,  after  death  of  wife,  that  tract  of  land  called 
Howard's  whereon  he  now  lives.  I  also  give  William  Hes- 
ter, son  of  Francis,  200  acres  of  land  lyfng  on  Bennett's 
Creek  adjoining  the  lands  of  George  Knott  and  John  Hunt. 
]  also  lend  to  Nancy  Huddleston,  one  negro  girl  named  Mary, 
during  her  natural  lite — ailer  her  death  I  give  to  heirs  of  her 
natural  body  the  said  Mary  aod  her  incj^ease  forever.  Item, 
I  give  to  the  Baptist  Society  the  meeting  house  and  one  acre 
of  land  and  the  privilege  of  the  spring,  so  loug  as  it  is  kept 
up  for  house  of  worship,  and  no  longer.  Item — my  will  is 
after  the  death  of  wife  and  the  negroes  given  her  be  ta- 
ken out,  that  all  the  rest  of  my  negroes  be  sold,  and  all  my 
stock  of  hordes,  cattle,  sheep  and  hogs,  my  household  and 
kitchen  furniture,  and  also  all  my  land  that  I  have  not  given 
away,  and  all  my  bonds  and  money  on  hand,  and  out  of  the 
proceeds  arisijig  therefrom  my  will  is,  that  J  give  one  hun- 
dred pounds  to  my  brothers's  and  sisters'  children,  to  bo  e- 
(jually  divided  amongst  them  children  that  are  alive.  I  ex- 
cept John  Hester,  Jeremiah  Hester  and  Benjamin  Hester, 
sons, ^apd  Patrick  O'Briant  and  John  Bats  of  Zachariah  Hes- 
•  ter,  for  they  are  good  for  nothing,  and  I  give  them  five  shil- 
lings e^ch — after  this  done  if  there  are  funds  lelt,  my  will  is, 
that  6ve  hundred  dollars  be  raised  and  given  to  some  prom- 
ising young  man  of  good  talents  and  of  the  Baptist  order,  at 
the  discretion  o(  my  executors — this  being  done  and  my 
just  debts  being  paid,  and  there  being  an  overplus  left,  my 
will  is  that  it  be  equally  divided  amongst  my  brother  Fran- 
cis Hester's  children — this  being  done,  and  after  the  death  of 
my  wife  my  will  is,  that  my  old  man  Sbadrach  be  set  free. 
Interlined  before  assigned.  (         ) 

Signed,  sealed  and  delivered  in  the  presence  of  us. 
(No  signature  at  the  foot  of  the  will  nor  subscribing  witnesses.) 


I 
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Item  I  also  give  to  tny  beloved  wife  one  half  of  my  house^  Decembrr 
hold  goods  and  furniture,  to  do  with  and  dispose  of  as  she 
may  think  proper.  I  also  give  one  hundred  dollars  of  my  Hester 
funds  in  hand  to  William  B.  Worrel,  also  my  will  is  to  give  ucrter. 
to  Thomas  Crocker  one  hundred  dollars,  also  my  will  is  to 
give  Brother  Huggins  of  Warren  connty  one  hundred  dol- 
lars to  be  paid  them  as  soon  as  my  wiU  is  proven  and  they 
qualify.  I  also  give  to  Nancy  Thomason  one  bond  of  eigh- 
ty odd  dollars  to  h^v  and  her  heirs,  I  also  give  to  Elizabeth 
Parham  one  bond  of  sixty  dollars.  After  this  being  done,  I 
want  all  my  bonds  collected,  and  my  funds  on  hand,  and 
put  out  at  interest  during  my  wife's  lifetime,  and  then  to  bo 
distributed  as  hereto  directed.  My  will  is,  that  there  are 
some  of  my  brother's  heirs  is  owing  me,  and  I  have  their 
notes,  1  wish  that  to  be  taken  out  of  their  rateable  part  of 
the  hundred  pounds,  nnd  then  make  the  division,  countini; 
these  notes  as  so  much  of  their  part  I  also  give  to  Fran- 
cis Gordon,  my  old  Poll  mare,  now  in  foal.  I  also  give  to 
Alfred  Hayes,  my  one  eyed  filly." 

(neither  signed  nor  witttessed.) 

It  appeared  that  the  testator  was  a  man  of  large  estate, 
and  that  his  nephews  and  nieces,  the  children  of  eight  bro- 
thers and  sisters,  amounted  in  number  to  about  seventy.  It 
also  appeared  that  the  notes,  mentioned  iu  the  latter  part  of 
the  codicil  as  due  to  the  testator  from  some  of  his  brother's 
children,  were  of  much  greater  amount  than  their  rateable 
share  of  £100. 

The  doubts  arising  upon  the  construction  of  this  will,  and 
the  questions  submitted  to  the  court  for  their  advice,  are  stat- 
ed in  the  opinion  delivered  in  this  court. 

Badger,  Waddell  and  Iredell  for  the  residuary  legatees. 
W.  H.  Haywood,  Jr.  for  the  other  nephews  and  nieces. 

Gaston",  J.  The  most  important  question,  arising  upon 
the  interpretation  of  this  exceedingly  imperfect  and  almost 
unintelligible  will,  is  the  construction  of  the  boquest  of 
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Deeember  "£100  to  the  testators  brothers' and  sisters'  children."  Three 
^  '  constroctions  ore  presented  to  us,  the  first  that  it  is  a  gift  of 
Hester  £100  to  ench  oi  these  children:  the  second,  that  it  is  a  gift  of 
£100  to  each  family  of  children  of  a  brother  or  sister;  and 
the  third,  that  it  is  a  gift  of  one  £100  to  the  testator's  neph- 
ews and  nieces  equally  to  be  divided  between  them.  The 
testator,  who  is  admitted  to  have* been  a  man  of  large  for- 
tune, commences  his  will  by  making  a  provision  for  his  wife. 
He  gives  to  her  absolutely  12  slaves,  and  $500  in  silver,  and 
the  beneficial  use  of  all  his  other  property,  real  and  personal, 
for  life.  Then,  after  making  some  specific  devises  of  land 
and  a  specific  bequest  to  Nancy  Huddleston  of  a  negro  girl 
for  life,  and  after^her  death  to  the  heirs  of  her  body,  he  thus 
expresses  himself:  "  Item — my  will  is,  after  the  death  of  my 
wife  and  the  negroes  given  her  be  taken  out,  that  all  the  rest 
of  my  negroes  be  sold,  and  all  my  stock  of  horses,  cattle, 
sheep  and  hogs,  my  household  and  kitchen  furniture,  and 
also  all  my  land  that  I  have  not  given  away,  and  all  my 
bonds  and  money  on  hand,  and  out  of  the  proceeds  arising 
therefrom,  my  will  is,  that  I  give  one  hundred  pounds  to  my 
brothers'  and  sisters'  children,  to  be  equally  divided  amongst 
them  children  that  are  alive.  I  except,  (here  the -testator 
names  five  or  six)  for  they  are  good  for  nothing.  After  this 
is  done,  if  there  are  funds  left,  my  will  is  that  $600  be  rais- 
ed and  given  to  some  promising  young  man  of  good  talents 
and  of  the  Baptist  order,  at  the  discretion  of  my  executors. 
This  being  done  and  my  just  debts  paid,  and  there  be  a  over- 
plus left,  my  will  is,  that  it  be  equally  divided  amongst  my 
brother  Frar.cis  Hester's  children.  This  being  done  and  af- 
ter the  death  of  my  wife,  my  will  is,  that  my  old  man  Sha- 
drach  be  set  free."  To  this  will  is  subjoined  a  codicil, 
wherein,  after  giving  to  his  wife  the  half  of  his  household 
goods  and  furniture  absolutely,  and  a  few  other  bequests  to 
his  friends,  he  proceeds  thus :  '<  After  this  being  done,  I  want 
all  my  bonds  collected  pnd  my  funds  on  hand,  and  put  out 
at  interest  during  my  wife's  lifetime,  and  then  to  be  distrib- 
uted as  hereto  directed.  My  will  is,  that  there  are  some 
of  my  brother's  heirs  is  owing  me,  and  I  have  their  notes. 
I  wish  that  to  be  taken  out  of  their  rateable  part  of  the  hua* 
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dred  pounds,  and  then  make  the  division,  counting  these  December 
notes  so  much  of  their  part."    The  testator  left  surviving 


bim  about  seventy  nephews  and  nieces,  being  the  children  Hester 
respectively  of  his  eight  brothers  and  sisters.  The  fund,  HMier. 
out  of  whieh  the  legacy  to  these  children  is  directed  to  be 
paid,  is  amply  FufBcient  for  the  payment  to  each  of  £100. 
Some  of  the  notes  referred  to  in  the  codicil,  as  bemg  due  to 
the  testator  from  sodie  of  his  brothers'  heirs,  are  lor  much 
larger  sums  than  the  pittance  of  the  £100  which  they  would 
be  entitled  to  receive,  if  the  £100  is  to  be  divided,  per  capita^ 
amonsr  all  (he  children  of  the  testator's  brothers  and  sisters. 
Waiving  all  objections  to  the  admissibility  of  extrane- 
ous evidence,  as  to  the  amount  of  the  fund  and  the  number 
of  the  legatees,  upon  a  question  of  mere  construction,  it  can- 
not be  doubted  but  that  such  evidence  never  can  change  the 
operation  of  legatory  words,  which  have  a  clear  and  precise 
meaning.  The  will  is  the  law  which  the  testator  is  permit-, 
ted  to  make  for  the  disposition  of  his  property.  He  must  be 
presumed  to  understand  his  own  meaniug,  and  where  he  does 
speak  unambiguously,  those  whose  duty  it  is  to  execute  this 
his  law,  must  understand  him  to  mean  what  he  has  said. — 
It  is  the  intention,  which  the  will  expresses,  that  the  law  car- 
ries into  effect,  and  collateral  evidence  is  not  permitted  to  in- 
troduce an  intention  into  the  will,  which,  with  the  aid  of  that 
collateral  evidence,  the  will  does  not  express.  Admitting 
too,  as  we  certainly  do  admit,  that  in  construing  any  clause 
of  a  will,  we  are  not  only  at  liberty,  but  are  bound,  to  take 
into  consideration  every  other  part  of  it,  to  see  if  something 
be  not  there  found  which  either  directly  or  by  plain  infer- 
ence qualifies  or  explains  the  sense  of  the  clause  to  l>e  con- 
strued, yet  we  hold  it  to  be  undoubted  Ia>v,  that  an  express 
and  unequivocal  disposition  of  property  cannot  be  controlled, 
by  any  inference  from  the  context,  of  a  probable  oversight  or 
mistake  of  the  testator  in  that  disposition.  His  meaning, 
once  explicitly  declared,  cannot  be  changed  by  any  inference 
of  a  different  meaning,  unless  such  inference  be  necessary 
and  beyond  doubt.  It  is  not  pretended  that,  by  an  adhe- 
rence to  these  rules,  courts  will  ascertain  in  every  case  what 
a  testator  actually  does  mean  ;  but  they  are  deemed,  upon 
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December  the  whoIe,  rules  best  calculated  for  aseertaining  the  meaa- 
ing  of  testatofs^  and  there  is  no  medium  between  adherence 

Hester    to  the  established  rules  of  interpretation  and  the  arbitrary 

Hester,  discretion  of  Judges. 

Now  the  disposition  to  be  construed  is  perse,  and  toacertaia 
exteiU,  perfectly  explicit.  "  Out  of  the  proceeds  arising  there- 
from, my  will  is,  that  I  give  one  hundred  pounds  to  my  broth* 
ers'and  sisters'  children,  to  be  equally  dij^idcd  amongst  them 
children  that  are  alive."  Upon  this  there  is  nothing  left  for 
construction,  unless  it  be,  what  is  the  time  referred  to,  at 
which  the  children,  amongst  whom  the  division  is  to  be 
made,  should  be  alive.  Fix  that  time  when  you  may,  a( 
the  deaths  of  tlie  testator,  or  at  the  time  of  the  division,  so  as 
to  determine  which  of  these  children  are  meant,  and  then 
the  language  i»  as  precise  as  any  that  could  be  used.  The 
sum  given  is  j^lfOO.  It  is  given  to  the  children  of  the  testa- 
tor's brothers  and  sis(ers,.and  the  siim  so  given  is  to  be  equal- 
ly divided  between  those  children  alive  at  a  particular  time. 
The  amount  of  the  gift — the  persons  to  whom  it  is  given^ 
and  the  manner  in  which  these  persons  shall  divide  the  thing 
given — are  all  stated.  Every  one  of  the  children  of  his 
brothers  and  sisters,  except  those  expressly  excluded  by  the 
will,  or  who  shall  not  be  alive  at  the  time  prescribed  by  the 
testator,  is  to  have  an  equal  part  with  every  other  child  in 
the  division  of  this  sum  of  £100,  and  no  other  interpreta- 
tion can  be  adopted  without  doing  violence  to  the  language 
here  used.  There  is  no  other  part  of  the  wiJI,  which  lur- 
nishes  a  necessary  inference  of  an  oversight  or  mistake  of 
die  testator  in  the  language  used.  In  the  codicil,  taking 
notice  that  some  of  his  brothers'  children  owe  him,  he  di- 
rects that  the  amount  of  their  debts  shall  be  deducted  <'out 
of  their  rateable  parts  of  the  £100,"  and  the  debts  to  be  de- 
ducted exceed  their  rateable  parts  of  £100,  if  no  more  thaa 
that  sum  is  given  to  all  of  them  collectively.  Hence  it  is 
inferred,  that  a  greater  legacy  is  given  to  each  than  the  a- 
'  mount  of  his  debt,  because  a  larger  debt  cannot  be  deducted 
from  a  smaller  legacy. 

If  the  clause  to  be  construed  were  really  ambiguous,  this  ar- 
gument might  be  entitled  to  much  weight ;  but  it  is  much 
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easier  and  safer  to  give  to  the  codicil  an  explanation,  which  December 
shall  reconcile  it  to  the  plain  text  of  the  will,  than  it  is  to  ' 

overrnle  that  plain  text  by  a  rigid  adherence  to  the  letter  of  Hester 
the  codicil.  A  direction  that  the  testator's  debtors,  who  are  also  HeLer. 
his  leoratees,  shall  deduct  their  debts  when  they  receive  their 
lecracies,  is  fully  satisfied,  when  the  first  exceed  the  latter,  by 
a  deduction  of  them  fr&  tanto.  But  the  codicil  fnmishes, 
if  it  had  been  wanted,  a  conclusive  argument  against  the 
first  and  most  enlarged  construction  contended  for,  for  it  di- 
rects that  the  stims,  to  be  deducted  from  the  legacies  lo  bis 
J>rothers'  and  sisters'  children,  shall  be  deducted  from  their 
rateable  share  of  the  £100.  So  that  without  doing  vio- 
lence to  the  codicil,  as  well  as  to  the  primary  gift  in  the  will, 
it  must  be  held  that  no  child  of  a  brother  or  sister  was  to 
take  more  than  a  rateable  part  of  that  sum. 

When  we  take  into  consideration  the  extraneous  circum- 
stances relied  upon,  and  these  when  adnussrble  are  to>  be  re- 
ceived with  extreme  caution,  (for  certainly  the  construction 
of  every  instrument  is  generally  to  be  established  itpon  what 
is  to  be  found  in  the  instrument  itself,)  it  does  indeed  appear 
most  extraordinary  that  the  testator  could  ha^e  entertained 
any  doubt  that  so  large  a  fund  as  he  bad  provided  might  not 
prove  adequate  to  the  raising  tbereont  of  a  legacy  of  one 
hundred  pounds. 

It  is  so  extraordinary  as  to  open  an  ainnost  unlimited  field 
of  conjecture  how  to  account  for  it.-  One  of  these  conjec- 
tures, and  a  hig'hly  probable  one,  is,  that  there  was  an  over- 
sight or  mistake  of  the  testator  in  the  amount  of  the  legacy 
which  he  had  given.  But  it  is  possible  that  he  may  have 
been  in  error  as  to  the  value  of  the  fund  provided,  or  have 
appreh'endcd  that  the  fund  so  provided  might  be  greatly  les- 
sened by  his  debts.  But  be  this  as  it  may,  we  cannot  say 
that  these  extraordinary  doubts  furnish  an  indubitable  and 
necessary  inference  that  he  has  given  a  larger  sum  than  he 
did  give.  It  is  certain  that  be  gave  but  £100.  It  is  impoa* 
sible  that  we  can  sny,  with  all  the  explanation  which  this 
collateral  matter  furnishes,  that  he  gave  £100  to  each  of  his 
brothers' and  sisters'  children  when. he  directed  that  sum  to 

P2 
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December  be  divided  among  them,  aDd  provided  that  such  of  these 
children  as  owed  him  should  deduct  these  debts  out  of  their 
Hester  rateable  parts  of  this  £,100.  Korean  we  declare  that  he 
Hefl^r.  has  given  £100  to  each  set  of  children  as  a  family,  for  his 
gift  was  of  £100  to  all  of  the  children,  without  reference  to 
families,  and  the  division  of  this  sum  thus  given  to  all  is  di« 
reeled  to  be  made  <' equally  among  them  children  that  are 
alive."  There  is  no  help  for  it.  There  is  but  the  sum  of 
£100  given,  and  this  sum  is  to  be  divided  equally  among 
the  testator's  nephews  and  nieces  other  than  those  excepted 
in  the  will,  or  who  may  not  be  alive  at  the  time  referred  to. 
The  true  solution  of  all  the  difficulties  in  the  case  probably 
is,  that  this  imperfect  instrument  ought  never  to  have  been 
established  as  a  will.  It  can  scarcely  be  doubted  but  that  it 
was  an  unfinished  sketch,  which  the  supposed  testator  had 
'been  unable  to  complete  to  his  satisfaction,  and  was  not  de- 
signed in  its  then  crude,  imperfect  form  to  take  effect  as  his 
will.  But  it  has  been  established  as  a  will,  and  we  are  bound 
to  take  it  as  it  is,  with  aU  its  imperfections  and  absurdities, 
and  apply  in  its  construetwn  the  rules  of  law. 

It  is  admitted  by  the  pleadings,  that  the  widow  of  the  tes- 
tator dissented  from  the  will,  and  had  her  dower  and  dis- 
tributive share  of  his  personal  estate  allotted  to  her  as  if  he 
had  died  intestate,  and  it  is  further  agreed  by  the  parties,  that 
since  the  bill  was  filed  slie  has  died.  The  time  therefore  has 
certainly  arrived,  when  the  proceeds  of  the  estate  are  to  be 
disposed  of  as  the  testator  has  directed. 

We  are  of  opinion  that  all  the  specific  bequests  in  the 
will,  and  all  the  pecuniary  bequests  with  the  exception  of 
the  £100,  are  given  immediately,  and/are  excepted  from  the 
general  disposition  of  the  use  of  the  testator's  property  to  his 
wife  for  life.  This  is  plainly  declared  as  to  all  of  them,  ex- 
cept the  bequest  by  way  of  loan  to  Nancy  Uuddleston,  and 
after  her  death  of  a  gift  to  the  heirs  of  her  body,  of  the  ne- 
gro girl  Mary ;  and  we  think  this  intent  is  manisfested 
though  not  expressly,  in  this  bequest  also.  It  is  found  a- 
mong  several  devises  where  the  testator  takes  special  care  to 
state  that  they  shall  be  postponed  in  enjoyment  to  his  wife's 
death.    The  presumption  fairly  arises  where  he  is  silent  in 
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this  respect,  he  intends  an  immediate  gift.      This  construe-  December 
tion  supersedes  the  necessity  of  enqniring  what  effect  is  pro* 
duced  upon  these  bequests  by  the  widow's  dissent  from  the    Hester 
provision  made  for  her  by  the  will.  Heater. 

TM  direction  by  the  testator  that  all  his  negroes,  bonds,  and 
other  property  not  given  away  should  be  sold, ,  and  the  pro- 
ceeds after  payment  of  his  debts  be  divided  and  disposed  of 
as  in  the  will  recited,  evidently  contemplates  a  sale  to  be 
made  by  his  executors,  and  therefore  confers  an  authority  on 
his  executors  to  sell  the  lands.     Noexeentors  however  were 
nominated,  and  we  are  asked  whether  this  power  can  be  ex- 
ercised by  the  administrator  with  the  will  annexed.    Pre- 
viously to  the  provision  made  in  our  Revised  Statutes,  cb^ 
46,  sect.  34,  it  is  very  clear  that  an  administrator  with  the 
will  annexed  could  not  exercise  a  power  to  sell  lands  con- 
ferred on  executors.    The  statute  of  31,  Hen.  8,  ch.  4,  which 
was  the  only  statute  then  in  this  State  modifying  the  com- 
mon law  on  the  subject,  applied  only  to  the  case  where  part 
of  the  executors  refused,  and  the  others  were  willing  to  ex< 
ecute  the  power.     But  the  act  in  our  Revised  Statutes  au- 
thorizes the  administrator  with  the  will  annexed  to  sell  when 
all  the  executors  die  or  refuse  to  take  on  them  the  adminis- 
tration.   The  case  of  an  administration  with  the  will  annex- 
ed where  no  executors  were  appointed,  is  not  within  the  let- 
ter of  the  act.      But  as  it  comes  within  the  spirit  of  the  act, 
and  as  the  act  is  one  of  a  remedial  character,  we  are  of  opin- 
ion that  the  cavse  is  embraced  within  its  purview.     But  un- 
less there  be  a  necessity  for  the  sale  of  the  land — or  even  of 
the  negroes  and  other  property — the  plaintiff  ought  not  to 
sell,  for  the  ulterior  devisees  and  legatees  have  elected  to  take 
the  property  in  kind.    Their  answers  are  explicit  to  that  ef- 
fect. 

Elizabeth  Morris,  one  of  the  children  of  the  testator's 
brother  Francis,  died  in  the  testator's  life-time  leaving  a 
child.  It  is  clear  that  this  child  can  claim  nothing  under  a 
bequest  to  her  mother.  Admitting  that  if  Elizabeth  Morris 
had  survived  the  testator,  she  would  have  taken  a  vested  in- 
terest in  an  undivided  part  of  the  bequest  of  the  £100,  (a 
point  on   which  we  express  no  opinion,)  her  legacy  lapsed 
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Deoembei  by  ber  dying  before  tlie  testator ;  and  our  act  which  declares 

*    that  a  devise  or  bequest  to  a  child  shall  in  the  event  of  such 

Heatmr    child's  death  before  the  testator  take  effect  and  vest  in  the  is-' 

^       sue  of  such  child,  applies  only  where  the  devise  or  bequest 

is  made  by  a  parent. 

The  direction  asked  of  us,  whether  the  children  who  take 
the  legacy  of  £100  are  required  to  be  alive  at  the  death  of 
the  testator  or  at  the  death  of  the  widow,  is  not  shewn  to  be 
practically  necessary.  No  facts  ^re  stated  which  raise  the 
question,  and  it  is  not  proper  that  we  should  answer  judicial* 
ly  to  hypothetical  enquiries. 

The  legacy  of  $600  to  "some  promising  young  man  of 
good  talents,  and  of  the  Baptist  order,  to  be  selected  by  the 
testator's  executor,"  is  void  because  of  its  iiidefiniteness. — 
There  is  no  person  who  can  claim  it.  Possibly  it  might  be 
intended  as  a  donation  for  a  charitable  use,  which  bad  it 
been  distinctly  expressed,  might  have  enabled  the  court  to 
give  it  effect.  But  if  so^  unfortunately  this  intent  does  not 
appear. 


Pee  Curiam.  Decreed  accordingly. 
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TEMPLE  ROBERTSON,  Adm'or  ^^  n$.  JOSIAH  fiOULBER  &  sL 

When  a  chattel  is  given  in  remamder,  the  aawnt  of  the  executor  to  the  par-  December 

1842 

ticolar  estate  is  ordinarily  constmed  to  be  an  assent  to  the  gilt  in  remainder  ' 

But  there  is  no  doubt  that  die  assent  to  the  former  may  be  so  qualified  as 
not  to  extend  to  the  latter. 
Where  slaves  are  directed  by  a  testator  to  be  left  with  his  wife  until  out  of  the 
profits  a  certain  debt  is  paid  and  then  to  go  to  his  children,  and  the  executor 
permits  the  wife  to  hold  the  negroes  but  does  not  assent  to  the  legacy,  be  is 
responsible  to  the  children,  in  default  of  the  wife,  for  the  hire  and  profits  of 
such  slaves,  between  the  period  when  the  debt  was  paid  ofi^  and  the  time  of 
the  delivery  of  the  slaves  to  the  children. 

This  cause  was  transmitted  by  consent  frooi  Johnston 
Court  of  Eqaity,  at  Spring  Term,  1842,  to  the  Supreme 
Court.  The  facts  of  the  case  are  stated  in  the  opinion  de- 
livered in  this  court. 


W.  H.  Haywood  for  the  pkintiff. 

Badger  and  /.  JET.  Bryan  for  the  defendants. 

RuFFiN,  C.  J.  Jacob  Stephens  made  his  will,  and  died 
in  1829.  He  appointed  the  defendant  Houlder,'  executor ; 
an<^  by  his  will  gave  to  his  wife  for  ber  life  certain  lands, 
seven  slaves,  seven  head  of  hones,  all  his  stock  of  cat- 
tle, hogs  and  sheep,  his  crop  of  every  kind,  working  tools 
and  plantation  utensils  and  carts ;  and,  at  her  death,  the  land 
and  negroes  over  to  certain  of  his  children,  and  the  other 
property,  after  legacies  of  a  few  specific  articles,  to  te  equal- 
ly divided  among  bis  six  children.  The  testator  then  gave 
to  each  of  bis  six  children  particular  lands  and  negroes ;  a- 
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December  moxis  which  gifts  were  devises  of  two  tracts  of  land  to  his 

1842. 

. daughter  Joanna,  and  a  bequest  of  seven  negroes  by  name 

Robertson  and  a  horse. 

Houlder.  The  testator owed  debts  to  the  amount  of  about  ^2,000  ; 
among  which  was  a  debt  of  $1,0lX),  due  to  Thomas  Kice  ; 
and  by  his  will  he  directed  that  all  his  property  of  every  de- 
scription should  stay  in  the  possession  of  his  wife  until  she 
couM  raise  money  and  pay  that  debt  to  Rice. 

After  probate,  the  executor  delivered  the  negroes,  23  in 
numeer,  to  Mrs.  Stevens,  and  also  the  other  perishable  chat- 
tels specifically  bequeathed  to  her,  which  are  found  to  have 
then  been  of  the  value  of  $1,600;  and  at  the  foot  of  an 
inventory  thereof,  he  took  her  receipt  for  the  articles,  and 
added  as  follows:  "To  be  returned  to  the  said  executor 
whenever  called  for,  to  pay  debts  or  divide  among  the  heirs, 
agreeable  to  the  said  deceased's  last  will  and  testament." — 
After  applying  the  undisposed  surplus  of  the  estate  to  the 
payment  of  the  testator's  debts,  other  than  that  to  Rice,  there 
was  a  balance  of  them  unpaid,  and  the  executor  received 
from  the  widow  part  of  the  perishable  property,  which  he 
had  before  delivered  to  her,  and  sold  it  for  the  sum  of 
$140  70|,  which  he  applied  in  discharge  of  the  debts.  Of 
the  residue  of  that  property  Mrs.  Stevens  sold  a  part,  to  the 
'  value  of  $373  98,  which  she  applied  in  payment  of  the  debt 
to  Rice,  and  she  yet  has  a  part  thereof,  to  the  value  of 
$74  90 ;  and  the  remainder  has  been  consumed  or  perished. 

The  present  plaintiff  married  the  daughter  Joanna,  who 
died  in  1836,  leaving  an  only  child  of  the  marriage:  and 
the  plaintiff  took  administration  of  her  estate. 

The  bill  was  filed  in  1838,  against  the  executor,  the  widow 
and  the  other  children,  and  alleges  that  the  debt  to  Rice  had 
l)eea  long  before  paid,  or  ought  to  have  been,  out  of  the  pro- 
fits of  the  estates  left  in  the  management  of  the  widow  for 
that  purpose :  that  she  had  surrendered  to  the  other  children 
the  lands  and  negroes  given  to  them  rettpectively.  and  re- 
tained those  to  which  the  plaintiff  is  entitled,  so  as  to  throw 
an  undue  proportion  of  that  debt  on  the  plaintiff;  and  it 


I* 
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prays  an  account  of  the  principal  and  interest  of  the  debt,  Deeember 
the  payments  on  it,  and  the  profits  of  the  property ;  and  that  * 

the  executor  may  assent  to  the  legacies  to  the  plaintiff's  in-  Boberteoa 
testate,  and  he  and  the  widow  tcompelled  to  deliver  posses-  HoqUa. 
sion  of  the  negroes  and  land,  and  pay  to  him  any  surplus  of 
profits  over  and  above  his  fair  proportion  of  the  Rice  debt,  if 
such  surplus  be  found — he,  the  plaintiff,  offering  to  pay  his 
proportion  of  the  debt,  if  any  thing  be  still  due  thereon. 

The  defendants  answered  ;  and,  after  the  cause  had  been 
sometime  pending,  a  decree  was  entered  by  consent,  under 
which  the  slaves  and  land  given  to  the  plaintiff's  wife  were 
delivered  to  him  on  the  25th  of  May,  184  L ;  and  an  enquiry 
was  directed  into  a  great  many  points  respecting  the  values 
of  the  several  gifts  to  the  widow  and  children  respectively, 
tbe  amounts  paid  on  the  debt  to  Rice  and  when  it  was  paid, 
and  the  profits  of  the  estates  made  or  that  might  reasonably 
have  been  made,  the  application  thereof,  and  the  ad  minis* 
tration  of  the  executor,  and  other  points.  The  Master  made 
a  report  on  most  of  them,  and  exceptions  were  taken  on  both 
sides.  But  it  is  unnecessary  to  go  through  them,  or  do  more 
than  advert  to  them  generally,  by  saying,  that  the  plaintiff 
nltimately  waived  the  whole  benefit  of  the  enquiry;  except- 
ing only  tor  the  hires  ot  the  slaves,  letained  by  the  widow, 
from  the  time  of  the  payment  in  full  of  the  debt  to  Rice ; 
thus  giving  up  even  the  rents  ef  the  lands.  That  debt  the. 
Master  finds  was  paid  on  the  27th  of  February,  1834,  by 
applying  thereto  the  before-mentioned  sum  of  ^73  98,  re* 
ceived  by  Mrs.  Stevens  for  perishable  property  sold  by  her, 
and  by  the  proceeds  of  crops  mhde  on  the  plantations,  and 
hires  of  neorroes  before  that  time;  and  to  that  part  of  the  re* 
port  there  is  no  exception. 

To  that  extent  there  can  be  no  objection  to  the  decree  for 
the  plaintiff  against  Mrs.  Stevens.  It  may  be,  that  she  was 
nut  obliged  to  sell  any  part  of  the  property  left  to  her  for  life 
for  the  purpose  of  aiding  in  the  payment  of  the  debt.  But 
as  she  chose  to  do  'so,  and  thereby  deprived  the  children, 
who  were  entitled  to  it  after  her  death,  of  all  chance  of  suc- 
ceeding to  it,  and  applied  the  proceeds  to  this  particular  debt. 
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D^f  emb«  jt  must  be  taken  as  an  agreement  on  her  part  to  give  tip  her 
_    life  interest,  and  apply  so  much  of  the  capital,  in  which  ail 

Robertson  were  interested,  for  the  payment  of  this  chargfe  upon  the 
Hofddar^  whole  estate.  From  the  time  the  debt  was  paid,  the  childrea 
were  entitled  to  their  land  and  neorroes;  for  they  were  only 
left  with  her  as  long  as  they  should  be  needed  to  raise  mo* 
Dey  to  meet  that  demand  ;  and  therefore  she  ought  to  pay 
hire  for  the  plaintiff's  slaves  from  February  27th,  1834,  un- 
til May  25th,  184L  The  amount  of  that  hire  the  court 
cannot  ascertain  on  this  report ;  in  which  the  Master  finds, 
'<  the  hire  from  the  death  ot  the  testator  to  the  2dth  of  May, 
184 1"  to  be  $521.  it  must  therefore  be  referred  back  for  a 
report  as  to  what  part  thereof  is  due  for  the  particular  peri- 
od after  the  payment  of  the  debt  to  Rice. 

For  the  sum  that  may  be  thus  found  due  from  Mrs.  Ste- 
vens the  plaintiff  asks,  thnt  the  defendant  Houlder  should 
be  declared  to  be  also  liable.  And  the  court  is  of  opinion, 
that  he  must  be  so  held.  In  his  answer  he  insists,  that  it 
was  his  duty  to  permit  the  widow  to  take  possession  of  the 
property,  the  will  so  expressly  directing,  and  that  he  had 
nothing  further  to  do  with  it,  and  could  not  dispossess  her  and 
deliver  the  ne<rroes  to  the  plaintiff,  but  that  he  must  look  to 
the  widow. «»  Without  determining  the  extent  of  the  execu- 
tor's duty  in  securing  the  interest  of  the  children  in  this  case, 
and  whether  it  would  be  sufficient  for  him,  that  he  had  as- 
sented to  the  legacies,  including  that  to  the  children  as  well 
as  that  to  the  widow ;  we  think  here,  that  he  is  liable  be* 
cause  he  never  did  assent  to  tho  legacies  to  the  children,  but 
expressly  retained  his  dominion  over  the  property.  When 
a  chattel  is  given  in  remainder,  the  assent  to  the  particular 
estate  is  ordinarily  construed  to  be  an  assent  to  the  gift  in 
.  remainder.  But  there  is  no  doubt  that  the  assent  to  the  for- 
mer may  be  so  qualified,  as  not  to  extend  to  the  latter.  In 
this  case,  indeed,  ihe  executor  assented  to  neither  legacy,  but 
merely  parted  with  the  possession  to  the  widow  as  his  bailee, 
taking  her  engagement  to  return  the  articles  to  him^  whene- 
ver required  for  the  purpose  of  paying  debts,  or  for  that  of 
delivering  to  the  children.     The  children  could  not  there- 
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fare  recover  tfaeir  slaves,  except  through  the  executor ;  and  Deeember 
as  he  retained  the  powers  of  an  executor,  and  a  control  over     ^^^^' 
the  property,  he  was  in  duty  bound  to  take  steps  to  ascertain  Robertaoa 
when  the  d«bt  to  Rice  was  discharged  and  thereupon  deliver  v^jg^^u. 
to  the  children  their  legacies.     If,  therefore,  Mrs.  Stevens 
should  not  be  able  to  discharge  the  sum  that  may  be  decreed 
against  her  for  the  hire  of  the  negroes,  the  executor  must 
make  it  good  ;  and  they  must,  of  course,  pay  the  costs  of 
this  suit. 


Pbr  Curiam.  Decree  accordingly. 


► 


Q3 
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JOSSAH  ROBERTS  AND  ANOTHER  m.  WILLIAM  GREEN  AND 

ANOTHER,  EZ'ORS.  Ac 

D«eember  Where  a  testator  bequeathed  ceftain  negroM  to  be  hired  ont  during  the  life  of 
1843.  ^^  i^jj^  ^qIj,  ^agee  paid  to  him  at  the  discretion  of  his  executors,  and  after 

A*8.  decease  the  negroes  were  to  be  the  property  of  A's.  daughter  B.,  who 
was  also  to  be  entitled  to  any  unexpended  balance  of  the  hires:  Held  that 
one,  to  whom  both  A.  and  the  husband  of  B.  had  for  a  valuable  considera- 
tion assigned  all  their  tntere3t  in  the  said  legacy,  was  entitled  to  demand 
from  the  executors  the  possession  of  the  slaves,  and  whatever  might  remain 
unappropriated  of  their  hires. 

This  cause  was  transmitted  by  consent,  from  the  Conrt  of 
Equity  of  Rockingham  county,  at  the  Fall  Term,  1842,  to 
the  Supreme  Court.  The  iacts  are  stated  in  thu  opinion  de- 
livered in  this  court. 


J.  T.  Morehead  for  the  plaintiffs. 
No  counsel  for  the  defendants. 

Daniel,  J.  The  plaintiffs  in  their  bill  state,  that  for  a 
valuable  consideration  they  are  the  assignees  of  a  legacy  in 
certain  slaves,  their  increase,  rents  and  hires,  given  by  the 
last  will  and  testament  of  Lucy  Haynes  to  William  Noblin 
and  his  daughter  Lucy  H.  Nobfiii.  The  bequest  in  the  said 
will  is  in  the  following  words:  <<My  two  negroes  Miliy  and 
James  I  give  and  beqiteath  to  my  great-granddaughter,  Lu- 
cy Haynes  Noblin,  daughter  of  Willim  Noblin,  my  grand- 
son. But  my  will  and  meaning  is,  that  the  two  above  nam- 
ed negroes  be  hired  out  during  the  natural  life  of  my  grand- 
son, William  NobKn,  and  their  wages  paid  to  him  at  the 
H$cretion  of  my  executors.    And  at  his  decease  for  the  a- 
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bove  named  negroes  to  be  the  property  of  his  daughter  La-  ^fijfj^^*' 
cjr  Hayiies  Noblin  ;  and  also,  if  there  be  any  part  of  the 
wages  of  the  aforesaid  two  negroes  remaining  in  my  execu-   Robern     ^ 
tors'  hands,  at  or  after  the  decease  of  the  said  William  No-    gi^. 
blin,  my  will  and  meaning  is  that  it  be  carefully  paid  and 
deiiverd  to  his  daughter  Lucy  Haynes  Noblin."     The  bill 
states,  that  the  defendants,  as  executors  of  the  said  testatrix, 
hold  the  said  slaves  and  their  increase  and  hires ;  and  that, 
although  the  plaintiffs  have  demanded  the  said  slaves  and 
their  increase  and  an  account  of  their  hires,  &c.  still  the  de« 
fendants  refuse,  &c. 

The  defendants  in  their  jinswer  admit  the  legacy  as  stated  ' 

in  their  bill.  But  they  do  not  admit  the  assignment  ol  the 
same  to  the  plaintiffs  by  the  legatees.  They  state,  that  the 
hires  of  the  said  negroes  have  been  legally  accounted  for  up 
to  the  year  1842. 

On  examining  the  proofs  and  exhibits  filed  in  the  cause, 
we  are  satisfied  and  so  declare,  that  James  Walker  (who  was 
at  the  time  the  husband.of  the  legatee  Lucy  Haynes  Noblin,) 
and  William  Noblin,  the  other  person  interested  in  the  said 
legacy,  did,  for  a  valuable  consideration,  execute  deeds  of 
assignment  to  the  plaintiff  for  the  slaves  anpl  their  increase 
covered  by  the  said  legacy  and  all  the  rents  and  hires  of  the 
same.  The  said  deeds  were  executed  on  the  10th  day  of 
December,  1841.  The  defendants  are,  as  they  truly  say 
they  are,  but  trustees  of  the  fund.  And  we  declare,  that  the 
eestuis  que  trust  of  the  said  entire  fund  were  William  No- 
blin and  Lucy  Haynes  Noblin,  afterwards  and  now  the  wife 
of  James  Walker.  The  assignment  therefoje  made  by  WiN 
Ham  Noblin  and  James  Walker  in  right  of  his  wife,  trans- 
ferred the  entire  trust  fund  to  the  plaintiffs.  It  therefore  be- 
comes immaterial  for  us  to  inquire,  as  to  the  oxteot  of  the 
discretianarij  powers  of  the  executors,  mentioned  in  the 
will,  in  paving  the  profits  to  William  Noblin  for  life.  We 
now  are  of  opinion,  that  the  plaintiffs  are  entitled  to  a  sur- 
render of  the  said  slaves  and  their  increase,  and  also  to  an  \ 
account  ot  their  hires,  allowing  all  proper  credits.  The  de- 
cree will  be  for  the  plaintiffs  accordingly. 

Per  Curiam.  Decree  accordingly. 


s. 
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LEVI  STEPHENS,  Adm'or  &e.  t».  JAMES  W.  DOAK  and  oChen. 

Deeembtr  ^0  Avfta  of  n  fmoaie  ward  will  go  to  the  lepretentatiTM  «f  her  hubaiid, 
1849.         tiMMgh  be  nuuried  while  the  ilaTes  weie  hired  out  by  the  guaidian,  and 
.  died  doiuig  the  term  for  which  they  were  hired. 

Where  each  flaTee  are  held  in  common  with  others,  to  whom  the  eame  perM>n 
is  guardian,  and  after  the  marriage,  by  agreement  between  the  hnehand  and 
guardian,  the  slaves  ars  again  hired  out  and  the  husband  becomes  the  hiier 
of  one  and  gives  his  note  for  the  hire  to  the  guardian,  this  dees  not  afieoi 
the  right  of  the  hnsband  or  his  lepresentatiTes. 
The  case  of  PetUjohn  ▼  BttuUy,  4  Ber.  612,  dted  and  approved. 

This  cause,  having  been  set  down  for  hearing  upon  the 
bill  and  answers,  was,  by  consent  of  parties,  transferred  from 
Guilford  Court  of  Equity,  at  Fall  Term,  1842,  to  the  Su- 
preme Court.  The  facts  of  the  case  are  stated  in  the  opin- 
ion delivered  in  this  court. 


No  counsel  for  the  plaintiff. 

/.  T  Morthtai  for  the  defendants. 

RuFFiN,  C.  J.  This  is  a  bill  for  an  account  of  the  hires 
of  a  number  of  slaves  and  a  division  of  the  slaves,  and  that 
the  plaintiff  may  receive  one  fourth  part  of  the  hires  and 
slaves.  The  cause  was  set  for  hearing  upon  the  bill  and  an* 
swers,  and  transferred  to  this  court.  Upon  the  pleadings  the 
case  appears  to  be  as  follows: 

Levin  Caulk  died  intestate,  leaving  a  widow  and  three 
infant  children,  of  whom  one  was  a  daughter,  Elizabeth, 
who  afterwards  intermarried  with  Ross,  the  intestate  of  the 
plaintiff.    The  defendant,  Doak,  administered  on  the  estate 
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of  Caulk,  and,  aAer  discharging  the  debts,  held  the  slaves  Decpmher 

in  question,  subject  to  distribution  among  the  widow  and  ' 

three  children.  He  then  became  the  guardian  of  the  chil-  Stepheim 
dren  in  the  year  1840,  and  by  the  assent  of  the  widow  the  d^^. 
negroes  remained  undivided,  and  he,  Doak,  hired  them  out 
for  the  year  1841,  for  the  benefit  of  the  widow  and  his  wards, 
and  took  bonds  for  the  hire,  payable  to  himself  as  guardian. 
During  the  year  1841,  Ross  intermarried  with  Elizabeth,  then, 
and  still  an  infant,  and  in  the  beginning  of  1842,  it  was  agreed 
between  Ross  and  the  guardian,  that  the  Legroes  should  not 
then  be  divided, but  that  Dopk  should  again  hire  them  for  the 
benefit  of  the  owners,  and  take  the  bonds  payable  to  hiiiiself  as 
before.  Under  that  agreement  Doak  hired  out  the  negroes  for 
the  year  1842,  when  Ross  himself  hired  one  of  them  and 
gave  his  bond  therefor  to  Doak,  ns  other  persons  did.  With- 
in the  year  1842  Ross  died  intestate,  and  the  plaintiff  be- 
came his  administrator  and  filed  ^his  bill  against  Doak,  Mrs. 
Ross,  Mrs.  (llauik  and  the  other  two  children.  Upon  those 
facts  the  defendants  raised  the  objection,  that  the  husband 
did  not  reduce  the  negroes  into  his  possession,  and  that  upon 
his  death  they  survived  to  Mrs.  Ross. 

The  facis  of  this  case  are  so  precisely  those  of  Petlijohn 
y  Beashy,  4  Dev.  612,  that,  independently  of  the  agreement 
of  Ross  to  the  hiring  of  1842,  that  case  is  decisive  of  this. 
But  that  agreement  makes  it  stilt  plainer ;  for,  as  to  the  share 
of  his  wife,  it  made  Doak  the  husband's  agent  to  make  the 
hiring.  It  was  faintly  argued,  that  giving  his  bond  for  the 
hire  of  one  of  the  slaves  made  a  difference.  But  it  certain- 
ly does  not ;  for  it  is  nothing  more  than  one  tenant  in  com- 
mon hiring  a  part  of  the  common  property,  and  giving«a  se- 
curity therefor  to  a  common  trustee  for  all  the  parties.  The 
plaintiff  must  then  have  the  decree  he  prays. 

Per  Curiam.  Decree  for  the  plaintiff. 
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ROBERT  POSTON  and  ano&er  iw.  WILLIAM  D.  JONES. 

Deeember  Jn  ereiy  teaae  of  laid  the  Ie«Knr  is  w>  far  bound,  by  implication,  for  the  thto 
.  and  enjoyment  by  the  lessee,  that  bis  right  to  the  rent  is  dependent  thrreon ; 

and,  if  the  tenant  be  eticted  from  the  demised  premises^  the  rent  is  thereby 

suspended. 

80,  if  the  lessor  be  evicted  of  a  part  of  the  land  demised,  by  a  stranger  on  ti- 
tle paramount,  it  operates  as  a  suspension  of  the  rent  pro  ianto,  and  the 
rent  is  apportioned  and  payable  only  in  respect  of  the  residae. 

*  The  rule  is  the  same,  where  the  lessor  himself  is  evicted  before  the  term  is  to 
begin,  and  the  lessee  is  kept  out  by  superior  title,so  th«t  he  cannot  enter  mi- 
der  the  agreement  for  a  lea^e. 

This  defence  may  be  made  at  law  when  the  action  is  brought  for  rent  reserved 
by  the  lease ;  but  when  the  lessee  cannot  make  his  defence  at  law,  as  where 
he  has  given  a  bond  or  independent  covenant  for  the  amount  of  the  rent,  a 
Court  of  Equity  will  relieve  him. 

This  cause,  at  Spring  Term,  1842,  of  Buncombe  Court  of 
Eqnit/,  was  transferred  by  consent  to  the  Supreme  Court. 
The  facts  are  stated  in  the  opinion  delivered  in  this  court. 


Francis  for  the  plaintiffs. 
Clingman  for  t)ie  defendant. 

RuFFiN,  C.  J.  From  the  pleadings  and  proofs  we  find 
this  to  be  the  case  between  these  parties.  In  October,  1833, 
the  defendant,  by  parol,  leased  to  the  plaintiffs,  for  the  year 
1834,  a  parcel  of  land,  containing  sixty  or  seventy  acres,  at 
a  rent  of  350  bushels  of  Indian  corn,  to  be  delivered  on  the 
19th  of  October,  1834 :  and  to  secure  the  same,  the  plaintiffs 
executed  their  covenant  to  the  defendant.    At  the  time  of 
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making  the  lease,  an  action  of  ejectment  had  been  brought  ^®[?°l^^' 

by  Rebecca  Poston  for  the  same  land,  against  the  present  de- L. 

lendant  or  some  person  holding  under  him ;  and  a  recovery  P^***^ 
was  effected  therein  soon  afterwards  as  to  forty  or  fifty  acres  Jobm. 
of  the  land,  and  the  said  Rebecca  was  put  into  possession  in 
the  last  of  the  year  1833.  The  plaintiffs  aftorwnrds  leased 
from  her  the  part  thus  recovered  and  entered  therein  under 
her,  and  at  the  same  time  they  entered  into  the  residue  of 
the  land  under  the  deiQise  from  the  defendant.  When  the 
rent  became  payable,  the  plaintiffs  offered  to  the  defendant 
a  fair  proportion  thereof,  to  be  estimated  according  to  the  rel« 
ative  quantity  and  quality  of  the  portions  of  the  land,  which 
they  held  under  him  and  Mrs.  Poston  respectively;  but  the 
defendant  refused  to  receive  any  thing  but  the  whole,  and 
instituted  an  action  on  the  covenant  therefor.  The  answer 
states  that  the  plaintiffs  knew  of  the  action  of  ejectment ; 
which  appears  to  be  true.  And  it  further  states,  that  it  was 
distinctly  agreed  between  the  parties,  that  the  plaintiffs  * 
should  run  the  risk  of  a  recovery  in  that  action,  and  sustain 
the  loss  without  recourse  to  the  defendant.  But  of  the  truth 
of  this  allegation  there  is  no  evidence;  and,  on  the  contra- 
ry, a  witr:ess  states,  that  the  parties  repeated  to  him  the  terms 
of  their  contract,  that  is  to  say,  as  to  the  parcel  of  land  in« 
tended  to  be  leased  and  as  to  the  rent  to  be  paid,  but  that 
there  was  no  such  stipulation  or  conversation  ns  this  last,  as 
set  forth  in  the  answer.  The  bi'l  prayed  that  the  rent  might 
be  properly  apportioned,  and  for  an  injunction  against  fur- 
ther proceedings  at  law.  Upon  the  coming  in  of  the  an- 
swer, on  the  motion  of  the  defendant  the  injunction  was  dis- 
solved ;  but  the  plaintiffs  replied  and  the  cause  proceeded  to 
proofs,  and  has  been  transferred  to  this  court  for  hearing. 

The  court  is  of  opinion  that  the  plaintiffs  nre  entitled  to 
relief.  lu  every  lease  of  land  the  lessor  is  so  far  bound,  by 
implication,  for  the  title  and  enjoyment  by  the  lessee,  that 
his  right  to  the  rent  isxlependent  thereon  ;  and  if  the  tenant 
be  evicted  from  the  demised  premises,  the  rent  is  thereby  ^ 
suspended.  So,  if  the  lessee  be  evicted  of  a  part  of  the  land 
demised,  by  a  stranger,  on  title  paramount,  it  operates  as  a 
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December  suspension  of  the  rent  pro  lanto,  and  the  rent  is  apportiooed 


1843. 


and  payable  only  in  respect  of  the  residue.  Co.  Litt.  148. 
Poflton  Of  course,  the  rule  muj^t  be  the  same  if  the  lessor  himself  be 
Jtmm.  evicted  before  the  term  was  to 'begin,  and  the  lessee  be  kept 
out  by  superior  title,  so  that  he  could  not  enter  under  the  a- 
greement  for  the  lease.  The  rule  is  founded  on  that  princi* 
pie,  so  consonant  to  natural  justice,  that  one  should  not  be 
compelled  to  pay  for  that,  which,  although  contracted  for,  he 
never  got ;  which,  while  it  is  a  rule  of  landlord  and  tenant, 
would  a  fortiori  be  adopied  by  a  Court  of  Equity,  to  which 
a  party  found  it  necessary  to  apply.  Such  necessity  is  [aid 
upon  these  plaintiffs  by  the  form  in  which  they  contracted. 
As  a  doctrine  of  the  law,  an  apportionment  of  rent  can  be 
adjudged  only  when  it  is  reserved  on  a  lease,  and  an  action 
is  brought  for  it  as  rent  thus  reserved.  Such  an  action  is 
founded  on  the  relation  of  the  parties  as  lessor  and  lessee, 
and  the  rent  is  due  to  the  one  in  respect  of  the  enjoyment  of 
the  land  had  by  the  other ;  and  therefore  an  eviction  by  bet- 
ter title  is  an  answer  to  tiie  action.  In  this  case  the  rent  was 
not  merely  thus  reserved,  but  was  secured  by  an  indepen- 
dent covenant  for  the  payment  of  so  much  corn  in  gross ; 
and  from  the  method  of  pleading  at  law,  it«  could  not  be 
there  seen,  that  this  was  a  debt  for  rent,  and  therefore  could 
not  be  apportioned  in  the  action  on  the  covenant*  But  be- 
ing in  fact  a  debt  of  that  sort,  and  the  lessees  having  actual* 
ly  never  enjoyed  the  premises  in  respect  to  which  the  rent 
was  to  arise,  the  principle  of  law  and  justice  applies  in  this 
court,  in  which  the  real  purpose  of  the  instrument  maybe 
enquired  into,  and  ascertained  to  be  a  security  for  rent  That 
is  the  ground  of  a  change  of  the  jurisdiction  in  this  case ; 
and  when  it  is  found,  that  this  covenant  is  but  a  distinct  secu- 
rity for  rent  reserved  on  a  lease,  then  equity  but  follows  the 
law  in  apportioning  the  debt  upon  this  security,  as  the  law 
would  apportion  it,  if  it  had  been  sued  for  as  rent  reserved 
by  the  lease. 

The  defendant  has  failed  to  establish  any  special  agree- 
ment of  the  plaintiffs  to  take  the  risk  of  the  ejectment.  It 
does  not  appear  that  any  thing  of  the  kind  was  in  the  con- 
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templatioD  of  either  of  the  parties.     Consequently,  the  case^**?^** 

stands  on  the  general  doctrines  already  discussed  ;  and  the J^. 

plaintifTs  must  have  a  decree.  There  roust  be  an  enquiry  as  Poeton 
to  the  quantity  and  annual  value  of  the  several  parcels  of  j^^^^g, 
land  occupied  by  the  plaimrfls  under  the  defendant  and  Mrs. 
Poston,  and  the  rent  agreed  on  accordingly  apportioned;  and 
also  an  enquiry,  as  to  what  suras,  if  any,  the  defendant  may 
have  recovered  and  received,  in  the  action  at  law,  for  the 
debt,  interest  or  costs,  and  also  for  the  costs  of  this  suit  upoa 
the  dissolution  of  the  injunction,  that  the  proper  decree  may 
be  made  in  respect  of  each  of  them. 


PsR  Curiam.  Decreed  Mcoidingly. 


R2 


3S4  EQUITY  CASES  IN  THS 


StMCON  v.  LONG  M.  JOHN  NORCOM  and  otkerK 

December  It  is  a  general  rale  that  a  Court  of  Equity  iiitt  not  go  beyoiid  the  iaoomeof 
a  ward's  estate  for  his  maintenance  and  education. 

But  there  is  no  doubt  that  the  court  may  apply  a  part  of  the  capital  for  a 
chiM's  appreottoa  faa  9t  otherwise  putting  him  4ttit  in  life ;  and  that  even 
for  maintenance,  as  a  matter  of  necessity,  the  capital  may  be  applied,  where, 
from  the  possession  of  property,  the  in&nt  cannot  be  entitled  to  maintenance 
as  a  pauper,  and,  from  mental  imbecility  or  want  of  bodily  health  or  strength, 
he  cannot  be  maintained  from  the  profits  cf  his  property,  nor  put  out  appren- 
tice and  maintained  by  his  master. 

The  Court  of  Equity  has  the  power,  though  it  may  seldom  be  willing  to  ex- 
ercise it,  to  take  the  capital  of  the  ward  and  apply  it  for  maintenance, 
either  foture  or  past. 

In  ordinary  cases  the  court  would  not  relieve  a  guardian,  who,  without  its  pro* 
vioas  sanction,  had  made  expenditures  for  the  maintenance  and  education 
of  his  ward  beyond  th^  income  of  the  estate,  though  he  might  have  acted 
from  the  best  motives. 

But  the  court  will  re-imburse  the  guardian  out  of  the  estate  of  his  ward,  when 
the  expenditures  were  demanded  by  such  circumstances,  amounting,  in- 
deed, to  physical  necessity,  as  would  have  compelled  any  court  to  anthoriza 
them  without  a  moment's  hesitation. 

This  cause  was  removed  from  the  Court  of  Equitjr  of 
Perquimons  county,   at  Fall  Term,   1842,  to  the  Supreme 
Court  by  consent  of  parties.      The  facts  are  stated  in  the  o- 
pinion  delivered  in  this  court. 


No  counsel  for  either  party  in  this  court. 

RuFFiN,  C.  J.  In  the  year  1829,  the  plaintiff  was,  by  the 
County  Court  of  Perquimons,  appointed  guardian  to  his  in- 
fant brother,  William  Long,  then  about  eleven  years  old, 
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and  80  continued  until  the  death  of  Willlflm,  in  the  year  Deeember 

1833.     The  eetate  of  the  ward  consisted  of  a  negro  girl, 1_ 

which  was  allotted  him  in  the  division  of  the  negroes  be-  Long 
longing  to  his  deceased  father's  estate,  and  charged  with  the  i^oi^oq, 
payment  of  the  snm  of  $96  to  another  child  by  way  of  e* 
quality  of  partition.  That  negro  the  plaintiff  received,  and 
also  the  sum  ol  $123  60  from  the  father's  executor,  as  the 
ward's  share  of  the  general  personal  estate,  and  thereout  he 
paid  the  charge  of  %96  above  mentioned.  The  bill  states, 
the  guardian  hired  out  the  negro  and  annually  returned  his 
guardian  accounts  to  the  County  Court;  and  that  thereon  a 
balance  of  $45  44  was  due  to  the  ward  at  the  end  of  the 
year  1835,  after  defraying  the  expenses  of  the  ward's  tuition 
and  the  other  charges  on  the  estate.  And  it  then  further 
states,  that  William  Long  was  from  his  infancy  of  a  feeble 
constitution,  not  capable  of  manual  labor  and  therefore  not 
fit  to  be  put  to  any  trade ;  and  that, ,  as  the  ward  was  thus 
incapable  of  gaining  a  livelihood  by  bodily  labor,  the  plain- 
tiff thought  it  bis  duty,  as  his  guardian,  to  send  him  to 
school  and  give  him  such  an  education  as  to  qualify  him  for 
some  other  employment,  by  which  he  might  support  him- 
self;  and  that,  for  these  reasons,  after  keeping  him  at  coun- 
try schools  for  several  years,  he  placed  his  ward  at  a  respect- 
able academy  up  the  country  during  the  years  1836  and 
1837,  at  an  expense  considerably  exceeding  the  current  pe- 
cuniary income  of  his  property.  The  bill  further  charges, 
that  the  negro  woman  belonging  to  the  ward,  after  becoming 
grown,  had  children,  and  by  reason  thereof  no  hires  could 
be  got  for  her  after  the  year  1834,  but  that  she  and  her  fami- 
ly became  chargeable,  and  in  1836  the  sum  of  $27,  and  in 
1837  the  suoi  of  $48  were  paid  for  keeping  them.  And  the 
bill  further  charges,  that,  the  health  and  constitution  of  his 
ward  not  becoming  better  at  school,  the  plaintiff,  at  the  earn- 
est request  of  his  brother  and  with  the  hope  that  it  would 
essentially  benefit  his  health  and  strengthen  his  constitution, 
consented  that  he  should  spend  some  time  in  the  Western 
States,  and  supplied  him  with  the  necessary  clothing  for 
that  purpose  and  money  to  bear  his  expenses.      Upon  all 
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^•^•"^•^  irbich  transnctions  the  plaintiff  claims  a  balance  due  him  in 
__^  principal  money  in  Junnary,   1838,  of  $669  741.    During 
Long     ihe  year  1838,  William  Long,  the  infant,  died,  intestate,  in 
Noiccmu  Tennessee ;  and  administration  of  his  estate  was  granted  to 
the  defendant,  who  received  from  the  plaintiff  the  negro  wo- 
man and  her  four  children,  which  she  had  while  under  the 
management  of  the  plaintiff,  and  sold  them  for  the  sum  of 
$1487  50.    The  praydr  of  the  bill  is,  that  the  plaintiff  may 
out  of  that  sum  be  re-paid  his  advances,  which  he  avers 
}were  made  in  good  iaith  by  him  for  the  reasons  set  forth  in 
the  bill,  and  were  unavoidable  and  necessary. 

The  answer  does  not  deny  any  of  the  material  statements 
of  the  bill,  but  insists,  that  in  law  the  plaintiff  had  no  au- 
thority to  make  expenditures  for  the  ward  or  his  estate,  ex- 
ceeding the  income,  and  that  these  were  not  proper  but  ex- 
travagant expenditures,  and  therefore  that  they  ought  not  to 
be  re  imbursed  to  the  plaintiff. 

By  the  consent  of  the  parties  it  was  referred,  withotit  pre- 
judice, to  the  Master  to  enquire,  what  sums  had  been  laid  oiit 
by  the  plaintiff  on  behalf  of  bis  ward  for  his  education  and 
maintenance  and  the  charges  on  bis  property,  and  what  was 
proper  to  he  allowed  to  the  plaintiff  for  his  disbursements  on 
that  account.  From  the  Master's  report  and  the  evidence 
taken  by  him  it  appears,  that  William  Long  was  from  infan- 
cy sickly  and  of  a  feeble  constitution,  and  incapable  of  bodi- 
ly labor;  that  he  was  sent  by  his  guardian  to  ordinary  schools 
for  several  years,  during  which  time  the  guardian  charged 
only  the  small  sums  paid  for  tuition  and  nothing  for  board, 
though  all  his  expenses  during  that  period  were  worth  $100 
a  year;  and  that  he  then  sent  him  in  1836  and  1837,  as 
charged  in  the  bill,  to  a  good  academy  in  Wake  county,  and 
for  this  latter  period  charged  the  sums  paid  by  him  for  cloth- 
ing, board  and  tuition.  Thereupon  the  Master  reports  a 
balance  of  principal  money  of  $42$  84,  diie  to  the  plaintiff 
for  such  disbursements  as  the  Master  thinks  he  ought,  as 
guardian,  to  have  made,  including  the  charges  on  the  estate  ; 
and  upon  that  ho  con  putes  interest  up  to  the  date  of  the  re- 
port, making  in  the  whole  the  sum  of  $526  28.    In  ascer- 
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taining  this  sum,  the  Master  rejected  the  plaintifl's  charges  Dfcemher 

for  advances  to  fit  out  the  ward  for  travelling  to  the.west,  be- ^__ 

sides  some  other  small   items.      No  exception   is  taken  on     Long 
either  side  to  the  report ;  bnt  the  case  has  been  brought  on  f^orcom. 
to  a  hearing  upon  the  pleadings  and  the  report  and  evidence, 
and  submitted  on  the  question,  whether  the  guardian  can 
maintain  his  claim  for  disbursements  l)e7ond  the  annual 
profits  of  the  orphan's  estate. 

It  is  the  general  rule,  that  the  court  will  not  go  beyond 
the  income  of  the  child's  estate  for  maintenance  and  educa- 
tion ;  and  much  less  is  the  court  inclined  to  authorize  a 
guardian,  of  his  own  head,  to  encroah  on  the  capital  of  the 
ward's  property,  for  those  purposes.  But  we  conceive  it  is 
wrong  to  say,  that  those  rules  are  so  positive  and  strict  as  to 
admit  of  no  exceptions.  There  tsno  doubt  that  the  Chan- 
cellor has  often  taken  a  part  of  the  capital  for  a  child's  ap- 
prentice fee,  or  otherwise  putting  him  out  in  life  ;  and  that 
even  for  maintenance,  as  a  matter  of  necessity, ,  the  capital 
may  be  so  applied,  when,  from  the  possession  of  property, 
the  infant  cannot  be  entitled  to  maintenance  as  a  pauper, 
and,  from  mental  imbecility  or  want  oi  bodily  health  or 
strength,  he  cannot  be  maintained  from  the  profits  of  his 
property  nor  put  out  apprentice  and  maintained  by  his  mas- 
ter. In  such  a  case,  while  there  is  any  part  of  the  estate,  it 
must  be  applied  to  keep  the  unfortunate  infant  alive.  Our 
statute  of  1762  preserves  all  the  powers  of  the  Court  of 
Chancery  over  orphans  and  their  estates  ;  and  by  the  act  ot 
1S27,  that  power  is  extended  to  the  sale  of  any  estate,  real 
or  personal,  if  the  court  thinks  such  sale  to  the  interest  of 
the  infant.  The  County  Court  may  not  be  authorized,  un- 
der the  act  of  1762,  to  do  more  than  apply  the  profits  of  one 
year  to  the  deficit  of  a  preceding  year ;  but  the  Court  of 
Equity  hath  power — ^though  it  may  be  seldom  willing  to 
exercise  it — to  take  the  capital  itself  and  apply  it  for  main- 
tenance, either  future  or  past.  It  is  obvious  that,  if  in  any 
case  that  can  be  done,  the  present  is  a  proper  one  in  which 
to  exercise  the  power.  It  is  nearly  as  strong  as  any  that  can 
be  conceived.     The  ward  was  supported  by  the  guardian 
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Decembei  for  the  frreater  part  of  his  minority-  without  any  chaYge  for 

clothing  or  board,  doubtless,  from  fraternal  affection.     But 

Long     being  totally  disqualified  by  nature  for  any  employment  rn- 

NoTOom.  Q^iiring  bodily  labor,  there  was  actually  a  physical  necessity 
for  greater  expenses  than  the  income  would  meet ;  that  is, 
regarding  income  as  made  up  of  annuaal  profits  in  money. 
The  court  then  would  have  been  obliged  to  order  a  sale  of 
the  negroes  for  the  purpose  of  maintenancCi  or  authorize  tho 
guardian  to  make  advances  upon  tbe  credit  of  this  growing 
property.  Tho  question  is,  whether  the  court  shall  now 
sanction  such  disbursements  as  are  deemed  to  have  been  pro- 
per, or  refuse  to  do  so  upon  the  single  ground,  that  the 
guardian  did  not  apply  and  obtain  the  previous  authority  of 
the  court.  And  we  are  free  to  say,  that,  hard  as  the  case 
might  be  upon  the  guardian,  making  expenditures  for  main- 
tenance and  education  from  the  best  motives^  we  should,  in 
an  ordmary  case,  feel  it  our  duty  to  let  him  suffer, rather  than 
endanger  the  property  of  minors  by  allowing  the  guardian 
to  act  on  his  own  discretion.  If  he  chooses  to  advance 
beyond  the  income,  ho  must  not,  in  general,  look  to  the  court 
for  assistance,  but  must  depend  on  the  sense  of  honor  and 
justice  of  the  ward,  and  his  living  to  cotne  of  age.  But  we 
think  the  court  ought  to  sustain  such  expenditures,  when 
they  were  demanded  by  such  circumstances,  amounting  in* 
deed  to  physical  necessity,  as  would  have  compelled  every 
court  to  authorize  them  without  a  moment's  hesitation— 
This  is  not  a  case,  where  the  guardian  thought  he  was  mere- 
ly promoting  the  ward's  welfare  by  educating  him  for  a 
higher  walk  in  life  than  was  suitable  to  his  degree  and  cir- 
cumstances: in  such  a  case  the  guardian  must  be  benevo- 
lent at  his  own  expense,  and. not  at  that  of  the  ward.  But 
it  is  a  case,  in  which  a  guardian  was  endeavoring  to  save 
the  ward's  life  by  removing  him  to  a  healthy  situation,  and 
there  educating  him,  because  he  could  be  brought  up  to  no 
other  pursuit.  That  the  expenditures  were  bonajide  there 
can  be  no  doubt.  The  plaintiff  was  the  brother  of  the  or* 
phan  and  one  of  his  presumptive  next  of  kin,  and  made  ma« 
ny  expenditures  on   him  gratuitously.    Besides^  there  are 
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other  circumstances,  which  are  very  particular,  and  take  this  December 

case  out  of  the  comnaon  rule.    In  one  sense,  these  advances 1_ 

may  be  said  to  have  been  made  out  of  the  profits  of  the  pro-  Long 
perty,  inasmuch  as  there  was  only  one  slave,  when  the  i^onom. 
plaintiff  became  guardian,  then  worth  probably  $300,  and 
they  increased  to  five  in  number,  and  were  sold  by  the  ad- 
ministrator for  $1,487  50.  Here  there  is  a  prpfit  of  nearly 
three  times  the  master's  allowance  to  the  plaintiff.  But  if 
the  issue  is  not  to  be  regarded  as  profits,  properly  speaking, 
but  rather  as  the  growth  of  the  stock  itself  or  increment  of 
capital,  yet  it  was  for  the  interest  of  the  infant,  in  a  pecunia- 
ry point  of  view,  that  the  guardian  should  make  the  neces- 
sary advances  upon  the  faith  of  these  accessions  to  the  pro- 
perty, rather  than  by  an  application  to  the  court  to  have  the 
pro{)erty  itself  sold.  If  this  last  course  had  been  adopted 
and  the  price  put  to  interest,  there  would  have  been  an  income 
of  only  $18  or  $20,  which  would  have  been  entirely  inad- 
equate, and  required  an  order  to  apply  the  capital  and  thus 
exhaust  it.  It  was  much  more  to  the  advantage  of  all  con- 
cerned, either  immediately  or  remotely,  that  the  guardian 
acted  as  he  did.  Indeed  we  do  not  see  that  he  might  not 
have  been  allowed  the  advances  for  the  outfit  to  Tennessee, 
upon  the  same  principle  on  which  he  ought  to  get  back  phy- 
sician's bills' ;  for  certainly  the  property  is  to  be  managed  for 
.  the  benefit  of  the  owner,  and  not  merely  with  an  eye  to  the 
advantage  of  his  heir  or  next  of  kin.  But  the  master  has 
not  allowed  that  item  nor  several  others,  and  the  plaintiff 
submits  to  the  report ;  and,  therefore,  the  court  looks  no  fur- 
ther into  it.  But  upon  the  particular  circumstances  of  this 
case :  since  the  court,  if  applied  to,  must  have  directed 
these  expenditures  in  the  first  instance,  as  they  were  abso- 
lutely necessary;  since,  upon  that  application,  the  court 
could  only  have  directed  the  money  to  be  raised  by  a  sale  of 
the  negro  belonging  to  the  orphan,  which  would  then  have 
yielded  but  an  inconsiderable  sum ;  since,  by  not  applying 
to  the  court,  the  slave  was  kept,  until,  with  her  issue,  the 
value  increased  five  fold — so  that,  in  fact,  the  pecuniary  inter- 
ests of  the  orphan  were  thejieby  greatly  promoted,  instead  of 
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December  being  impaired :  under  these  particular  circumstances,  the 
court  feel  justified  in  decreeing  to  the  plaintiff  the  sum  re- 
ported dued  to  him  by  the  master ;  and  the  defendant  must 
also  pay  the  costs,  as  a  charge  upoa  the  assets  in  his  hands. 

Per  Curiam.  Decree  accordingly. 


PHILIP  SNIDER  t».  PHILIP  LACKENOUR  and  others. 

Where  a  party  ngna  and  aeaka  deed  in  the  peaenee  of  witi^eeoew,  and  it  ia 
afterwards  at  his  instance  proved  and  registered,  this  amounts  to  a  deliTeiy, 
though  the  execution  was  in  the  absence  of  the  grantee,  in  whose  possession 
the  instrument  was  neter  actually  placed. 

This  cause  was  transferred  by  consent  of  parties,  at  the 
Fall  Term,  1842,  of  the  Court  of  Equity,  of  Stokes  couhty^to 
the  Supreme  Court.  The  facts  are  stated  in  the  opinion  de- 
livered in  this  court. 


JKendenhall  for  the  plaintiff. 
Mprehead  for  the  defendants. 

Gaston,  J.    The  plaintiff,  Philip  Snider,  filed  this  bill  in 
July  1841,  against  Philip  Lackenour  and  Samuel  and  Eliz- 
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^beth  the  wife  of  said  Samuel,  defendants.  In  it  he  charges,  Deeember 

that  in  1814  he  intermarried  with  SaloiM,  the  daughter  of 1. 

George  Lackenour,  by  whom  he  had  several  children  ;  that  Snider 
in  the  year  1832,  the  said  George,  intending  t&  divide  his  LackJnoor. 
estate  among  his  chrldren,  conveyed  to  the  plaintiff,  by  a  deed 
of  gift  duly  executed  and  registered,  a  female  slave  named 
Betty  and  her  child  David;  that  shortly  thereafter  the  plain* 
tiff's  wife  died,  and  the  said  George,  repenting  of  the  bounty 
which  he  had  conferred  on  the  plaintiff,  contrived,  by  some 
means  unknown  to  the  plaintiff,  to  get  the  said  deed  out  of 
(be  plaintiff's  chest,  where  it  had  been  deposited  for  safe 
keeping;  that^ thus  having  the  deed  in  his  posseseion  and 
also  the  slaves  which  had  been  transferred  by  said  deed,  and 
supposing  that  thereby  the  title  to  said  slaves  had  revested 
in  him ;  the  said  George  by  his  will  ucpdertook  to  dispose  ot 
the  same  in  the  following  words,  viz:  '< My  negro  woman 
Betty  and  her  child  David,  I  give  unto  my  heirs,  to  have 
and  to  hold  forever,  conditioned  that  the  above  named  ne* 
groes  are  not  to  be  sold  out  of  their  families,  otherwise  to  do 
with  the  said  negroes  as  they  see  cause,  but  it  i»  ray  will  not 
to  misuse  said  negroes  while  they  behave  welF,  neither  to 
hire  them  to  any  other  person  against  any^of  my  heirs  will;" 
thixi  the  said  George  appointed  the  defendant  Philip  Lacke«> 
Dour  his  executor,  and  that  said  Philip,  after  the  death  of 
his  testator,  proved  the  said  will  and  took  upon  himself  the 
duty  of  executing  the  same.  The  plaintiff  then  charges 
that  the  defendant  Philip  tried  for  some  years,  both  by  per-' 
suation  and  threats,  to  prevail  on  him  to  surrender  his  claim 
to  the  said  ne(;roes  ;  that  he  represented  to  the  plaintiff,  that 
the  deed  of  gift  was  invalid^  because  it  had  never  been  de- 
livered, and,  if  valid,  that  the  title  thereunder  acquired  was 
destroyed  because  the  deed  was  lost;  that  he  threatened  to 
sue  the  plaintiff  and  break  hrm  up  if  he  would  not  surrender 
his  claim  ;  that  the  other  children  of  the  testator  joined  in 
these  efforts,  owd  represented,  that,,  unless  such  surrender 
was  made,  the  estate  of  the  testator  could  never  be  settled  ; 
that  the  plaintiff's  eldest  son  Joshiw,  who  was  entitled  under 
the  will  of  the  testator  to  a  legacy,  which  the  executor  re* 

S2 
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^^•^*w  fused  to  pay,  unless  the  plaiutiff  would  comply  with  these 

L.npplications,  and  also  the  plaiutiff 's  brolheMuIaw,  John 

Snider  Clause,  were  prevailed  on  by  the  said  defeqdant  to  exert  their 
iMUnbar.in^uence  over  the  plaintiff  to  induce  him  to  relinquish  his 
claim  ;  that  he,  being  an  illiterate  man  and  being  thus  im« 
portuned  and  alarmed,  was  prevailed  upon  to  execute  an  in- 
strument of  writing,  which  had  been  prepared  by  the  coun* 
sel  of  the  defendant,  a  gentleman  of  high  ruspectability,  in 
-  whom-  the  plaiutiff  reposed  great  confidence,  and  which  that 
gentleman  tolcl  him  he  ought  to  sifjfn,  releasing  ail  claim  to 
the  said  negro  woman  and  child,  and  to  the  issue  of  said 
woman  born  subsequently  to  the  date  of  the  deed  of  gift. — 
The  plaintiff  charges,  that  this  instrument  was  thus  obtain- 
ed from  him  by  undue  influence,  menaces,  misr^^presenta- 
tion  and  Irnud,  and  states  that  afterwards  a  pretended  sale 
was  made  of  these  negroes  to  the  defendants  Read  and  wife, 
who  claim  to  hold  the  same  thereunder,  but  in  truth  hold 
the  same  for  the  defendant  Philip,  and  the  bill  prays  that  the 
said  negroes  may  be  delivered  to  the  plaintiff,  and  an  ac* 
count  ordered  of  their  hires  and  profits ;  that  the  release  of 
the  plaintiff  may  be  declared  void  and  cancelled,  and  that 
the  original  deed  under  which  the  plaintiff  claims  the  ne- 
groes, may  be  restored  to  him. 

The  defendants  answered  the  bill.  The  defendaut  Philip 
stater,  that  the  deed  of  gift  to  the  plaintiff  was  prepared  by 
the  late  George  Lackenour,.  was  signed  and  sealed  by  him, 
was  attested  at  his  request  by  witnesses,  and  without  being 
delivered  to  or  even  seen  hy  the  plaintiff,  was  by  direction  of 
the  said  George  proven  in  court  and  registered ;  that  after- 
wards the  snid  George  applied  t£>  the  register  for  the  deed, 
got  it  and  kept  it,  together  with  the  negroes  therein  named, 
in  his  possession  until  his  death  ;  thot  afterwards,  when  the 
said  George  was  about  to  make  his  wilt  and  then^by  to  make 
Q  different  disposition  of  the  said  negroeS|  he  informed  this 
defendant  that  the  plaintiff  had  agreed  to  re-convey  the  said 
negroes  ta  the  said  George's  children ;  that  after  the  death 
of  the  said  George  the  defendant  as  his  executor  applied  to 
counsel  for  advice  and  was  informed  by  him  that  it  was  pro- 
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per  that  the  plaintiff  shonld  execute  a  release  of  his  claim  Deeembw 
to  said  negroes;  and  that  the  said  release  was  executed  by  ' 

the  said  plaintiff  freely,  without  any  undue  influence,  mis-  8nid«r 
representation,  menaces,  or  fraud.  The  defendant,  specially  lj^J^^^. 
and  particufaily,  denies  each  and  every  of  the  specific  alle- 
gations in  the  bill,  tending  to  shew  such  influence,  threats, 
misrepresentations  and  fraud ;  alleges  that  he  had  no  person- 
al interest  in  obtaining  said  release,  and  in  seeking  for  it  was 
governed  by  no  other  motive  than  the  desire  of  executing 
his  duty  as  executor;  and  avers  that  by  the  consent  of  all 
interested,  a  sale  was  made  of  the  said  negroes  subject 'to  the 
conditions  mentioned  in  the  will,  to  the  defendants  Read  and  > 
wife,  and  that  such  sale  was  made  bona  fide  and  not  in  trust 
for  the  derendant.  This  answer  further  states,  that  by  the 
will  of  George  Laekenour  a  negro  woman  Milly  is  given  to 
the  plaintiff,  who  holds  the  same  by  virtue  thereof,  and  wlio 
he  contends  will  not  therefore  be  permitted  to  impeach  the 
dispositions  therein  made  of  Betty  and  her  children,  and 
shews  that  considerable  bequests  were  therein  also  made  to 
the  plaintiff's  children,  which  would  not  have  been  made, 
had  not  the  testator  regarded  himself  as  having  the  right  to 
dispose  of  Betty  and  her  children  as  he  has  done  by  the 
will.  The  other  defendants  answer  that  they  never  knew  of 
the  deed  ol  gift  to  the  plaintiff,  and  had  never  heard  of  it 
antil  after  they  had  purchased  Bet  and  her  children  ;  that 
they  purchased  the  said  Bet  and  her  children  from  the  exec- 
utor in  April,  IS34,  with  the  full  approbation  of  all  the  per* 
sons  interested  in  the  bequest  of  said  negroes,  who  had  ar« 
rived  at  age  and  of  the  guardian  of  the  plaintiff's  children 
who  were  under  age;  that  the  said  Betty  was  a  delicatei 
sickly  woman,  and  afarorite  of  the  testator ;  that  their  prin- 
cipal object  in  purchasing  her  was  to  fulfil  the  testator's  hu- 
mane intentions  in  regard  to  the  said  Bdtty ;  that  they  pur- 
chased absolutely  and  bona  fide  for  theinselvvs,  and  not  un- 
der any  trust,  express  or  implied,  for  the  defendant  Philip; 
that  they  have  had  open,  continued  and  notorious  possession 
of  the  said  Bet  and  her  children  ever  since  their  said  pur* 
cbaee ;  they  deny  ail  the  allegations  of  undue  influence,  ma« 
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December  naces,  misrepresentation  and  fraud,  charged  in  the  plaintiff's 

bill ;  insist  that  tboy  are  the  rightful  owners  of  the  said  Bet 

tfoider    and  her  children ;  insist  upon  the  statute  of  iimitatious  pro- 

Lms^^ogr,  tecting  their  possession  and  pray  to  haFe  the  same  benefit  of 
it  as  though  they  had  specialty  pleaded  the  same  in  bar. 

Upon  the  proofs  the  following  facts  are  established.    The 
deed  of  gift  from  George  Lackenour  to  the  plaintiff  was  exe- 
cuted in  the  absence  of  the  plaintiff,  was  attested  in  the  pre- 
sence of  the  donor  by  two  witnesses,  and  at  the  request  of 
the  donor  was  proved  and  registered.      We  hold  therefore 
unhesitatingly,  that  the  defence  set  up  that  it  wns  not  deliv- 
ered is  in  law  unfounded.      These  acts  are  conclusive  a- 
gainst  the  donor  and  those  claiming  under  him,  that  there 
was  a  valid  delivery.    Shortly  before  the  death  of  George 
Lackenour,  he  made  known  to  the  plaintiff  his  wish  to  make 
a  disposition  of  property  by  his  will  for  the  benefit  of  the 
plaintiff,  his  own  children,  and  his  grand-children,  the  chil- 
dren of  the  plaintiff,  which  could  not  be  effected  unless  the 
plaintiff's  claim  under  the  deed  of  gift  was  relinquished. — 
The  plaintiff  thereupon  agreed  to  re-convey  these  negroes. 
This  was  not  done  in  the  life-time  of  George  Lackenour. — 
But  some  years  after  bis  death,  in  pursuance  of  the  plaintiff's 
promise  made  to  the  deceased,  and  for  the  purpose  of  having 
an  effectual  settlement  of  the  estate  agreeably  to  the  dispo- 
sitions of  the  will,  the  plaintiff  in  December,  1838,  or  Janu- 
ary, 1839,  executed  unto  the  executor  the  defendant  Philip, 
a  deed  conveying  all  his  title,  interest  and  claim  in  the  said 
negroes  to  dispose  thereof  as  the  will  directs.    This  convey- 
ance and  relinquishment  of  title  was  executed  freely  and  ad- 
visedly without  any  undue  influence,  importunity,  threats  or 
misrepresentation. 
Upon  these  facts  it  is  our  duty  to  dismiss  the  bill  with  costs. 

Feb  GuftiAM.  Sill  dismissed  with  costs. 
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JOHN  A.  GREEN,  Executor  &c  w.  GARD  THOMPSON. 

A  court  will  not  aimul  dupositloiu  of  property,  because  thej  are  improvident,  December 
or  such  M  a  wise  man  would  not  have  made  or  a  man  of  nice  honor  have      1842. 
consented  to  receive ;  but  all  the  contracts  of  an  individual,  even  his  gratui-  — — — 
tons  acts,  if  formally  executed  and  no  power  of  revocation  reserved,  are 
binding,  unlesb  they  can  be  avoided  because  of  surprise,  or  mistake,  want  of 
freedom,  undue  inflnwncff,  ^  suggestion  of  a  falsehood  or  the  suppreasion  of 
truth. 

This  case  was  transferred  to  the  Supreme  Court  from 
Wayne  Court  of  Equity,  at  Full  Term,  1842,  by  consent  of 
parties. 

The  facts  will  be  found  stated  in  the  opinion  delivered  in 
this  court. 


J.  H.  Bryan  for  the  plaintiff. 
Henry  for  the  defendant. 

Gaston,  J.  The  original  bill  in  this  case  was  filed  by 
David  Edwards,  as  complainant,  against  Card  Thompson 
the  defendant ;  and  it  prayed  for  relief  against  a  conveyance, 
and  to  have  it  set  aside,  as  having  been  obtained  by  the  de- 
fendant from  the  complainant  by  surprise,  imposition  and 
fraud.  David  Edwards  died,  and  John  A.  Green  was  per- 
mitted to  revive  the  suit  and  to  prosecute  the  same  as  party 
7>laintiff.  Upon  the  pleadings  and  proofs  the  fact  appear  to 
be  these  : 

The  testator  of  the  plaintiff  was,  at  the  time  of  the  trans- 
action complained  of,  about  seventy-five  years  of  age.    He 
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Deeembrr  ^ras  illiterate,  and  a  man  of  feeble  judgment  but  of  unosu- 

l^ally  vigorous  constitution,  and  competent  to  and  even  shrewd 

Green    in  the  management  of  his  ordinary  affairs:    He  had  always 
TboBipe(m.  l^^t^  addicted  to  drinking,  and,  when  drunk,  was  liable  to 
be  imposed  upon  by  flattery  or  by  playing  upon  his  passions 
and  prejudices.    He  was  a  man  of  petulant  disposition,  vio- 
lent temper  and  offensive  manners,  and  lived  alone,  having 
driven  off  his  wife  by  such  cmel  treatment  as  induced  her 
to  obtain  a  divorce  from  his  bed  and  board,  and  caused  his 
only  son  to  leave  him,  against  whom  he  cherished  a  strong 
resentment.    He  had  grand-children,  the  children  of  a  de- 
ceased son  who  lived  remote  from   him,  and  with  them  it 
does  not  appear  whether  he  did  or  did  not  maintain  any  in- 
tercourse.   The  defendant  had  morried  his  niece,  and  for 
her  he  was  accustomed  to  express  sentiments  of  regard,  and 
with  her  he  had  ibr  some  time  expressed  a  desire  to  reside. 
On  the  7th  of  ftfarch,  1838,  he  and  the  defendant  jointly  ex- 
ecuted an  instrument  under  seal,  purporting  to  be  an  inden- 
ture, whereby,  in  consideration  of  the  sum  of  one  dollar  ac- 
knowledged to  have  been  received  from  the  defendant,  and  of 
the  covenants  therein  contained,  and  of  divers  other  good 
causes  him  the  said  Edwards  thereunto  moving,  he  gave, 
bargained  and  sold  unto  the  defendant  and  his  assigns  forev- 
er ten  negroes  by  name,  two  ot  whom  were  women  and  the 
others  their  children,  five  head  of  cattle  and  twenty-seven 
bead  of  hogs;  and  whereby  the  defendant  covenanted,  at  the 
defendants's  own  cost  and  charges  and  at  the  defendant's 
house,  to  maintain  and  keep  the  said  Edwards  with  good 
and  sufficient  food,  raiment  and  lodging  during  his  life,  and 
to  furnish  him  with  horse,  sulkey  and  boy  to  wait  on  him  ; 
rnd  whereby  it  was  also  declared,  that,  if  the  said  Edwards 
should  prefer  to  reside  with  some  other  person,  then  he  was 
to  have  the  privilege  to  take  the  said  negroes,  cattle  and 
hogs  to  keep  during  his  life,  all  of  which,  at  his  death,  were 
to  return  to  the  said  defendant  and  his  assigns.    The  pro- 
perty, so  conveyed,  was  worth  about  $3,500,  consituting 
rather  more  than  half  of  what  he  was  worth;  but  it  yielded 
little  or  no  immediate  profit,  as  the  expense  of  mnintaining 
the  negroes  was  equivalent  to  the  value  of  their  services.^— 
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He  retained  a  tract  of  land  valued  at  $860,  a  negro  man  and  December 
negro  woman  worth  together  $900,  about  $340  in  cash,  good  ^  ^^' 
DOtes  to  the  amount  at  least  ot  $190,  two  horses  and  a  sul-  Graen 
key.  The  instrument  was  prepared  under  his  immediate  in-  ^hompmu. 
structions,  after  having  been  modified  several  limes  by  his 
friends  (who  appear  to  have  been  entirely  disinterested  and 
to  have  possessed  and  deserved  his  confidence)  in  such  a 
way  as  to  make  it  consistent  with  his  declared  wishes.  Cars 
was  taken  to  explain  the  meaning  and  operation  of  it  to  him 
before  it  was  executed,  and  it  was  executed  by  him  deliber-  , 
ately,  while  perfectly  sober  and  in  the  full  possession  of  his 
understanding,  and,  as  far  as  appears,  without  the  solicitation 
or  urgency  or  unfair  practices  of  any  kind  on  the  part  of  the 
defendant  or  any  other  pefson.  Afler  the  execution  of  the 
instrument,  he  resided  a  few  months  at  the  defendant's  house, 
whore  he  was  decently  maintained  and  kindly  treated :  but 
in  the  course  of  the  summeF  of  1S38,  he  became  dissalisfiedi 
quarrelled  with  the  family,  and  refused  to  stay  any  longer 
there.  The  cause  of  quarrel  need  not  be  particularly  stated. 
It  was  one  disgraceful  to  hhn,  and  reflecting  no  blame  on 
any  member  of  the  family.  After  the  quarrel,  he  demanded 
his  negroes,  but  having  avowed  his  determination,  as  soon  as 
they  should  be  received  to*  run  them  oflf  to  Alabama,  the  de« 
fendant  refused  to  surrender  them.  In  September.  1B38,  he 
filed  this  bill,  to  which  the  defendant  put  in  his  nnsweri 
wherein  he  stated  all  the  facts  of  the  case  with  much  can- 
dor, and,  as  far  as  the  evidence  taken  enables  us  to 
judge,  with  great  truth,  and,  proressing  a  readiness  either  to 
maintain  the  complainant  at  the  defendant's  house  4n  the 
manner  stipulated  in  the  indenture,,  or  to  surrender  the  pro- 
l^erty  to  the  complainant,  if  any  adequate  security  could  be 
given  that  the  same  would  not  be  made  way  with,  insisled 
that  the  contract,  as  evidenced  by  the  indentiirey  was  lairly, 
freely  and  deliberately  entered  into,  and  claimed  to  have  the 
full  benefit  thereof. 

A  contract  like  that,  which  ie  here  sought  to  be  rescinded, 
ought  to  be  examined  with  great  care.  It  is  difficult  to  con* 
ceive  of  a  situation,  in  whieh  otie,  entrusted  with  the  man- 
agement of  property,  could  be  more  exposod  to  the  ariificca 


368  EdUITY  CASES  IN  THE 

December  of  imposition,  especially  in  a  contract  for  the  disposition  of 

!    that  property  after  death,  than  the  condition  in  which  we 

Graen    find  the  testator  of  the  plaintiff,  at  the  time  when  this  instrn* 

Thomneon  ™^"^  ^^'  executed.  Of  advanced  years,  weak  intellect,  ca- 
pricious temper,  violent  passions  and  vicious  habits — desert- 
ed and  jnstly  deserted  by  his  wife  and  only  child,  and  in  re- 
turn haling  with  bitter  hatred  those  who  ougrht  to  have  been 
the  objects  of  his  affection,  and  the  stay  and  solace  of  his  old 
age — driven  off  by  his  offensive  manners  from  an  associa- 
tion with  the  go<Kl  and  decent  part  of  his  fellow  men — this 
cheerless,  solitary  being  was  well  fitted  to  become  the  prey 
of  flatterers,  parasites,  cheats  ond  false  friends.  We  should 
be  inattentive  to  the  plainest  and  highest  obligations  of  jus« 
tice,  if  we  did  not  extend  to  him  all  the  protection  which  his 
hopeless  state  required,  and  did  not  watch  over  every  trans- 
fer of  property  obtained  from  him  Inrith  suspicious  viorilunce. 
And  if  we  could  see  in  the  case  under  consideration,  that 
any  arts  or  stratagems  had  been  used  to  lead  him  into  the 
arrangement  complained  of,  or  that  it  was  probably  efiected 
under  the  influence  of  a  misplaced  confidence,  or  that  it  was 
made  in  haste  and  without  full  knowledge  of  its  nature  and 
consequences,  or  without  an  opportunity  of  free  consul tait)n 
with  those  competent  to  advise  him,  and  honest  to  give  him 
faithful  counsel-^rf  we  could  declare  it  to  have  been  obtain- 
ed by  what  the  law  pronounces  fraud — we  should  cheerful- 
ly interpose  to  give  the  relief  asked.  But  we  must  not  for- 
get that  the  right  to  dispose  of  property  at  the  will  of  the 
owner  belongs  to  every  man,  whom  the  law  acknowledges 
to  be  sui  juris  ;  that  the  courts  of  justice  must  not  arrogate 
to  themsielves  the  power  to  annul  dispositions,  because  they 
nre  improvident,  or  are  such  as  a  wise  man  would  not  have 
made,  or  a  mm  of  nice  honor  have  consen-ted  to  receive  ;  and 
that  all  his  bargains,  nay,  even  his  gratuitous  acts,  it  fornna!ly 
executed  and  no  power  of  revocation  reserved,  are  binding, 
unless  they  can  be  avoided  because  of  surprize,  or  mistake, 
want  of  freedom,  undue  influence,  the  suggestion  of  a  false- 
^  hood  or  the  suppression  of  truth.  ViUers  v  Beaumontj  1 
Yes.  lOa  I^guenin  v  Basilt,  14  Yes.  273.  Pratt  v 
Barker^  1  Sim.  1. 
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The  evidence  is  complete  that  here  WM  no  surprise,  mish  December 

take  or  want  of  freedom,  and  that  the  instrument  was  fram- ^ 

ed  in  accordance  with  the  deliberately  formed  and  well  un-  Chneea 
derstood  purposes  of  the  plaintiff's  testator.  There  isnoxhompMo. 
evidence  of  undue  influence  or  deceit — unless  such  evidence 
be  furnished,  as  the  plaintiff's  counsel  insists  it  is  furnished|- 
by  the  very  nature  of  the  contract.  Certainly  there  may  be 
bargains  so  manifestly  unequal  and  unfair,  as  to  furnish  of 
themselves  proof  of  imposition.  Of  this  kibd^  are  sales, 
where  the  inadequacy  of  price'  is  so  enormous  as  to  shock 
the  conscience.  .  The  plaintiff's  coimsel  has  endeavored  to' 
bring  this  doctrine  to  bear  upon  the  case  before  us.  He  has 
urged  thaUhe  sole  consideration  for  the  transfer  of  property 
to  the  value  of  $3^500^  was  the  charge  of  maintaining  this 
old  man  daring  the  iew  and  evil  days  that  yet  remained  to 
him,  and  that  this  charge  was  out  of  all  proportion  to  the 
value  of  the  property  transferred.  But  in  the  first  place  it 
is  manifest,  that  this  was  not  the  sole  consideration  of  the 
conveyance.  The  deed  declares  there  were  other  conside- 
rations, and  none  can  doubt  but  that  affection  for  his  niece 
constituted  one  of  them,  and  a  conveyance  of  property  to 
the  husband  was  a  natural  and  ordinary  mode  of  shewing 
affection  for  his  wife.  But,  in  the  next  place,  it  is  difficult 
if  not  impracticable,  to  institute  a  comparison  between  the 
charge,  as  the  defendant  had  engaged  to  execute  it,  and  the 
value  of  the  property  transferred.  The  charge  was,  that  he 
should  be  maintained  at  the  defendanVs  own  house,  and  some' 
of  the  most  respectable  witnesses  examined  in  the  case  have 
testified,  that  all  the  old  man's  property  would  not  by  them 
be  deemed  a  sufficient  remuneration  for  a  mainlenance  so 
afforded. 

In  the  course  of  the  argument  much  stress  has  been  laid 
by  the  plaintiff's  counsel  on  the  circumstance,  that  the  in- 
strument makes  a  very  insufficient  provision  for  the  mainte- 
nance of  the  old  man,  if  he  should  choose  to  remove  from 
the  defendant's  house.  In  that  event  it  merely  provides  for 
the  restitution  to  him,  dnrins:  the  remainder  of  his  life,  of 
the  property  conveyed,  and  ihis^  inasmuch  as  the  property 

T2 
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December  was  Dot  immediately  productive,  wonid  be  rather  an  incnm* 

brance  than  a  benefit.    There  is  no  part  of  the  conveyance, 

Oroeo    which  may  be  so  emphatically  pronounced  to  be  the  nnbi* 

f|i|^og,p0OQ^assed  and  original  stiggestion  of  Edwards  himself,  as  this 
which  has  been  made  the  subject  of  special  exception.  It 
was  introdnced  into  the  instrument  at  his  dictation  by  Mr. 
Washington,  whom  he  consulted  specially  for  that  purpose, 
in  lieu  of  a  provision  contained  in  a  iormer  deed,  which  had 
been  drawn  up  by  the  present  plaintiff,  whereby  an  annuity 
was  stipulated  to  be  paid  to  him,  in  case  he  should  prefer  to 
remove  from  the  defendant's  house.    It  may  be  that  the  pro- 

•  vision  preferred  by  him  was  not  a  wise  one,  but  it  may  also 

be,  that  he  had  reasons  for  preferring  it,  which  do  not  im* 
mediately  strike  us.  Though  old,  he  was  of  remarkably 
robust  constitution  and  of  vigorous  health.  He  may  have 
contemplated  many  years  of  life  as  probable,  before  the  ex- 
piration of  which  several  of  the  yonng  negroes,  that  were 
to  be  Ireared  at  the  defendant's  costs,  would  become  iromedi- 
ately  profitable,  and  he  might  prefer,  should  such  a  state  of 
things  bccur,  to  have  it  in  iiis  power  to  receive  these  profits, 
rather  than  take  the  maintenance  stipulated  for  in  the  deed. 
At  all  events,  we  see  nothing  in  the  provision  so  palpably 
absurd,  as  to  force  us  to  the  conclusion  that  the  agreement 
containing  it  was  that  of  a  deceived  man. 

We  are  of  opinion  that  the  bill  must  be  dismissed  with 
costs. 

Per  Curiam.  Bill  dismissed  witli  costs. 
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WILLIAM  T.  MACLIN  and  wiib  tw.  ABSALOM  B.  SMITH  and  oth«iw. 

A  teatator,  after  givuig  certain  pfopertj  to  hia  childfen  in  oommony  deviaea  aap^oamber 
followa:  **  I  lieieby  direct  that  all  the  before  mentioned  properly  given  in  ^^^^' 
common  to  my  aaid  four  children  be  kept  together  for  their  joint  benefit^ 
until  one  of  my  aaid  children  riiall  have  arrived  at  the  age  of  twenty-two 
years,  and  in  the  mean  time  the  proceeda  and  profita  of  the  aame,  after 
keeping  up  the  plantation  I  have  given  them,  to  be  devoted,  or  at  least  ao 
much  thereof  aa  ia  neoeaiajy  to  educating,  achooling,  clothing  and  boarding 
them  and  other  neceaaary  ezpenaea  of  my  aaid  four  children,  until  they  ahaU 
arrive  at  the  age  aforesaid,  and  whenever  any  of  my  aaid  children  shall  at- 
tain to  the  aaid  age  of  twenty-two  years,  it  ia  my  desire  that  at  the  end  of 
the  year  at  which  he  or  ahe  shall  attain  to  their  aaid  age  of  28  yeara,  hia  or 
her  ahare  of  all  the  said  property,  real  and  personal,  hereinbefore  given  to 
all  of  my  aaid  children  in  common,  together  with  the  increaae  and  profita  of 
the  same,  ahall  be  aet  apart  and  allotted  in  severalty  to  hia  or  her  own  uae 
and  benefit :  the  balance  of  the  said  property  to  be  kept,  dMv"  Held  that  the 
profita  do  not  constitute  a  fund  tiricUy  joint,  applicable  to  a  apecific  pur* 
poae,  without  view  to  separate  interests  of  the  children  therein ;  but  that 
each  child  ia  entitled  to  an  equal  ahare  of  Uie  profits,  aa  well  as  of  die  prin- 
cipal property  deviaed. 

In  the  same  will  was  the  following  devise :  ''  It  ia  my  will  and  deaire  that  my 
children  be  sent  to  such  school  aa  will  enable  them  to  acquire  the  best  educa- 
tion and  fit  them  to  maintain  an  elevated  aphere,  afibrding  to  each  the  aame 
oppsrtunities  aa  near  aa  may  be?'  IKsAf  Ihait  ainder  thia  clause  the  guardian 
had  a  right  to  uae,  at  hia  discretion  If  aeeeaaary,  for  the  purpose  of  educat* 
ing  the  children  in  the  manner  here  directed,  not  only  a  fund  aet  apart  in  a 
previous  clause  for  their  education  and  maintenance,  but  alao  the  income  of 
any  other  portion  of  tiie  property  devised  to  them,  or  even  a  part  of  the 
principal  eatato  itaelf. 

This  cause,  bariDg  been  set  f6r  hearing  upon  the  bill  and 
answers,  was  transoiitted,  by  consent  of  parties,  from  the 
Court  of  Equity  of  Northampton  county,  at  Fail  Term^ 
1842,  to  the  Supreme  Court. 

The  bill  was  filed  by  William  T.  Maclin  and  Mary  his 
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Sxnitb. 


Deeember  wife,  and  charged,  that  in  the  year  1835,  Absalom  P.  Smith 
*  died,  having  first  duly  made  his  last  will  and  testament, 
whereof  he  appointed  Absalom  B.  Smith  executor;  that  the 
said  will  was  duly  proved,  and  the  said  Absalom  B.  Smith 
qualified  as  eicecutor — and  the  said  will  was  prayed  to  be 
4akeH  as  a  part  of  the  said  bill — that  the  said  testator  left 
surviving  him  the  plaintiflf  Mary,  and  the  defendants  Vir- 
ginia, John  and  Octayius,  his  only  children — that  the  testa- 
tor by  bis  said  will  devised  and  bequeathed  to  his  said  chil- 
dren a  large  property,  real  and  personal,  which  he  directed 
to  he  kept  together  by  the  exeeutor  or  such  guardian  as 
might  be  appointed  to  them,  until  the  oldest  child  should  ar- 
rive to  the  age  of  22  years,  and  in  the  meantime  that  the 
profits  arising  from  the  said  joint  property  should  be  applied 
to  the  joint  use  and  benefit  of  the  said  children,  and  that  the 
isxpenses  of  each  of  every  kind  should  be  bome  out  of  the 
same — and  also  directed  that  his  children  should  receive 
Jiberal  educations,  so  as  to  fit  them  to  move  in  an  elevated 
sphere  of  life — that  over  and  above  the  said  joint  property, 
Xhe  testatar  bequeathed  to  his  said  children  a  residuum  of 
all  his  property  undisposed  of  m  other  parts  of  his  will,  af- 
ter the  payment  of  his  debts,  equally  to  be  divided  among 
thenjij  and  free  from  any  limitations  or  restrictions  whatev- 
er — that  he  also  devised  to  his  said  children  and  his  widow 
jt  tract  of  land  in  Northampton  county,  called  the  Haynes 
land,  equally  to  be  divided  among  them,  and  not  subject  to 
any  of  the  limitations  annexed  to  the  said  joint  property. 
The  bill  then  charged  that  the  defendant  Absalom,  as  execu- 
tor, received  all  the  said  property  into  his  possession — that 
he  paid  off  all  the  debts  and  demands  against  the  estate — 
and  that  in  1838,  he  was  appointed  guardian  to  the  plaintiff 
JJary  and  to  the  defendants  Virginia,  John  and  Octavius, 
who  are  infants — that  the  said  Absalom  hath  received  large 
sums  of  money  out  of  the  profits  of  the  joint  estate,  the  rent 
of  the  Haynes  land,  and  also  an  occount  of  the  residuum 
devised  to  the  testator's  said  children— -that  in  Septem- 
ber, 1840<  the  plaintiff  Mary  intermarried  with  the  plaintiff 
William—that  previous  to  her  intermarriage  all  her  neces- 
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sary  expenses  were  paid  by  the  said  Absalom  as  her  guar-  Dwembw 


1843. 


dian,  but  that  since  that  time  the  said  Absalon^  hath  refused 
to  allow  any  thing  for  her  support  out  of  the  proceeds  of  the    MtettR 
said  joint  property,  and  that  he  hath  refused  to  account  and    t^^^^ 
pay  oirer  whal  was  due  to  her.    The  bill  then  prays  an  ac- 
count and  decree  for  the  balance,  and  also  that  the  Haynes 
tract  of  land  may  be  sold  &c. 

The  material  clauses  in  the  will  of  Absalom  P.  Smith  re- 
ferred to  in  the  bill  are  the  following  :  "  12th.  It  is  my  will 
and  desire,  and  I  hereby  direct  (hat  all  the  before  mentioned 
property,  both  real  and  personal,  given  in  curomon  to  my 
said  four  children  be  kept  together  for  their  joint  benefit,  un- 
til one  of  ray  said  children  shall  have  arrived  at  the  age  of 
twenty-two  years,  and  in  the  meantime  the  proceeds  atid  pro- 
fits of  the  same,  after  keeping  up  the  plantations  I  have  giv- 
en them  to  be  devoted,  or  at  least  so  much  thereof  as  is  neces- 
sary, to  educatinof,  schooling,  clothing  and  boarding,  and 
other  necessary  expenses  of  my  said  four  childen,  until 
they  shall  arrive  at  the  age  aforesaid,  and  whenever  any  of 
my  said  children  shall  attain  to  the  said  age  of  twenty-two 
years,  it  is  my  desire  that  at  the  end  of  the  year  in  which 
he  or  she  shall  attain  to  their  said  age  of  twenty-two  years, 
his  or  her  share  of  all  of  the  said  property  real  and  personal 
before  given  to  all  of  my  said  children  in  common  together 
with  the  increase  and  profits  of  the  same,  shall  be  set  apart 
and  allotted  in  severalty  to  him  or  her  for  his  or  her  own  use 
and  benefit,  the  balance  of  the  said  property  to  be  kept  to- 
gether for  the  benefit  of  the  rest  of  my  children,  until  they 
attain  their  respective  ages  of  twenty-two  years,  at  the  end 
of  which  year  each  is  to  draw  his  or  her  share  of  the  said 
property  in  manner  and  form  aforesaid."  And  the  19th 
clause  in  these  words :  «<  It  is  my  will  and  desire  that  my 
children  be  sent  to  such  school  as  will  enable  them  to  ac- 
quire the  best  education,  and  fit  them  to  move  in  an  elevated 
sphere,  affording  to  each  the  same  opportunities  as  near  as 
may  be." 

The  defendant  Absalom  B.  Smith  answered,  and  in  his 
answeii  afVer  admitting  the  death  of  the  testator,  the  probate 
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December  of  the  will  and  his  own  quali&cation  as  executor,  stated  that 
'  he  had  received  al  I  the  testator's  estate  into  his  possession  and 
ifMlin  having  paid  off  the  debts,  was  appointed  gaardian  to  the 
g,^  plaintiff  Mary  and  the  other  three  children,  and  ot  the  latter 
was  still  guardian — that  in  both  capacities  of  executor  and 
g:uardian  he  had  endeavored  to  comply  with  the  provisions 
and  trusts  of  the  testator's  will,  and  had  made  to  the  proper 
court  regular,  and  according  to  his  judgment,  proper  returns 
of  his  actings  and  doings ;  and  he  annexed  to  this  his  an* 
swer  a  complete  and  full  account  of  every  matter  and  thing 
in  any  wise  connected  with  the  plaintiff's  demand.  In  regard 
to  the  devise  and  bequest  in  the  12th  clause  of  the  will,  the 
defendant  annexed  to  bis  answer  an  account  of  the  nett  pro* 
fits  of  the  property  therein  contained  during  each  year — and 
also  an  account  shewing  the  amount  expended  during  each 
year  on  the  several  children ;  and  he  stated  that  by  these  ac- 
counts it  would  appear  that  some  of  the  children  had  expen- 
ded larger  sums  than  others — that  whether  the  expenditures 
of  each  ought  to  be  equalized  so  that  no  one  should  exceed 
the  one-fourth  of  the  profits,  the  defendant  did  not  pretend  to 
determine — that  being  of  different  ages  the  proper  schooling, 
clothing,  &c.  of  some  were  necessarily  more  expensive  than 
those  of  others.  The  defendant  further  stated,  that  the 
<  plaintiffs  now  claim  out  of  the  profits  aforesaid  a  sum  suffi- 

eient  to  support  the  plaintiff  Mary  according  to  her  condi« 
tion  and  rank  in  society,  and  if  this  claim  be  allowed  there 
will  not  be  enough  left  to  effectuate  the  trusts  in  respect  to 
the  remaining  children — that  when  the  eldest  shall  ariive  to 
the  age  of  twenty-two,  the  other  children  will  be  nearly  or 
quite  grown ;  so  that  the  fund  will  be  utterly  insufficient  to 
support  them  according  to  that  rank  and  station  which  their 
fortune  in  expectancy  will  entitle  them  to  assume.  The  de* 
fendant  further  stated,  in  relation  to  the  19th  clause  of  the 
will,  that,  whether,  if  to  accomplish  the  purpose  therein  ex* 
pressed  the  said  fund  should  prove  insufficient,  as  in  the  de* 
fendant's  opinion  it  certainly  would,  he  had  any  power  or  au* 
thority  to  touch  any  other  fund,  the  defendant  was  at  a  loss 
to  determine,  as  no  provision  is  expressly  made  to  that  end — 
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that  perhaps  it  was  not  io  the  contemplation  of  the  testator  December 

that  this  fund  would  prove  insufficient,  for  soon  after  his '' 

death  it  amounted  to  nearly  two  thousand  dollars  a  year,  but  MacliA 
it  was  now  reduced  by  decline  in  the  prices  of  produce  and  ^^^^ 
other  causes  to  little  n:ore  than  half  that  sum.  The  defend- 
ant stated  that  he  had  no  objection  to  the  sale  of  the  Haynes 
tract  of  land,  as  prayed  in  the  plaintiff's  bill.  The  defend- 
ant further  stated,  that  he  believed  that  the  plaintiff  Mary 
was  indebted  to  him  for  an  excess  of  advances  beyond  what 
she  was  entitled  to,  but  averred  that  he  was  and  had  ever 
tieen  ready  to  come  to  an  account  with  the  plaintiffs,  and 
submitted  himself  to  the  direction  of  the  court. 

No  answer  was  put  in  for  the  infant  defendants.  The  cause 
being  set  for  hearing,  was  transferred  to  the  Supreme  Court. 

Badger  for  the  plaintiffs. 

B.  P.  Moore  for  the  defendants. 

Gaston,  J.  The  bill  is  filed  mainly  to  have  a  settlement  of 
the  accounts  of  the  defendant,  Absalom  B.  Smith,  as  the  gnar- 
iand  of  the  plaintiff  Mary,  and  as  executor  of  her  deceased  fa- 
ther, and  the  other  children  of  the  testator  are  also  made  par- 
ties defendants  as  having  an  interest  in  the  taking  of  the  ao- 
eonnts  of  the  executor.  Another  object  of  the  bill  is  to  have-a 
sale  of  certain  innds,  which  the  children  of  the  testator  own  as* 
tenants  in  common.  The  defendant  Absalom  B..  Smith  ha8« 
put  in  his  answer  and  subjoined  thereto  his  accounts,  and  the 
parties  pray  for  the  direction  of  the  court  upon  ce]:taio  mat* 
ters  thereby  presented,  and  it  is  understood  that,  with  these 
difections,  they  will  be  enabled  to  settle  the  controversy  be- 
tween them. 

The  first  question,  upon  which  the  parties  differ,  is,  whe« 
ther  the  profits  of  the  plantations,  negroes  and  other  proper* 
ty  given  by  the  testator  to  his  children  in  common,  all  of 
which  property  is  directed  to  be  kept  together  for  their  joint 
benefit  until  the  eldest  arrive  at  the  age  of  twenty*two  years, 
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Decembei  qdcI  which  profits  are  appropriated  ia  the  meantime,  or  so 
'    much  thereof  as  may  be  necessary,  to  the  education  and 


Maclin    maintenance  of  the  children,  constitute  a  fund  in  which 

Sniih.  ^^^^  ^^^  ^^  equal,  undivided  share,  or  a  fund  stricily  joints 
apphcable  to  a  specific  purpose,  without  view  to  separate  in* 
terests  of  the  children  therein.  We  have  attentively  consid- 
ered the  12th  section  of  the  will,  upon  the  construction^  of 
which  this  question  depends,  and  examined  in  connection 
with  it  all  the  other  parts  of  the  will ;  and  inasmuch  as  the 
testator  has  given  several  vested  estates  to  his  children  in  the 
property  out  of  which  the  profits  are  to  arise — as  the  profits 
go  with  the  capital,  as  an  accessary  follows  its  principal,  un- 
less the  the  contrary  be  directed — and  as,  upon  the  arrival  of 
any  child  to  the  age  of  twenty-two,  the  testator  directs  ''that 
his  share  of  the  property,  together  with  the  increase  and 
profits"  shall  be  delivered  to  him — we  are  of  opinion  that 
the  purpose  of  the  testator,  in  postponing  the  division  of 
the  property  and  making  an  appropriation  of  the  profits  un- 
til the  division,  was  not  to  change  the  interests  of  the  chil- 
dren in  the  profits,  but  to  render  the  property  more  produc- 
tive for  the  lienefit  of  all  and  provide  more  conveniently  for 
the  application  of  the  profits  to  the  wants  of  each.  Upon  this 
point,  therefore,  the  direction  of  the  court  is,  that  the  chil- 
dren are  entitled  to  equal  shares  in  this  fund. 

In  the  19th  clause  of  the  will  the  testator  thus  expresses 
hinjself:  <<It  is  my  will  that  my  children  shall  be  sent  lo 
such  school  as  will  enable  them  to  acquire  the  best  educa- 
tion and  fit  them  to  move  in  an  elevated  sphere,  affordinsc  to 
each  the  same  opportunities  as  near  as  may  be."  In  the  cc  • 
counts  submitted  with  the  defendant's  answer,  the  charges 
for  the  maintenance  and  education  of  the  plaintiff  Mary  not 
only  exceed  her  share  of  the  fund  appropriated  to  the  main- 
tenance and  education  of  the  testator's  children,  but  the  en- 
tire income  of  the  property  left  her  by  her  father,  and  make 
her  a  debtor  to  the  defendant.  It  is  objected  that  these 
charges  cannot  be  allowed,  first,  for  that  the  testator  has  re- 
stricted the  expenditures  for  her  support  within  the  limits  of 
the  fund  provided  for  that  puipose;  secondly,  that  the  de- 
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fendant,  as  her  guardian,  cannot  break  in  upon  the  principal  December 
of  her  estate,  unless  it  be  in  a  case  of  urgent  necessity;  and  ' 

thirdly,  for  that  the  charges  are,  on  the  face  of  them,  ex-  Maciin 
travagant.  The  first  of  these  objections  is,  in  our  judgment^  Smidi. 
clearly  untenable.  The  testator  has,  indeed,  provided  a 
fund,  which  he  thought  would  be  fully  sufficient  for  the  pur- 
poses of  her  education  and  support,  but  he  has  not  directly 
nor  indirectly  declared  his  will,  that  these  purposes  shall  be 
answered  out  of  that  fund  exclusively;  and,  if  it  has  proved 
inadequate,  the  defendant  as  guardian,  and  independently  of 
the  explicit  injunction  above  recited,  had  a  right  to  apply 
the  whole  of  his  ward's  income  to  her  maintenance.  Nor, 
under  the  circumstances  of  this  case,  do  we  admit  dhc  second 
objection  to  be  well  founded.  Her  father,  from  whose  boun- 
ty all  her  property  is  derived,  has  ordered,  by  declaring  it  to 
be  his  will,  that  she  shall  receive  the  best  education  that 
could  be  given  her,  so  as  to  fit  her  to  move  in  an  elevated 
sphere,  and  he  has  not  qualified  this  command  by  any  limi- 
tation, that  the  cost  shall  not  exceed  her  income.  He  could 
do  with  bis  own  as  he  pleased,  and,  having  willed  that  this 
object  shall  be  effected,  be  has  willed  thai  all  the  means, 
which  he  has  put  into  the  hands  ot  him,  in  whom  he  confi- 
ded to  effect  it,  shall,  if  necessary,  be  devoted  to  that  pur- 
pose. As  to  the  objection  that  the  expenditures  are  extrava-  ' 
gant,  we  cannot  pass  upon  it,  upon  inspection  of  the  ac- 
counts ;  but  we  feel  ourselves  authorized  to  declare,  that,  if 
they  have  been  made  by  the  defendant  in  the  honest  exercise 
of  his  judgment,  for  the  purpose  of  fulfilling  the  will  of  the 
testator,  they  ought  to  be  allowed  him. 

The  testator  authorized  and  directed  his  executor  to  sell 
the  plantation  on  Roanoke,  which  he  bought  of  Eatoa 
Haynes  and  Nathaniel  Harris,  provided  the  sum  of  $4000 
could  be  obtained  therefor,  and  to  divide  the  proceeds  be- 
tween bis  wife  and  four  children  equally,  but,  if  it  could  not 
be  sold  for  that  price,  he  directed  it  to  be  rented  for  some 
years  and  the  rent  divided  equally  between  his  wife  and  four 
children,  and,  ultimately,  if  it  could  not  be  sold  for  that 
price,  he  gave  the  same  in  fee  to  his  said  wife  and  children. 

U2 
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Smith. 


December  Etifoits  had  been  made  in  vain  to  get  the  limited  price  for  if, 
___!_and  it  was  ascertained  that  it  could  not  be  obtained.  The 
widow  of  the  testator  having  married  again,  a  petition  was 
filed  in  the  County  Court  of  Halifax,  whereunto  the  said 
widow  and  her  second  husband,  the  children  and  the  execu- 
tor were  all  made  parties,  and  in  that  suit  one-fifth  of  this 
land  was  set  apart  unto  the  Siiid  widow  by  metes  and  bounds, 
and  all  her  claims  upon  the  testator's  estate  were  definitively 
settled.  It  is  prayed  by  this  bill  that  the  remainder  of  this 
land  be  sold.  On  this  pniyer  a  decree  has  already  been 
made.  The  bill  further  prays,  that  the  defendant  A.  B. 
Smith  may  be  decreed  to  pay  over  to  the  plaintiffs  the  plain- 
tiff Mary's  share  of  the  rents  of  this  land.  There  is  a  di- 
rection in  the  will  that  all  the  property  of  the  testator,  not 
otherwise  disposed  of,  be  sold,  and  the  proceeds,  together 
with  his  cash  and  tbe  debts  due  him,  be  equally  divided  be- 
tween his  wife  and  children,  and  the  bill  prays  that  her 
share  of  this  residuum  be  paid  over  to  them.  The  court 
will  not  now  make  the  decrees  prayed  for,  in  regard  to  this 
rent  and  residuum.  Upon  the  accounts,  as  exhibited,  the 
defendant  Absalom  is  in  advance  to  the  plaintiff  Mary,  and 
he  hp?  a  right  to  be  reimbursed  these  advances  out  of  any  of 
her  funds  inhis  hands. 

The  decision,  which  has  been  made,  that  the  children  are 
severally  entitled  to  the  fund  set  apart  for  their  education 
and  support,  renders  the  controversy,  which  has  been  raised, 
whether  the  provision  for  maintenance  apply  to  the  plaintiff 
Mary  since  her  marriage,  unimportant,  except  in  one  res- 
pect. If  she  should  die  uirdcr  twenty-two,  without  leaving 
any  child  surviving  her,  there  is  a  limitation  over  of  her 
share  in  the  profits,  (not  so  applied,}  as  well  as  in  the  lands 
and  nesrroes  themselves,  to  her  brothers  and  sister.  We  are 
not  informed  of  her  age.  And,  as  the  defendant,  in  our 
judgment,  is  entitled  to  withhold  whatever  may  be  due  to 
her  on  this  account,  until  his  supposed  advances  shall  be 
satisfied,  we  deem  it  unnecessary  (or  the  present  to  express 
an  opinion  upon  it.  The  questiom  may  be  again  brought 
before  us,  if  it  becomes  practically  important. 


Per  Curiam. 


Decree  accordingly. 
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ANGUS  MORRISON  &  aL  fw.  DUNCAN  M.  KENNEDY,  Ex'or  Sl€. 

A  testator,  by  his  last  will,  after  several  legacies,  gave  to  his  natural  son  all  Decen^W 
his  lands  "  and  also  all  my  personal  property  of  every  kind  and  description ;"  ^° 
and  appointed  D.  executor  of  the  said  will  and  g^uardian  of  his  son.  Then 
by  a  codicil  he  provided  as  follows:  "  Having  considered  my  negro  man  Si- 
mon, a  slave,  to  be  no  part  of  the  aforebequeathed  property,  I  therefore  con« 
Btltute  and  ordain  D.  the  sole  management  and  control  over  the  said  Simon. 
I  also  exclude  Hilly,  said  Simon's  daughter,  as  being  no  part  of  my  proper- 
ty." Held  that  neither  of  these  slaves,  Simon  and  Hilly,  was  disposed  of 
by  the  will,  that  D^  the  executor,  had  no  title  to  either  in  his  own  right,  but 
that,  being  undisposed  of,  he  held  them  as  trustee  for  the  next  of  kin. 

To  enable  an  executor  to  take  in  bis  own  right  under  a  will,  there  must  be 
words  purporting  to  vest  the  property  beneficially  in  him,  or  to  confer  on 
him  the  power  of  absolute  disposition. 

The  cases  of  Powell  v  Powell,  N.  C.  T.  Rep.  316.  Rabton  v  Telfair,  t 
Dev.  £q,  255.    Hawks  v  Ponton,  1  Ired.  £q.  3'H,  cited  and  approved. 

This  cause  having  been  set  for  hearing  at  the  Pall  Term, 
1842,  of  Moore  Court  of  Equity,  was  transmitted  b/  consent 
of  parties  to  the  Supreme  Court.  The  matter  in  contest  is 
sufficiently  set  forth  iu  the  opinion  delivered  in  this  court. 


Winston  for  the  plaintiffs. 
Strange  for  the  defendant. 

RuPFiN,  C.  J.  The  bill  is  filed  by  the  next  of  kin  of 
John  Patterson,  deceased,  against  his  executor,  claiming  dis- 
tribution of  two  slaves,  Simon  and  Hilly,  as  not  being  dispos- 
ed of  in  his  will.  By  that  instrument  the  testator,  after  sev- 
eral legacies  to  some  of  his  relations,  gave  to  his  natural  son, 
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Veemiiet  William  S.  Patterson  his  lands,  "  and  also  all  my  personal 

1S4S 

estate  of  every  kind  and  description  ;"  and  he  appointed  the 


MorriMn  defendant,  Duncan  M.  Kennedy,  his  executor,  and  the  guar- 

Kmn'^r.  di^^  ^^  ^^  ^^  ^^'  By  ^  codicil  he  provides  as  follows : 
«  Having  considered  my  negro  man  Simon,  a  slave,  to  be  no 
part  of  the  aforebeqneathed  property,  1  therefore  constitute 
and  ordain  Duncan  M.  Kennedy  the  sole  management  and 
control  over  the  aforesaid  Simon.  I  also  exclude  Hilly,  the 
said  Simon's  daughter,  as  being  no  part  of  my  property. 

There  can  be  no  doubt,  that  the  effect  of  the  codicil  must 
be  to  take  the  two  slaves  mentioned  therein  out  of  the  gen* 
eral  gift  of  the  personalty,  made  in  the  will  to  the  son  ;  for 
the  intention  of  the  testator  could  not  have  been  more  ex- 
pressly declared  on  that  head.  And  the  opinion  of  the  court 
is  equally  clear,  that  no  benefit  to  the  executor  was  intended 
or  can  be  collected  from  the  language  of  the  codicil ;  and, 
consequently,  that  he  takes  here,  according  to  the  general 
rule,  in  trust,  and  not  for  himself.  As  to  Hilly  ;  she  is  de- 
clared to  be  no  part  of  the  testator's  property,  and  for  that 
reason  excluded  from  the  operation  of  the  will.  He  refuses 
to  dispose  of  her  at  all ;  and,  consequently,  there  is  no  gift 
of  her  to  the  executor.  We  think  it  is  the  same  with  res- 
pect to  Simon.  He  is  excluded  from  the  property  before  be- 
queathed to  the  son,  and  that  is  all.  He  is  given  to  no  other 
person.  But  the  testator  adds :  "  therefore,"  that  is,  because 
I  have  taken  him  from  my  son  and  made  no  particular  dis- 
position of  him,  '<  I  constitute  D.  M.  Kennedy  to  have  the 
sole  management  and  control  over  him."  It  is  argued,  that 
•  the  word  "control"  imports  a  gift,  as  it  excludes  all  interfer- 
ence from  any  other  quarter.  But  we  cannot  think  so.  It 
signifies  power  or  authority  over  the  slave,  and  is  nearly  sy- 
nonimous  with  the  term  "  management,"  as  here  used,  and 
does  not  purport  to  vest  the  property  beneficially,  or  to  con- 
fer the  power  of  absolute  disposition.  The  cases,  that  have 
heretofore  been  decided  by  the  court  on  this  point,  have  all 
turned  upon  express  words  of  disposition  by  the  executor 
as  he  might  think  proper.  Powell  v  PoweU^  N.  C.  Term 
Bep.  315,  Malston  v  Tel/air^  2Dev.  Eq.  Rep.  265.  Bawles 
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▼  Ponton^  1  Ired.  Eq.  Rep.  334.    Such  language  is  indis-  December 
pensableto  turn  the  executor,  who  by  his  office  takes  in  trust;     ^^^^' 
into  a  beneficial  legatee.    That  the  word  "  control"  cannot  Morrison 
do.    But  if  it  could,  hnd  it  stood  by  itself,  it  cannot  have  „  Z, 
that  effect,  when  connected  with  "  management :"  which 
plainly  shews,  that  the  testator  had  in  view  the  executor's 
acts  as  executor,  and  not  as  owner.  That  is  further  strength* 
ened  by  what  immediately  follows  with  respect  to  Hilly ;  "  I 
also  exclude  Hilly  as  being  no  part  of  my  property ;"  from 
which  it  is  fairly  inferrible,  that  he  had  not  intended  to  give 
Simon  as  property.    It  is  extremely  probable,  we  think,  that 
the  testator  intended  a  covert  provision  for  emancipation  ; 
but  nothing  of  the  kind  is  brought  forward  in  either  the  bill 
or  answer,  and,  therefore,  we  do  not  proceed  on  that  ground 
in  the  decree.    If  that  were  true,  it  would  only  render  it  the 
clearer,  that  the  executor  does  not  take  beneficially ;  and  that 
we  think  clear  enough,  without  resorting  to  the  supposition 
ot  the  secret  trust  alluded  to ;  and,  therefore,  that  the  two 
slaves  must  be  declared  to  be  undisposed  of  by  the  testator, 
and  to  be  held  by  the  defendant  in  trust  for  the  next  of  kin. 

Peb  Curiam.  Decree  accordingly. 
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REUBEN  MOODY,  JanV.  m.  WRLIAM  8ITT0N  and  uiotlMsr. 

Deeembri  One,  who  takes  by  assignment  an  nnnegotiable  instrument,  or  a  negotiable  in- 

1842.         Btrument  w4ien  it  is  past  dae,  succeeds  only  to  llie  rights  of  the  assignor,  and 

"*  is  afiected  by  all  the  equities  against  him.  • 

A  decree  cannoi  be  bad  against  an  executor  for  money  due  by  his  testator,  un- 

le  js  he  has  admitted  assets  in  his  answer  or  has  been  fixed  with  them  by  a 

report  of  the  Clerk  and  Master. 

This  was  an  appeal  by  the  defendant  Sitton  from  a  decree 
of  bis  .Honor  Judge  Bailey,  at  the  Spring  Tern),  1842,  of 
Haywood  Court  of  Equity.  The  lacts  disclosed  by  the 
pleadings  and  proofs  are  stated  in  the  opinion  delivered  in 
this  Court. 


Clingman  for  the  plaintiff. 
Francis  for  the  defendant. 

RuFFiN,  C.  J.  On  the  22d  of  February,  1831,  the  plain- 
tiff^e;tecutedJ-tSithe  defendant  Nelson  All  man,  of  Georgia, 
iifs  single  ^illlvft^oer  seal  for  the  sum  of.  $80,  payable  on  the 
22cl  of  March  following  ;  with  a  proviso  therein  that  it 
knight  be  discharged  by  t^he  delivery  of  the  note  of  another 
j^erson,  which  the  plaintiff  then  held.  Shortly  before  the 
filing  pX^the?bill,' (which  was  in  April,  1835,)  Sitton,  origi- 
nally one  of  the.  defendants,  brought  a  warrant  on  the  bond 
in  the  name  of  the  obligee  to  his  use,  alleging  that  he  was 
the  equitable  owner  of  th^  debt}  and  he  therein  obtained 
judgment  for  the  principal  sum  and  interest  from  the  time  it 
became  due.  The  bill  states  that  the  bond  was  given  for 
ihe  price  of  a  mare,  which  the  plaintiff  conditionally  agreed 
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to  purchase  from  N.  Allman  on  the  terms  followine:  that  if  December 

the  plaintiff  should  dispose  of  the  naare  upon  a  certain  con- 1_ 

tract  which  he  wished  to  make  with  another  person,  or  Moody 
should  think  proper  to  keep  her,  then  the  bond  was  to  be  ob-  siuon. 
ligatory  on  him ;  but  if  he  should  not  dispose  of  her  or  like 
her,  and  should,  within  some  few  weeks,  return  the  mare  to 
N.  Allman  or  to  his  brother  T.  Allman,  a  resident  of  Macon 
county,  then  Allman,  the  seller,  was  to  take  her  back  and 
cancel  or  send  the  plaintig's  bond  to  him.  The  bill  further 
states,  that  the  plaintiff  did  deliver  the  mare  within  the  pre- 
scribed time  to  N.  Allman's  brother  and  agent,  who  received 
her  and,  as  he  believes,  returned  her  to  her  former  owner, 
who  nevertheless  did  not  send  the  bond  to  the  plaintiff,  but 
allowed  suit  to  be  brought  on  it  as  before  mentioned.  The 
bill  further  charges,  that  when  Sitton,  who  claims  the  debt^ 
purchased  the  bond — which  he  did  from  one  Margaret 
Welch,  in  September,  1834 — he  was  informed  of  the  consid- 
eration on  which  it  was  given,  and  that  Moody  did  not  owe 
it,  and  that  he  took  under  the  expectation  of  getting  the  mo- 
ney from  Allman  and  not  from  Moody,  and  without  recourse 
on  Welch  ;  and  that  soon  afterwards  Allman  paid  Sitton 
$43,  which  he  agreed  to  accept  in  discharge  of  the  demand. 
The  prayer  of  the  bill  was  for  an  injunction  and  general  re- 
lief. 

Allman  did  not  answer,  and  the  bill  was  taken  pro  confess 
sous  to  him,  and  set  down  for  hearing  ex  parte, 

Sitton^answered  that  be  purchased  the  nojg  fr<^  Welch 
for  a  valuable  consideration,  and   without 
contract  betvveen^the  plaintiff  and  Allmai 
the  bill :  that  Allman  has  since  informed 
gree  to  surrender  the  bond,  if^the  plaintiff^ 
but  that  the  plaintiff  r>ever  did  return  hei 
for  her. 

On  this  answer  the   injunction,  whicli  ha^ 
on  the  bill,  v.ras dissolved  with  costs;  and  under  the  decree 
Sitton  received  the  principal   money  and  inierest  up  to  that 
time  accrued,  then  amounting  to  $119  44,  and  the  further 
sum  of  $40  18  for  the  costs.     The  plaintiff  replied  to  the 
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December  answer  and  proceeded  to  take  proofs ;  and  then  Sitton  died, 

!_and  the  cause  was  revived  against  his  executor,  Walter 

Moody  Brown,  and  came  on  to  be  heard  at  Spring  Term,  1842,  ofthe 
Sitton.  Court  of  .Equity ;  when  his  Honor  decreed  that  the  de- 
fendant Brown,  as  executor,  should  pay  to  the  pfainti/f  the 
sum  of  $40  18  paid  to  his  testator,  Sitton,  by  the  plaintiff  as 
costs  in  this  cause,  and  also  the  sum  of  $138  65,  together 
with  interest  from  that  time  on  $8G^  part  thereof,  which  Sit- 
ton received  as  the  debt  and  interest  on  the  dissolution  of  the 
injunciion  ;  and  should  also  pay  all  the  other  costs  of  this 
suit.  And  it  was  further  decreed  that  execution  issue  for  the 
said  several  sums  against  the  said  Walter  Brown.  From 
which  decree  Brown  appealed  to  this  court. 

The  proofs  consist  of  two  depositions.  One  witness 
states,  that  Nelson  Allman  admitted  to  him,  that  the  plaintiff 
did  deliver  the  mare  to  his  agent,  T.  Allman,  from  whom  he, 
N.  Allman, -received  her.  The  other  witness  is  Mrs.  Welch, 
'  from  whom  Sitton  got  the  bond.  She  states  that  she  told 
Sitton,  that  Moody  did  not  owe  the  debt,  and  traded  the  note 
to  him  as  one  that  did  not  bind  Koody,  but  on  which  l:e 
would  have  to  get  the  money  from  N.  Allman ;  and  that 
Sitton  said  he  did  not  care  for  Moody,  for  Allman  was  good. 
The  plaintiff  also  exhibited  a  receipt  from  Sitton  to  Nelson 
Allman,  dated  November  17th,  1834,  for  $45,  expressed  to 
be  in  full  of  a  claim  on  him  on  a  note  given  by  R.  Moody 
.for  $80. 

We  think,  that  upon  the  merits  of  this  controversy  the 
decree  is  clearly  right.  As  against  Allman,  it  admits  of  no 
question  ;  for  as  against  him  the  bill  was  taken  as  confessed 
and  the  return  of  the  mare  admitted.  Besides,  a  witness 
proves  his  explicit  admission  of  the  fact.  It  follows  that  it 
would  be  unconscientious  in  him  to  enforce  the  bond.  The 
other  defendant  stands  precisely  on  the  same  ground.  Not 
to  say  any  thing  of  the  express  notice  proved  on  him,  he 
cannot  recover,  l)ecause  he  is  affected  by  all  the  equities  a* 
gainst  Allman  himself.  Coles  v  Jones^  2  Yern.  692.  Sitton 
is  not  an  assignee,  but  is  obliged  to  in  All  man's  name. 
Indeed,  the  instrument  is  not  negotiable;  and,  if  it  were,  it 
was  overdue  and  dishonored,  when  Allman  parted  from  it ; 
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and  whoever  got  it  from  him  would  necessarily  hold  U  w  he  December 

held  it ;  in  other  words,  succeed  only  to  his  rights.    But  we 1^ 

think  the  decree  was  premature,  being  made  without  an  ad-  Moody 
mission  of  assets  of  Sitton  by  Brown,  and  without  a  report  siZau 
fixing  him  with  assets.  This  was,  no  doubt,  a  mere  inad- 
vertence, and  probably  arose  from  the  circumstance  that  the 
defendant  did  not  contest  that  point.^  It  does  not  concern  the 
irerits,  nor  can  it  even  affect  the  costs  in  this  court;  unless 
it  should  turn  out,  upon  the  enquiry,  that  the  executor  has 
no  assets.  But  it  is  necessary  that  the  orderly  proceedings 
of  Xhe  court  should  be  observed  ;  and,  therefore,  there  must 
be  an  enquiry  as  to  the  state  of  the  assets,  unless  that  de* 
fendant  should' think  it  best  not  to  incur  that  expense,  and  to 
admit  to  the  amount  of  the  recovery  and  costs  in  this  case. 
In  all  other  respectis  the  decree  ia  aMrmed  ;-  for  it  could  not 
be  necessary  that  the  eour-t  should  re^er  it  to  the  master  to 
state  the  sums  roceived  by  Sitton,  which  the' records  of  the 
cause  itself  shewed. 


Per  Curiam*  Decree  accordingly. 
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ANDREW  JOYNER  m  ISAAC  N.  FAULCON  &  wife  and  others. 

December  In  taking  the  probate  of  the  deed  of  a  married  woman  by  a  Judge  out  of  «oitrt, 
*         it  19  not  necessary  that  the  husband  should  personally  acknowledgo  before 
the  Judge  his  cxecutioa  of  the  deed.    It  is  sufficient  if  his  execution  is 
proved  by  witnesses. 
Nor  is  it  necessary  that  the  certificate  of  such  probate  should  set  forth  that  the 
deed  was  proved  before,  the  wife  was  privily  examined,  the  whole  probata 
appearing  to  have  been  taken  at  the  same  time. 
The  case  of  Burgess  v  Wikont  S  Dev.  806,  commented  on  and  explained, 
and  the  cases  of  Whitehurst  v  Hunter,  2  Hay.  401,  Fenner  v  Jasper^  1 
Dev.  dc  Bat  84,  and  Sutton  v  Sutton,  1  Dev.  d&  Bat.  582,  cited  and  ap- 
proved. 

Cause  transferred  to  the  Supreme  Court  from  Halifax 
Court  of  Equity,  on  affidavit  of  one  of  the  defendants  at 
Spring  Term,  1842, 

The  bill  charged  that  in  the  year  1832,  John  T.  Clantoa 
and  Fanny,  one  of  the  detendants.  then  the  wife  of  the  said 
Clnnton,  undertook  to  convey  and  settle  by  joint  deed  their 
entire  real  and  nearly  ail  their  personal  estate  to  and  forcer- 
tain  uses,  purposes  and  trusts,  and  in  pursuance  of  such  in- 
tention, on  the  21th  of  February,  1832,  a  deed  was  prepared 
which  was  intended  to  be  duly  executed  by  both,  so  as  to 
convey  the  real  and  personal  estate  of  both — ^that  by  the  said 
deed^the  plaintiff  Andrew  Jbyner  and  two  others  were  ap- 
pointed trustees,  and  the  fegal  estate  of  all  the  property 
therein  mentioned  purported  to  be  conveyed  to  them — that 
the  two  others  named  declraing  to  accept  the  office  of  trus- 
tee, the  plaintiff  alone  undertook  to  act,  and  has  since  con- 
tinued .to  act,  as  Trustee  under  the  said  instrument — that  on 
the  28tb  of  December,  1838,  the  said  John  T.  Clanton  de- 
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parted  this  life  without  having  made  any  last  will  atid  testa-  December 

.         1B42 ' 

merit,  and  the  plaintiff  was  appointed  administrator  of  his 
estate.     The  bill  further  set  forth  that  in  the  month  of  Jojner 

1841,  the  said  Fanny,  widow  of  the  said  John,  inter-  paJ^on. 
married  with  the  defendant  Isaac  N.  Faulcon ;  and  that  the 
plaintiff  had  lately  been  notified  by  both  the  said  Isaac  and 
his  wife  aforesaid,  that  the  said  deed  in  trnst  was  never  exe- 
cuted by  the  said  Fanny,  in  the  manner  prescribed  by  law, 
for  the  transfer  of  the  estates  of  femet  oavertt ;  that  her 
privy  examination  is  so  defectively  certified  as  that  the  deed  < 
is  in  no  wise  obligatory  on  her  as  to  her  real  estate  professed 
to  be  thereby  conveyed,  contending  at  the  same  time  that  it 
is  binding  and  in  full  force  as  to  the  said  John  T.  Clanton  ; 
and  that  they  had  threatened  the  plaintiff  with  sundry  suits 
at  law  concerning  the  real  estate  which  belonged  to  the  said 
Fanny,  had  demanded  a  division  of  the  slaves  and  other 
personal  property  conveyed  in  the  said  deed  according  to 
the  terms  and  conditions  thereof,  and  had  claimed  and 
called  upon  the  plaintiff  to  account  to  them,  as  their  abso- 
lute right,  for  all  the  rents  and  profits  of  the  said  real  estate 
since  the  death  of  the  said  John  T.  Clanton,  independently 
of  the  trust  deed  aforesaid,  and  claiming  the  rents  and  pro- 
fits of  the  other  real  estate  according  to  the  terms  of  the  said 
deed.  The  bill  then  sets  forth  that  at  the  time  of  the  exe- 
cution of  the  said  deed  of  trust,  the  said  John  was  possess- 
ed in  his  own  right  of  all  the  personal  property  therein  men- 
tioned, and  also  sets  forth  patticularly  the  real  estate  therein 
mentioned  which  belonged  to  the  said  John  in  his  own  right, 
and  that  which  he  held  and  possessed  in  right  of  his  wife. 
The  bill  further  stated,  that  the  children  of  John  T.  Clanton, 
who  were  the  only  other  persons  beneficially  interested  under 
the  said  deed  by  their  guardian,  insisted  that  the  said  deed. 
of  trust  was  well  excuted  and  proved,  so  as  to  convey  the 
real  estate  of  tho  said  Fanny,  and  required  the  plaintiff  to 
execute  the  trust  accordingly;  but  if  the  said  deed  were 
void  as  to  the  said  Fanny,  they  then  claimed  that  it  was 
void  entirely  as  to  all  the  property  thereby  intended  to  be 
conveyed^  and  that  they  Mrere  remitted  to  the  righu  they 
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Deeember  would  have  had  if  the  said  deed  had  never  been  executed 

1842 

at  all.  The  plaintiff  averred  that  he  was  unable  to  decide 
Joyner  between  these  conflicting  claims,  and  prayed  the  advice  and 
Fankon.  direction  of  the  court ;  and  he  made  the  said  Isaac  N.  Faul- 
con  and  his  wife  Fanny,  and  the  children  of  the  said  John 
T.  Clan  ton,  deceased,  as  also  'Che  two  persons  named  as 
Trustees,  who  had  refused  to  act,  parties  defendant  to  bis 
bill. 

The  defendants  answered  and  admitted  the  allegations  of 
the  bill  to  be  true,  and  the  said  Faulcon  and  wife  on  the  one 
part,  and  the  children  ot  the  said  Clanton  on  the  other,  in- 
sisted upon  their  claims  respectively  as  set  forth  in  the  said 
bill.  And  the  cause  was  set  for  hearing  upon  the  bill,  an- 
swers and  deed  tohibited. 

The  form  of  the  certificate  of  probate,  indorsed  on  the 
deed  of  trust,  is  recked  in  the  opinion  delivered  in  this  court. 

JB.  F.  Moore  for  the  plaintiff. 

Badger  and  Iredell  for  Faulcon  6c  wife. 

VF.  H.  HaytcQod  and  WhUaker  for  Clantoo'^s  children.  ^ 

Oaston,  J.  The  question  presented  for  our  considera* 
lion  is,  whether  the  instrument,  which  is  referred  to  in  the 
pleadings  as  the  deed  of  John  T.  Clantdii  and  Fanny  his 
.  wile,  has  been  so  authenticated,  as  to  render  it  valid  to  trans* 
fer  lier  estate  in  the  lands  therein  mentioned.  The  instru* 
inent  purports  to  have  been  executed  by  both  husband  and 
wife,  and  has  been  registered  upon  the  fiat  of  a  Judge  of 
the  Superior  Courts,  on  fhe  loliowing  probate  and  acknowl* 
«dgment.  "State  of  North  Carolina,  Halifax  county.  Fan- 
ny danton,  the  wife  of  Dr.  John  Clanton,  was  examined 
separate  and  apart  from  her  husband  and  privily  by  me,  one 
of  the  Judges  of  the  Superior  Courts  of  Law  and  Equity  in 
and  for  the  State  aforesaid,  when  she  acknowledged  that  she 
executed  the  within  deed  freely  and  voluntarily,  and  not  by 
the  fozc9  or  persuasioa  of  her  husband  or  any  other  person. 
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Henry  Wilkes  the  subscribing  witness  came  before  me  and  December 
made  oath,*  that  John  Tr('Jlanron  and  Fanny  Clanton  exe- 
cuted  the  within  deed  for  the  purposes  therein  contained. —  Joyner 
Let  it  be  registered.",  The  provisions  of  law  on  which  the  F^^ieoo. 
decision  of  this  question  depends  are  as  follows:  "AH  con- 
veyances in  writing  and  sealed  by  husband  and  wife  for  any 
lands,  and  by  them  personally  acknowledged  before  one  of 
the  Judges  of  the  Supreme  or  fiHperior  Courts,  or  in  the 
Court  of  the  County  where  the  land  iieth,  the  wife  being 
first  privily  examined  before  such  judge,  or  some  member  of 
the  County  Court  appointed  by  the  said  court  for  that  pur- 
pose, whether  she  doth  voluntarily  assent  thereto,  and  regis- 
tered according  to  the  laws  of  this  State,  s!iall  be  as  valid  in 
law  to  convey  all  the  estate  and  title,  which  stich  wife  may 
or  shall  have  in  any  lands,  tenements  or  hereditaments  so 
conveyed,  whether  in  fee  simple,  right  of  dower  or  other  es- 
state,  as  if  done  by  fine  and  recovery,  or  any  other  ways  and 
means  whatsoever.  Provided  nevertheless,  that  where  any 
such  conveyance  as  aforesaid  shall  be  acknowledged  by  the 
husband,  or  proved  by  the  oath  of  one  or  more  witnesses, 
before  a  Judge  as  aforesaid  or  County  Court  where  the  land 
Iieth,  and  it  shall  be  represented  to  the  Judge,  or  County 
Court  aforesaid,  that  the  wife  is  a  resident  of  any  other 
county,  or  so  aged  or  infirm  that  she  canno^  travel  to  the 
said  Judge  or  County  Court  to  make  such  acknowledgment  ' 
as  aforesaid,  it  shall  and  may  be  lawful  for  the  said  Judge  or 
County  Court  by  his  or  their  order  to  direct  the  Clerk  of  the 
County  Court,  where  such  land  Iieth,  to  issue  a  commission 
to  two  or  more  commissioners  for  receiving  the  acknowledg- 
ment of  any  deed  of  such  feme  covert  for  passing  her  estate 
in  any  lands,  teisements  or  hereditaments,  and  such  deed, 
acknowledged  before  them,  after  they  have  examined  her 
privily  and  apart  from  her  husband  touching  her  consent, 
and  certified  by  the  County  Court,  to  which  the  commission 
shall  be  returnable,  shall  by  order  of  the  County  Court  be 
registered  with  the  commission  and  returns,  and  shall  be  as 
effectuaLa«rif  personally  acknowledged  before  the  Judge  or 
County  Court  by  such  feme  covert."  Act  of  1761.  Rev. 
SU  c.  37,  8.  9, 10. 
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Decembei     The  objection  mainly  relied  upon  to  the  validity  of  the 

fiat  for  the  registration  of  this  instrument,  as  the  deed  of  the 

Joyner    feme,  is,  that  the  execution  of  the  deed  was  proved  before  the 

FaiJoon.  ^"^?®>  ^^^  ^^^^  ^®'  privy  examination,  when  the  law  re- 
quires that  it  should  have  been  acknowledfj^ed  before  him  by 
the  parties.  The  question  occurs  now  for  the  first  time,  as 
far  as  we  are  apprised,  for  judicial  decision.  Whatever  re* 
marks  may  be  found,  that  seem  to  bear  upon  it,  in  the  opin* 
ion  of  the  court  delivered  in  the  case  of  Burgesg  and  others 

V  Wilson^  2nd  Dev.  306,  it  is  manifest  that  the  question  was 
not  there  determined.  In  that  case  it  appeared  by  the  re- 
cords o(  the  court,  that  on  Monday,  November  2nd,  1812,  an 
order  was  passed,  that  Caleb  Perkins  be  appointed  to  take 
(be  private  examination  of  Sarah  Burgess,  a  feme  covert, 
touching  the  execution  of  a  deed  of  bargain  and  sale  to 
Dempsey  Sawyer ;  and  that  on  the  succeeding  day,  Novem- 
ber  the  3rd,  the  deed  was  exhibited  in  court  and  proved  by 
the  oath  of  Caleb  Perkins  the  subscribing  witness,  and  fur- 
ther the  said  Caleb  Perkins  then  reported  to  the  court,  that 
in  pursuance  of  the  order  of  the  preceding  day  he  had  ta- 
ken the  private  examination  touching  her  free  consent  to 
the  execution  of  said  deed,  and  that  she  declared  that  it  was 
done  with  her  free  consent.  The  acknowledgment  of  the 
feme  was  not^made  in  the  court,  upon  a  privy  examination 
t>y  one  of  its  members  within  the  verge  of  the  court,  but  out 
of  court  before  a  single  magistrate  acting  without  commis- 
sion. And  the  execution  of  the  instrument  was  not  proved, 
until  afler  the  order  under  which  the  magistrate  professed  to 
act.  It  would  be  too  much  to  assume  that  when  there  were 
these  conclusive  and  manifest  objections  to  the  validity  of  this 
authentication  of  the  instruoaent,  as  the  deed  of  Mrs.  Burgesst 
the  Court  definitively  passed  on  that  now  raised,  which  was 
the  subject  of  incidental  observation  only.  Besides,  in  the 
opinion  delivered  in  that  case,  the  opinion  of  the  late  Chief 
Justice  Taylor,  as  expressed  in  the  case  of  Whitehu^'st 

Y  Hunter,  2  Hay.  401,  is  mentioned  with  approbation  ;  and 
in  that  there  is  an  intimation  at  least,  that  a  probate  of  the 
deed  before  the  court  would  authorise  the  receiving  of  the 
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wife's  acknowledgment.     There  it  appeared,  that  the  deed  December 
had  been  acknowledged  by  the  feme  in  court,  and  that  she  - 

was  there  privily  examined,  but  it  did  not  appear  that  the  io^net 
hasband  had  joined  in  the  acknowledgment  or  that  the  exe-  FMieon. 
cation  thereof  was  proved,  and  the  Chief  Justice  held  that 
the  objection  that  the  deed  was  not  acknowledged  by  the  hus- 
band norfrofoeA  to  be  his  deedy  was  fatal.  And  it  was  cer< 
tainly  supposed  by  this  court  to  be  at  least  an  open  question, 
when  the  late  case  of  Sutton  v  Sutton,  1  Dev.  &  Bat.  582, 
was  decided.  It  was  there  remarked,  that  in  certain  defined 
cases  "  an  examination  before  the  commissioners,  regularly 
taken,  certified  and  returned,  has  then  the  efficacy  of  an  ex- 
amination before  the  judge  or  in  open  court.  These  cases 
are  where  the  deed  shall  have  been  acknowledged  by  the 
husband  or  proved  by  the  oath  of  one  or  more  witnesses." 

It  may  be  conceded  that  this  objection  is  well  founded,  if 
our  attention  be  directed  exclusively  to  that  part  of  the  ]ea:is- 
lative  enactment  herein  before  recited,  which  precedes  the 
proviso.  Looking  no  farther,  the  prescribed  ceremonies  are 
an  acknowledgment  of  the  deed  by  the  husband  and  wife 
before  the  judge  or  in  open  court  of  the  county,  and  a  privy 
examination  of  the  wife  by  the  judge  or  some  member  of 
the  court.  And  we  hold  it  to  be  perfectly  settled,  that  no 
ceremonies  other  than  those,  which  the  legislature  has  pre- 
scribed, can  be  substituted  under  an  imaginative  or  even  as* 
sured  conviction,  that  they  would  equally  well  answer  the 
purpose  of  protecting  the  married  woman  against  compul- 
sion and  imposition.  But  the  court  is  satisffed",  that,  when 
the  rest  of  the  enactment  is  taken  into  consideration,  it  is 
manifest  that  a  probate  of  the  deed  by  a  subscribing  witness 
before  the  examining  judge  or  court,  is  declared  equivalent 
to  the  acknowledgment  mentioned  in  the  preceding  ptirt. 
The  language  is  explicit,  that  upon  such  probate,  the  judge 
or  court  shall  order,  a  commission  to  issue,  and  a  privy  ex- 
amination taken  under  such  commission  certified  and  return- 
ed  <' shall  be  as  effectual  as  if  personally  acknowledged  be-  • 
fore  the  judge  or  the  court  by  suchy^m^  covert"  It  would 
be  doing  violence  to  the  unambiguous  words  of  this  provi- 
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December  sioQ  to  bold,  that  a  privy  ezatnifiation  of  the  woman  before 
'    the  commissioners — which  is  but  a  substitute  for  that  before 


Joyner    the  judge  or  the  court — and  which  the  legislature  declares 

Fftulooo.  B^^l^  ^^^^  ^^^  '^^°^^  efficacy  with  that  for  which  it  is  permit- 
ted to  be  substituted — shall  he  valid  to  pass  her  lands,  and 
yet  the  preferred  mode  be  invalid.  We  say  the  preferred 
mode,  because  it  is  apparent  from  the  very  nature  of  the  pro- 
visions, as  has  been  declared  by  the  court  in  Burgess  v 
Wilson  and  Sutten  v  SuUoUf  already  cited,  and  Fenner  v 
Jasper,  1  Dev.  &  Bat.  34,  that  the  legislature  reposed  higher 
confidence  in  the  judge  and  the  court  than  in  the  commis- 
'  sioners,  and  therefore  permits  the  powers  granted  universally 
to  the  former  to  be  delegated  to  the  latter,  only  when  a  spe- 
cial emergency  requires  il.  No  question  can  be  entertained 
but  that  it,  is  competent  for  the  legislature  to  explain  or  mod- 
ify in  a  proviso  language  used  in  a  previous  enactment,  and 
whenever  a  court  can  clearly  ascertain  the  sense  of  the  leg- 
islature it  must  be  governed  thereby,  although  it  should  be 
shewn  that  tfi'e  legislative  will  n:ight  have  been  expressed 
in  a  more  approved  form.  The  duty  of  the  court  is  to  exe- 
cute the'  will  and  not  to  criticise  the  language  of  the  legisla- 
ture. 

It  has  also  beeiv  objected  that  it  appears  from  the  certificate 
of  the  judge  that  the  acknowledgment  of  ihe  J^eme  was  taken 
before  the  execution  of  the  deed  was  proved.  This  objec- 
tion we  hold  to  be  not  founded  in  fact.  The  certificate  states 
a  single  transaction.  All  therein  mentioned  occurred  at  the 
same  time.  And  thereJTore  it  is  immaterial  what  part  of  it  is 
first  mentioned  in  the  certificate. 

Upon  the  question  submitted,  the  court  is  of  opinion  that 
the  deed  has  been  duly  proved  and  registered  to  pass  the 
real  estate  of  Mrs.  Clanton. 

The  case  is  deemed  to  be  a  proper  one  for  asking  the  ad- 
vice of  the  court,  and  it  is  declared  that  the  expenses  of  the 
enquiry  should  be  defrayed  out  of  the  funds  ia  the  hands  of 
the  trustee. 

Per  Curiam.  Decreed  accordingly. 
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MARY  HAUOHTON,  by  ker  next  frMnd  m.  GEORGE  W.  BARNEY 

and  othen. 

Where  the  formal  exeenlton  of  a  deed  is  proved,  ibtb  preaumptien  ariaea  that  DaeemlMr 
it  was  intended  by  the  partiea  aa  a  complete  tnitronient»  and  thia  pfaramj^     1643« 
tion  cannot  be  overthrown  bat  by  clear  proof  that  in  truth  there  waa  no  de»  ~^ 

lively  and  that  thia  waa  well  underatood  at  the  time.    ' 

But  where  the  attestation  of  the  subscribing  witness  is  tptdtd  that  the  instru- 
ment was  **'  signed  and  sealed"  in  his  presence,  the  inference  of  a  full  exe- 
cution does  not  arise,  bat  the  form  of  the  attestation  exdudea  the  inftrence 
Ihalhe  had  alao  aaen  it  delivoed. 

This  camei  after  having  been  set  for  hearing  upon  the 
bill,  answers,  proofs  and  exhibits,  was  transmitted  from 
Chowan  Court  of  Equity,  by  consent  of  parlies,  at  Spring 
Term,  1842,  to  the  Supreme  Court.  The  allegations  of  the 
bill  and  answers  and  the  facts  of  the  case  are  fully  stated  in 
the  opinion  delivered  in  this  court. 


A.  Moort  for  the  plaintiffs. 

Kinney  and  Iredell  for  the  defendants. 

Gaston,  J.  This  bill  was  filed  in  the  Court  of  Equity 
for  the  county  of  Chowan,  on  the  27th  of  February,  1836, 
in  the  name  of  Mary  Haughton,  plaintiff,  an  infant  suing  by 
her  next  friend  Elizabeth  Pettijohn  against  George  W.  Bar- 
ney and  wife  Louisia,  Jonathan  H.  Haughton,  Robert  H. 
Booth,  the  executor  of  Jonathan  Haughton,  deceased,  and 
Charles  Heughton,  the  administrator  of  Thomas  B.  Haugh- 
ton, and  Richard  B.  Heath  and  wife  and  others,  the  heirs  at 
law  of  the  saidi  Thomas  B.  Haughton,  deceased,  defendants. 

W2 
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DMember  Its  mnterial  allegations  are,  that  the  plaintiff  is  the  only  snr- 

L^viving  child  of  Joseph  M.  Hanghton,  who  died  in  the  year, 

Haughton  1834,  and  was  such  at  the  time  of  the  death  of  the  father  of 
B«ni«y.  ^^^  ^'^  Joseph,  Jonathan  Haughton,  who  died  in  Novem« 
her,  1835— that  the  said  Jonathan  on  the  11th  of  May,  1830, 
:  being  seized  and  possessed  of  a  large  real  and  personal  es- 
tate, and  influenced  by  considerations  entirely  unknown  to 
the  plaintiff,  conveyed  by  far  the  greater  part  thereof  to  the 
defendant  Jonathan  H.  Haughton  his  son,  and  the  defendant 
George  W.  Barney,  who  was  the  husband  of  his  daughter 
Louisa — that  afterwards  on  the  14th  of  November,  1830, 
the  defendants  Jonathan  H.  Haughton  and  George  W.  Bar- 
ney, either  in  pursuance  of  the  order  and  direction  of  the 
said  Jonathan  Haughton,  who,  notwithstanding  the  deeds  of 
conveyance  aforesaid  to  his  said  son  and  son-in-law,  exercis- 
ed some  control  over  the  property  thereby  conveyed,  or  in 
conipliance  with  a  covenant  or  agreement  made  with  the 
said  Jonathan,  did,  at  his  instance,  sign,  seal  and  deliver  a 
certain  deed,  (a  copy  whereof  is  set  forth,)  whereby  the  said 
Jonathan  H.  Haughton  and  George  W.  Barney,  in  considera- 
tion of  the  sum  of  fHre  dollars,  did  bargain  and  sell  unto 
Thomas  B.  Haughton  a  certain  trust  of  land  therein  partic- 
ularly described,  which  had'  formerly  been  conveyed  to  the 
bargainors  by  Jonathan  Haughton,  and  fifteen  negroes,  to 
have  and  to  hold  unto  the  said  Thomas,  his  heirs  and  as- 
signees, in  trust  for  the  following  purposes,  that  is  to  say : 
to  pay  out  of  the  said  property  the  sum  of  $125  annoally, 
during  the  life  of  Sarah  Haughton,  wife  of  the  said  Jona- 
than, in  part  discharge  of  a  decree,  or  a  bond  given  in  pur- 
suance of  a  decree,  in  Chowan  Superior  Court,  in  a  suit 
wherein  the  said  Sarah  by  her  next  friend  John  M.  Roberts 
was  plaintiff,  and  the  said  Jonathan  defendant,  <<  the  said 
money  to  be  paid  to  John  M.  Roberts  or  Sarah  HaughtoD| 
he^or  she  giving  a  receipt  for  the  same  to  Thomas  B«  Haugh- 
ton, and  it  is  meant  that  the  said  Thomas  should  attend  to 
see  that  the  same  be  paid  out  of  the  property  "so  conveyed,'* 
after  payment  of  said  money,  in  trust  to  suffer  the  said  Jooft- 
than  to  occupy  the  land  and  all  the  negroes  during  his  the 
said  Jonathan's  life,  and  after  the  said  Jonntban's  death  to 


SUPREME  COURT  OF  NORTH  CAROLINA.  395 

suffer  Joseph  M.  Haughton  to  occupy  the  land  and  use  the  December 
negroes  during  his  the  said  Joseph's  life,  and,  should  the  * 

said  Joseph  leave  any  children  of  his  body  lawfully  begot-  Haugbton 
ten,  to  hold  the  same  in  trust  for  said  children,  and,  should  B^n,^^ 
the  said  Joseph  leave  no  children  at  his  death  lawfully  be- 
gotten, then  to  hold  the  same  in  trust  for  Jonathan  H. 
Haughton  and  Mary  Louisa  Barney,  to  them  and  their  heirsTi 
and  to  make  conveyances  as  they  shall  direct.  It  is  further 
alleged  in  the  bill,  that  this  deed,  at  some  time  after  its  exe- 
cution, passed  into  the  possession  of  Jonathan  Haughton, 
who  kept  it  among  his  valuable  papers ;  that,  about  the  time 
of  the  death  of  the  said  Jonathan,  it  passed  into  the  porses- 
sion  of  the  defendant  Roberth  H.  Booth,  who,  in  violation 
of  the  rights  of  the  plaintiff,  has  delivered  the  same  to  the 
defendant  Barney,  who  has  either  destroyed  er  yet  unjustly 
detains  it ;  that,  when  the  said  deed  was  executed,  the  pbin- 
tiff's  father  was  ignorant  of  her  rights,  and  that  the  plaintiff 
herself,  by  reason  of  her  infancy  and  destitute  situation,  has 
been  unable  to  assert  them ;  that  in  consequence,  either  of 
the  neglect  of  the  trustee  named  ic  the  said  deed  or  of  Jon* 
athan  Haughton,  or  of  the  fraud  or  neglect  of  some  of  the 
other  parties  to  it,  the  said  deed  has  never  lieen  register^ 
nor  proved  for  registration ;  that  no  certain  information  of 
the  existence  of  said  deed  was  communicated  to  the  friends 
of  the  plaintiff  until  lately,  and  that,  as  soon  as  they  heard 
of  the  existence  of  it,  they  applied  to  the  defendant  Booth, 
whom  they  supposed  to  have  the  possession  of  it,  and  were 
told  by  him  that  the  same  was  in  the  possession  of  the  de- 
fendant Barney,  whose  interest  is  in  direct  opposition  to  hers, 
and  who  falsely  pretends  that  in  consequence  of  an  agree- 
ment between  himself  and  some  other  person  to  the  plaintiff 
unknown,  the  said  paper  ought  not  to  be  produced  for  regis- 
tration. The  bill  further  alleges,  that  Thomas  B.  Haugh- 
ton, the  trustee,  died  in  1831  or  1832,  that  the  defendant 
Charles  was  duly  appointed  administrator  of  his  estate,  and 
that  the  other  defendants,  particularly  named,  were  the  heirs 
at  law  of  the  said  Thomas.  It  charges,  that  after  the  death 
of  the  plaintiff's  father,  who  during  his  life  lived  on  the 
tract  so  conveyed  in  trust,  the  defendant  Barney  directed  the 
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'D9cem\m  mother  of  the  plaintiff  to  seek  a  shelter  elsewhere,  io  conse- 

1842  ' 

quance  whereof  her  said  mother,  being  much  distressed  in 
Haughton  mind,  in  indigent  circumstances,  and  witbal  entirely  igno- 
Barney,  f^^  ^f  ^^e  plaintiff's  rights,  abandoned  the  possession  to  the 
said  Barney,  who  hath  ever  since  continued  to  cultivate  the 
same ;  and  that  the  defendant  Booth,  upon  the  death  of  Jon- 
athan Haughton,  took  possession  of  the  slaves  so  conveyed, 
and  hath  ever  since  either  hired  them  out  or  permitted  his 
co-defendant  Barney  to  have  the  use  thereof,  whereby  the 
plaintiff  is  entirely  deprived  of  the  benefit  of  the  provision 
made  for  her  in  said  deed.  The  prayer  of  the  bill  is,  that 
some  fit  person  be  appointed  a  trustee,  in  the  place  of  the 
said  l^homas  B.  Haughton,  deceased,  to  carry  into  execution 
the  trusts  in  said  deed  declared ;  that  the  defendants,  Barney, 
Booth  and  Jonathan  H.  Haughton,  be  decreed  to  deliver  up 
the  said  negroes  and  their  increase  and  the  possession  of  the 
said  land,  and  to  account  for  and  to  pay  over  the  hire,  rent 
and  profits  thereof ;  that  the  defendant  Charles  Haughton  be 
decreed  to  convey  the  legal  title  in  the  slaves  aforesaid,  and 
the  other  defendants  be  decreed  to  convey  the  legal  title  in 
the  land  aforesaid,  to  the  tmstee  so  to  be  appointed  upon  the 
trusts  in  said  deed  declared ;  and  for  such  other  and  farther 
relief  as  the  plaintiff's  case  requires. 

All  the  defendants  put  in  answers.  Those  of  the  admin- 
istrator and  the  heirs  of  Thomas  B.  Haughton,  declare  that 
they  have  no  personal  knowledge  of  any  of  the  matters 
charged,  claim  no  interest  whatever  in  the  property  in  dis- 
pute, and  are  ready  to  submit  to  and  do  whatever  the  court 
shall  direct  therein.  The  answer  of  the  administrator, 
Charles  Haugton,  states  also,  that  about  two  or  three  years 
before  the  death  of  his  intestate,  he  heard  Jonathan  Haugh- 
ton express  a  determination  to  make  the  said  intestate  a  trus« 
tee  for  his  son  Joseph's  family,  and  that  afterwards  he  heard 
the  said  Jonathan  several  times  declare  that  the  Pettijohn 
family,  into  which  his  son  Joseph  had  married,  should  have 
no  portion  of  his  property. 

The  answer  of  the  defendant,  Jonathan  H.  Haughton,  ad* 
mits  that  the  plaintiff  is  the  sole  surviving  child  of  Joseph 
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M.  HaaghtoD,  deceasedi  and  that  this  defendant  and  Mary  December  * 


Ibiii. 


Louisa,  the  wife  of  the  defendant  George  W.  Barney,  are 
the  children  of  Jonathan  Haughton,  deceased,  and  that  at  Haughton 
the  time  stated  in  the  bill  the  said  Jonathan  conveyed  to  this  ^J^^ 
defendant  and  his  co-defendant,  George,  the  greater  part  of 
his  property,  real  and  personal,  "  leaving  however  a  consid* 
erable  estate,  which  he  afterwards  disposed  of  by  will." — 
The  defendant  states,  that  when  these  conveyances  were 
made,  a  bond  was  executed  by  him  and  Barney  to  his  father, 
solely  conditioned  to  secure  his  father  the  enjoyment  of 
all  the  property  so  conveyed  during  his  life  ;  and  declares 
that  no  other  bond,  covenant  or  agreement,  eitheF.  in  wrilinj; 
or  by  parol,  existed  between  the  parlies  in  relation  to  the  said 
property  or  the  conveyances  which  had  been  made  thereof 
and  that  bis  said  father  bad  not  any  right  of  control  what- 
ever over  said  property,  except  such  as  arose  under  said 
bond — admits  that  the  land  and  negroes  described  in  the  bill 
are  a  part  of  the  real  and  personal  estate  which  had  been  so 
conveyed — but  denies  that  the  instrument,  whereof  a  copy 
is  set  forth  in  the  bill,  and  which  contains  the  land  and  ne- 
groes aforesaid,  ever  was  executed  as  a  deed  or  as  a  com- 
pleted instrument,  and  avers  that  it  was  designedly  kept  un- 
delivered— more  particularly  the  defendant  proceeds  to  state, 
that  the  late  Jonathan  Haughton,  bis  father,  entertained  dif*  * 
ferent  projects  of  making  provision  for  his  son  Joseph,  some- 
times expressing  a  desire  to  make  him  an  annual  allowance 
for  life,  sometimes  to  convey  property  to  a  trustee  for  hitn, 
and  at  other  times  to  exclude  him  altogether  i  that  at  one  of 
these  times  the  paper  writing,  whereof  a  copy  is  set  forth  in 
the  bill,  was  drawn  up  and  signed  by  this  defendant  and 
George  W.  Barney,  in  the  presence  of  the  said  Jonathan, 
and  at  his  house — tliat  the  said  Jonathan  wished  to  have  tlie 
power  of  making  any  other  provision  he  might  prefer  for  his 
son  Joseph,  that  he  was  distinctly  informed  by  both  of  them 
<*  that  if  he  executed  the  instrument  then  drawn  up  by  hav- 
ing it  then  aingned,  sealed  and  delivered,  be  would  not  have 
this  power ;  that  it  was  well  understood  by  bis  said  father, 
the  said  Barney  and  himself,  that  the  deed  should  not  be  de- 
livered, and  that  accordingly  it  was  not ;"  "  that  this  defend- 
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December  ant  and  the  said  Barney  were  to  deliver  it  or  to  acknowl- 
edge  the  execution  thereof  at  any  time  or  place,  when  they 

Haaghton  should  by  him  be  thereunto  required  ;  that  the  paper  was 
Bwnej.  ^^^^  ^"  ^^^  sitting  room  of  his  father,  and  this  defendant,  who 
before  his  father's  death  removed  to  New  York,  hath  never 
seen  it  since,  but  understands  that  it  is  in  the  possession  of 
the  defendant  Booth.  This  defendant  adds,  that  he  person- 
ally informed  his  brother  Joseph  of  the  arrangement,  as 
herein  stated,  made  with  his  father,  and  that  the  execution 
of  the  deed  by  delivery  would  depend  on  his  conduct  and 
that  of  his  family  towards  his  father ;  states  that  his  father 
entertained  an  unfavourable  opinion  of  the  wife  of  his  bro* 
Iher  Joseph ;  and  that  both  before  and  after  the  death  of  his 
said  brother,  his  father  told  him  that  various  causes  of  irri- 
tation had  occurred  tending  to  produce  in  him  (his  said  fa- 
ther) the  determination  that  none'of  his  property  should  go, 
or  have  a  chance  of  going,  to  his  son's  wife's  family." 

The  answer  of  tlie  defendant  George  W.  Barney  is  so 
much  in  substance  the  same  with  the  answer  of  Jonathan 
H.  Haughton,  tTiat  it  is  unnecessary  to  set  forth  more  of  it 
than  those  parts  wherein  he  mentions  matters  not  contained 
in  the  answer  cf  his  co-defendant,  and  those  wherein  he  may 
state  tho  same  matters  somewliat  diSerently  in  point  of  ex- 
pression, or  more  fully  as  to  Iheir  circumstances.  Denying 
with  his  said  co-defendant  that  his  fatherin-law  had  any 
right  of  control  over  the  property  conveyed  other  than  un- 
^  der  the  bond  btjfore  mentioned,  and  denying  that  the  paper 

writing  referred  to  in  the  bill  was  ever  executed  as  a  deed  or 
any  other  completed  instrument.  This  defendant  states,  that 
at  various  times,  both  beffere  and  after  the  conveyances  made 
of  his  properly  to  his -said  co-defendant  and  himself,  he  ex- 
pressed to  them  a  desire  sometimes  to  make,  and  sometimes 
not  to  make,  a  provision  for  his  son  Joseph  ;  at  one  time  he 
suggested  the  plan  of  securing  an  annuity  to  his  said  son  for 
life  out  of  his  estate,  at  another  to  convey  property  to  a  trus- 
tee for  his  said  son,  vacillating  between  these  plans  and  a 
determination  to  give  him  nothing ;  that  at  one  of  these 
times  the  paper  writing  aforesaid  was  drawn  up  and  signed 
by  tbb  defendant  and  Jonathan  H.  Haughton  ;  that  it  was 
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well  nnderatood  that  it  should  not  be  delivered  to  the  trustee  December 

1843 

nor  to  any  of  the  persons  taking  an  interest  under  it,  nor  to  . 
any  person  for  their  bene&t ;  bnt  should  remain  a  paper  Haughton 
signed  and  sealed  but  not  delivered,  until  Jonathan  Haugh--  Baiaey. 
ton  should  require  of  this  defendant  and  Jonathan  U.  Haugh- 
ton to  assent  to  the  delivery  or  acknowledge  the  execution 
thereof,  and  this  the  said  Jonathan  H.  and  this  defendant 
promised  to  do  at  any  time  and  at  any  place  and  before  any  per- 
sons, when  so  required ;  that  the  delivery  was  withheld 
when  the  paper,  was  signed,  because  Jonathan  Haughton  de- 
sired to  have  the  power  to  substitute  auother  provision  for 
his  son  in  lieu  of  that  therein  contained,  or  to  withdraw  it 
altogether,  and  this  power  he  was  informed  he  could  not 
have,  if  the  deed  should  be  completed ;  that  the  paper  writ- 
ing was  left  in  this  state  with  the  said  Jonathan  Haughton, 
and  has  never  been  since  seen  by  this  defendant,  until  aft^r 
the  said  Jonathan's  death.  The  defendant  states  that,  some 
months  and  perhaps  a  year  heiiire  the  said  Jonathan's  death, 
he  informed  this  defendant  that  he  had  been  looking  iu  vain 
among  his  papers  for  this  writing,  and  was  anxious  to  get  it, 
that  afterwards,  and  but  a  short  time  t>efore  his  death,  he  de- 
sired this  defendant  to  request  Robert  H*  Booth  to  call  on 
Malachi  Haughton,  Esq.,  with  whom  he  had  deposited  ma- 
ny of  his  papers,  "  thinking  the  one  he  so  much  desired  was 
among  them,  that  some  delay  (as  defendant  understood)  in 
the  delivery  of  these  papers,  occurred  from  the  want  of  a 
written  order,"  but  this  order  being  had,  Booth  obtained 
them  ;  that,  after  the  death  of  Jonathan  Haughton,  this  de-  ^ 
fendant,  understanding  that  the  paper  now  in  question  was 
in  his  possessiou,  asked  to  see  it,  kept  it  for  a  day  or  two, 
and  then  returned  it.  He  further  denies  that  be  compelled 
the  plaintiff's  mother  after  the  death  of  her  father  f»  seel^ 
another  shelter,  but  declares  that  the  plaintiff's  grandfather, 
Jonathan  Haughton,  took  possession  of  all  the  property, 
land  and  negroes,which  his  son  Jos««ph  had  he*d,  after  hissaid 
sou's  death,  and  kept  the  same  until  he  himself  died  ;  denies  . 
that  the  plaintiff 'slather  and  mother  were  ignorant  of  the 
writing  in  question  as  is  pretended  by  the  bill,  but  insists 
that  be  had  been  apprised  of  it  soon  after  it  was  made,  and 
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Deoembrr  of  bis  father's  intention  tbiit  it  should  remain  incomplete ; 

1.  that  a  few  weeks  after  his  death  she  was  informed  of  it; 

Haagfaum  and  States,  (but  does  not  sa7  tchen)  that  a  copy  of  it  was  de- 
Baraey.  livcred  to  counsel,  whom  she  consulted  thereupon ;  he  de* 
niestthat  the  said  paper  was  kept  back  from  reg^tration  6om 
the  ueglect  of  Jonathan  Haughton,  but  arers  that  it  was  not 
registered,  becaose  of  the  said  Jonathan's  determination  that 
if  should  not  be. 

The  defendant  Booth  in  his  answer  states,  that,  two  or 
three  months  before  the  death  of  Jonathan  Haughton,  the 
said  Jonathan  executed  his  last  will  and  testament,  and 
thereof  appointed  this  defendant  executor ;  that  this  defend- 
ant wrote  the  said  will,  that  at  the  time  ofliisso-doing  the  said 
Jonathan  informed  him,  that  no  portion  of  the  property,  over 
which  he  (the  said  Jonathan,)  had  any  control,  should  ever 
go  to  the  family  of  his  son  Joseph ;  and  also  distinctly  told 
the  defendant,  that  it  was  unnecessary  to.  make. any  disposi- 
tion of  the  land  mentioned  in  the  paper  writing-,  the  subject 
of  dispute,  as  it  already  belonged  to  Jonathan  H.  Haughton 
and  George  W.  Barney  by  deed  ;  that  defendant  knows  of 
no  circumstance  inducing  a  beli^df  that  the  said  writing  was 
ever  delivered,  but  believes  that  it  never  was  delivered  as 
stated  in  the  answers  ot  said  Jonathan  H.  Haughton  and 
George  W.  Barney;  that,  two  or  three  days  before  the  death 
of  his  testator  and  in  consequence. of  a  written  order  from 
him,  the  defendant  obtained  from  Malachi  Haughton,  Esq. 
a  number  of  papers,  which  had  been  deposited  with  him, 
and  among  them  the  instrument  which  the  plaintiff  now 
seeks  to  establish ;  that  the  defendant  shortly  thereafter  calU 
ed  on  bis  said  testator  to  deliver  them,  but  found  him  too  ill 
to  attend  to  business;  that  he  kept  them  as  his  executor; 
that  at  the  request  of  the  defendant,  George  W.  Barney,  he 
banded  to  the  said  Barney  the  instrunflent  in  question,  who 
kept  it  not  more  than  two  or  three  days  and  then  returned 
it ;  that  on  returning  it  the  said  Barney  requested  this  de- 
fendant  to  obtain  legal  advice  respecting  the  operation  of  the 
said  instrument,  and  advised  him  to  give  a  copy  thereof  to 
any  person,  who  might  apply  in  behulf  of  any  supposed 
to  be  interested  therein ;  that,  during  the  short  time  that  the 
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instrnment  was  in  Barney's  hands,  the  mother  of  the  plain- I'ec*™^®' 

tiff  called  on  him  for  it,  and  he  informed  her  where  it  then 1^ 

was,  but  assured  her  that  he  would  procure  it  without  delay  Haughtwi 
and  would  then  hand  it,  or  at  all  events  a  correct  copy  there*  Bwiwy, 
of,  to  her:  that  no  further  application  has  been  made  to 
him;  that  he  took  the  legal  advice  which  Barney  requested 
him  to  obtain  ;  that,  in  pursuance  of  that  advice,  he  has 
kept  the  instrument  in  his  possession,  and  lias  it  ready  to  be 
produced;  that  he  has  set  up  no  claim  to  nor  pretended  to 
interfere  with  any  of  the  property  mentioned  in  said  instru- 
ment, considering  it  as  no  part  of  the  estate  of  his  testator, 
but  to  have  been  conveyed  by  him  in  his  lifetime  to  the  de- 
fendants Jonathan  H.  Uauo^hton  and  Greorge  W.  Barney. 

The  instrument,  which  the  plaintiff  prays  to  bo  establish- 
ed, is  exhibited.  It  corresponds  in  all  respects  with  the 
copy  ^iven  thereof  in  the  bill,  purports  to  be  •*  signed  and 
sealed"  by  Jonathan  H.  Haughton  and  Georges  W.  Barney,  ia 
the  presence  of  Jonathan  Haughton.  The  will  of  the  said  Jon- 
athan is  also  exhibited.  It  purports  to  have  been  executed 
on  the  18th  of  August,  1835,  and  it  was  proved  at  the  Feb« 
ruary  Term  following  of  Chowan  County  Court;  it  nomi- 
nates George  W.  Barney  and  Robert  H.  Booth  as  executors, 
and,  except  a  special  provision  therein  made  in  respect  to 
three  of  his  servants,  whom  he  professes  to  reward  for  their 
fidelity  and  attention  to  the  testator  during  his  last  illness,  it 
gives  all  the  testator's  real  and  personal  estate  to  be  equally 
divided  between  the  children  of  his  son  Jonathan  H.  Haugh* 
ton,  his  daughter  L.  C.  Barney  and  his  deceased  son  Silas 
M.  Haughton,  with  limitations  over  to  the  survivors  and 
survivor  upon  any  of  them  dying  without  issue  at  their 
death,  and,  it  the  survivor  die  without  issue,  then  over  to 
his  *<  aforesaid  children  then  living^  or  to  their  heirs*"  And 
it  contains  this  express  clause:  <*I  give  nothing  to  the* 
children  of  my  son  Joseph,  nor  do  I  intend  it." 

The  plaintiff  has  taken  the  depositions  of  Idalachi  Haugh- 
ton, Esq.,  of  her  mother  Elizabeth  Haughton,  and  of  her 
mother's  sister,  Sarah  Pettijohn.  Mr.  Haughton  states  that. 
Jonathan  Haughton,  some  years  before  his  death,  deposited 

X2 
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DMember  with  the  Witness  several  papers,  among  which  was  the  one 
^^^^'     in  question ;  that  the  witness  told  hhn  this  paper  ought 


MMghton  to  be  registered,  and  he  replied  that  he  wished  to  have  an 
qJ^  alteration  made — ^and  that  the  witness,  a  short  time  beiore 
or  after  the  death  of  the  said  Jonathan,  upon  his  written  or- 
der, delivered  these  papers  to  the  defendant  Booth.  Eliza- 
beth Haughton  testifies,  that  she  had  understood  from  Jon- 
athan Haughton,  that  there  was  a  deed  conveying  negroes 
and  land  for  the  benefit  of  Joseph  Haughton's  children,  and 
shortly  afterwards  the  said  Jonathan  informed  her  that  Vio- 
let, one  of  these  negroes,  was  dead,  but  that  he  would  give 
another  in  the  plaee  of  Yiolet ;  that,  at  another  tim6,  speak- 
ing of  the  negroes  that  were  at  the  plantation  where  Joseph 
Haughton  resided  in  his  lifetime,  he  said  that  he  always  in- 
tended that  the  negroes  and  plantation,  at  his  death,  should 
go  to  the  children  of  Joseph  Haughton;  and  that,  about  a 
month  before  his  death,  he  sent  for  the  witness  aiid  informed 
her  that  there  was  a  handsome  support  provided  for  the  sur- 
viving child  of  Joseph  Haughton.  .  This  witness  named  the 
negroes,  which  she  understood  from  Jonathan  llaughtna 
were  conveyed  for  tlie  benefit  of  Joseph  Haughton's  chil- 
dren, and  these  correspond  with  th^  names  of  those  men- 
tioned in  the  contested  deed.  She  does  not  state  whether 
these  were  or  were  not  the  same  negroes  that  were  at  the 
plantation  when  Joseph  Haughton  resided  there,  but  she  de- 
clares this  plantation  tabethe  same  tract,  which,  sheuuder- 
-  stood  from  Jonathan  Haughton,  was  conveyed  for  the  bene- 
fit of  his  son  Joseph's  ofaildren.  This  witness  also  testifies, 
that  on  the  day  of  the  fiKieral  of  her  husband,  the  defendant 
Jonathan  H*  informed  her  that  there  was  a  provision  made 
for  her  children  beyond  his  father's  power,  and,  if  he  sur- 
vived his  father,  he  would  see  that  they  had  justice  done  to 
them.  She  also  testifies,  that,  shortly  after  the  death  of  her 
husband,  the  witness  and  the  defendant  Barney  were  con- 
versing about  the  conveyance,  when  he  said  that  he  and  Jon- 
athan H.  Haughton  had  given  the  property  in  a  deed  of  gift 
to  her  children,  that  he  expected  the  deed  was  lost,  but  he 
was  willing  to  give  the  property  again  and  would  do  it. —  ' 
Sarah  Pettijohn  testifies,  that  she  heard  Jonathan  Haughton 
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on  one  occasion  tell  her  sister,  that  he  always  intended  the  December 

1843 

plantation  and  the  negroes  for  Joseph  Haughton's  children^ 

and  that  she  has  heard  him  make  similar  remarks  on  olher  Htnghtoa 

occasions.    She  also  declares  that  she  heard  the  observations 

made  to  her  sister  by  the  defendant  Jonathan,  as  stated  in 

h3r  deposition,  on  the  day  of  Joseph  Haughton's  funeral. 

Witnesses  have  been  also  examined  on  the  part  of  the  de< 
fendants,  but  the  only  part  of  their  evidence,  which  is  deem- 
ed qf  any  moment,  is  that  of  John  Poplestan,  who  testifies 
to  declarations  of  Jonathan  Hanghton,  that  neither  his  son 
Joseph  nor  any  of  the  family  of  the  Pettijohns,  grand-moth« 
er  or  aunts  of  the  plaintiff,  should  ever  have  any  of  his  es- 
tate. 

Upon  these  exhibits  and  proofs  the  plaintiff  insists  that 
she  has  established  the  instrument,  whereof  a  copy  is  given 
in  her  bill,  as  a  complete  deed.  If  the  formal  execution  of 
this  instrument  had  been  proved,  the  presumption  that  it  was 
intended  by  the  parties  as  a  complete  instrument  would  have 
arisen,  and  this  presumption  could  not  be  overthrown  but  by 
clear  proof  that  iu  truth  there  was  no  delivery  and  that  this 
was  well  understood  at  the  time.  But  there  is  no. evidence 
of  a  formal  execution.  The  only  persons  present  at  the 
time  of  the  transaction  were  the  supposed  grantors  and  Jon- 
athan Haughton.  They,  in  their  answers  responsive  to  the 
allegations  of  the  bill  in  this  respect,  deny  absolutely  any  de- 
livery; and  this  bill  was  not  filed,  until  after  Jonathan 
Hanghton,  who  mi^ht  have  thrown  light  upon  the  transac- 
tion, was  removed  by  death.  It  is  true  that  he  attested  the 
instrument  as  a  subscribing  witness,  and  an  inference  might 
thence  arise,  that  he  had  seen  it  formally  executed,  were  it 
not  that  his  attestation  is  spe:nal,  that  the  instrument  was 
"  signed  and  sealed"  in  his  presence,  and  thus  excludes  the 
inference  that  he  had  also  seen  it  delivered.  In  the  want  of 
evidence  of  formal  execution — in  opposition  to  an  express 
denial  of  such  execution — ^the  burthen  is  thrown  upon  the 
plaintiff  of  shewing,  that,  nevertheless,  the  instrument  was 
designed  by  the  parlies  to  be  a  complete  one.  And  the  proof 
to  this  end  should  be  very  clear  and  cogent  before  it  can  o* 
Terrule  the  precise  and  positive  denials  of  this  supposed  in* 
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JOMember  tent  in  the  answers  of  the  defendants.  They  aver,  (bat  so 
far  from  intending  the  instrument,  when  signed  and  so  at- 
Havghton  tested  and  left  with  Jonatiian  Haughton  to  be  their  absolute 
Barney.  ^^^  finished  deed,  the  instrument  was  intentionally  and  ad- 
visedly left  thus  unfinished  and  imperfect,  in  order  that  it 
should  or  should  not  be  consummated  thereafter  as  Jonathan 
Haughton  might  or  might  not  require.  And  upon  an  exami- 
nation of  the  evidence,  we  think  that  instead  of  contradict- 
ing, it  confirms  this  representation. 

It  is  manifest,  thdt,  notwithstanding  the  forms  of  this  trans- 
action, the  provision,  made  or  purporting  to  be  made  by  this 
instrument  for  Joseph  Haughton  and  his  children,  was  one 
proceeding  in  truth  from  Jonathan  Haughton  and  not  from 
his  son  and  son-inlaw.  He  had  before  conveyed  to  thera 
the  far  greater  part  of  his  estate — ^upon  what  consideration 
we  know  not.  The  bill  asserts,  that,  notwithstanding  these 
conveyances,  he,  by  an  understanding  or  agreement  with 
them,  retained  the  power  of  disposition  over  the  property. — 
This  they  deny,  but  they  shew  by  their  conduct,  that  al- 
though there  might  have  been  no  agreement  or  understand- 
ing, by  which  he  retained  a  direct  control  over  the  property, 
be  retained  or  possessed  so  much  control  over  f hfm,  as  to 
obtain  such  a  disposition  of  the  property  contained  in  this 
instrument  as  he  desired.  It  was  at  his  instance  the  writing 
was  prepared,  the  instrument  signed,  sealed  and  left  in  his 
hands.  Indeed  all  the  witnesses,  who  have  been  examined, 
with  respect  to  a  provision  as  intended  or  not  intended  for 
Joseph  Haughton  and  his  children,  speak  of  it  as  one  to  pro- 
ceed from  Jonathan  Haughton.  He  therefore,  though  not 
in  form,  was,  in  eflect,  a  party  grantor,  and  his  possession  of 
the  writing,  after  it  had  been  sealed  by  the  formal  grantors 
and  attested  by  himself,  raises  but  a  very  faint,  if  any,  pre- 
sumption, that  it  was  delivered  to  him,  or  that  he  kept  it  for 
the  trustee  or  for  those  who  were  to  derive  interests  under  it. 
He  may  well  have  taken  and  kept  it,  as  the  defendants  allege 
that  he  did,  as  an  instrument  as  yet  imperfect  and  subject  to 
his  control,  but  which  he  could  cause  to  be  perfected,  if 
and  when  he  pleased.     Thus  it  is  that  his  conduct,  and,  as 


SUPREME  COURT  OF  NORTH  CAROLINA.  406 

a  part  ttiereof.  his  declarations  have  been  resorted  to.  ia  order  December 

to  ^ive  a  character  to  this  possession,  

There  is  no  evidence,  that  he  ever  delivered  this  instru-  HMighun 
ment  to  the  trustee  or  even  apprized  the  trustee  of  its  exis-  q,^. 
teoce.  Notwithstanding  the  first  trust  declared  in  it  was  to 
be  an  application  per^onaUy  by  the  trustee  of  the  profits  of 
the  property  to  the  payment  of  the  decree  against  Jonathan 
Haughton,  no  act  of  the  trustee,  making  such  application  or 
any  other  act  under  the  trusts  declared,  is  shewn  to  have 
been  done.  From  the  time  when  the  instrument  was  signed 
up  to  his  death,  a  period  of  five  years,  it  remained  always  iu 
the  hands  of  Jonathan  Uanghton  or  in  those  of  his  deposi*  . 
tory,  and  it  remained  unregistered.  When  apprized  by  Mr. 
Malachi  Haughton  of  the  necessity  of  registration  to  give  it 
effect,  he  declined  to  have  it  registered  upon  the  ground  that 
he  designed  to  alter  it.  One  con  scarcely  doubt  upon  these 
circumstances,  that  he  regarded  the  instrument  as  one  not 
perfected,  and  which  he  bad  the  ability  to  cause  to  bo  per* 
fected.  It  does  indeed  appear  from  the  testimony  of  Mrs. 
Elizabeth  Haughton,  that  he  spoke  to  her  of  "  a  deed"  con- 
taining a  provision  for  her  children,  but  he  might  thus  have 
spoken  of  this  instruibent,  though  wanting  the  perfection  of 
delivery,  without  serious  imptopriety  of  language.  There 
would  be  great  danger  of  error  in  determining  the  character 
of  the  instrument  from  a  general  observation  of  this  kind. — > 
The  witness  does  not  state  the  details  of  the  conversation  in 
which  this  remark  occurred,  nor  for  what  purpose  the  infor- 
mation of  the  existence  of  such  a  paper  was  communicated 
to  her.  It  does  not  appear  that  he  informed  her  where  the 
deed  was,  or  what  he  wished  to  be  done  in  respect  thereof. — 
Nor  can  one  lay  very  great  stress  on  the  representations, 
which  are  testified  by  this  witness  and  her  sister  Mrs.  Petii- 
john  to  have  been  made  by  Jonathan  H.  Haughton  and 
George  W.  Barney,  in  relation  to  a  provision  for  her  child, 
which  it  was  beyond  the  power  of  her  grand-father  to  de- 
prive  her  of.  They  amounted  in  effect  to  little  more  than 
assurances,  that,  if  he  should  refuse  to  give  validity  to  some 
provision,  they  would  as  they  could,  secure  to  the  plaintiff 
the  benefit  of  it.      Why  it  is  that  they  have  not  complied 
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Deeembei  with  these  assurances  does  not  indeed  appear.     It  is  to  be 

^ hoped  that  they  have  sufficie*nt  reasons  for  this  seeming' 

Haughum  breach  of  good  faith,  bat  the  plaintiff  does  not  found,  and 
Barney.    Cannot  found,  a  claim  to  relief  upon  their  promises. 

The  testimony  as  to  the  intentions  of  Jonathan  Haughton 
to  provide  fdr  the  plaintiff,  corresponds  with  the  statement 
made  in  (he  answers.  These  intentions  do  not  seem  to  have 
beed  permanent.  At  different  times  he  expressed,  and  no 
doubt  entertained,  different  purposes  in  this  respect,  and,  in 
the  last  most  solemn  act  of  his  life,  the  making  of  his  will, 
he  has  very  emphatically  declared  that  he  gives  nothing  to 
the  children  of  his  son  Joseph  Haughton,  and  that  be  in- 
tends to  give  them  nothing. 

We  feel  ourselves  obliged  to  declare  that  the  plaintiff  has 
not  established  the  material  allegation  in  her  bill,  that  the 
defendants  Jonathan  H.  Haughton  and  George  W.  Barney 
did  sign,  seal  and  deliver  the  instrument,  which  is  therein 
referred  to  as  their  deed,  and  therefore  we  must  dismiss  the 
bill.  But  we  think  the  case  one,  in  which  a  judicial  inves- 
tigation was  proper,  and  we  direct  the  bill  to  be  dismissed 
without  costs  except  as  to  the  administrator  and  heirs  of  the 
trustee.  The  plaintiff  (or  her  next  Ifiend,)  must  pay  their 
costs.  As  they  had  a  common  defence  and  approved  by  the 
same  Solicitor,  there  will  be  but  one  Solicitor's  fee  taxed  to 
them. 


Per  Curiam.  Decree  accordingly. 
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ANOTHER. 

PoMeflBion  of  land  nprinta  faeU  eridmice  of  m  tide  in  fee»  uid  is  noti<9e  to  December 
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one,  who  is  treating  for  the  fee  with  a  person  out  of  possession,  of  the  na-      '*^  * 

ture  of  the  title  of  the  tenant    It  should  put  him  upon  inquiry. 
In  contracts  for  the  sale  of  land,  a  Court  of  Equity  may  leaTO  a  party  to  his 
action  at  law,  where  the  vender  believed  he  could  convey  an  estate  when  he 
agreed  to  sell  it,  but  aflerwards  discovered  that  he  had  tio  title  to  it. 

But  where  the  vendor  can  make  a  title  to  a  part,  but  not  to  all  he  has  sold,  the 
vendee,  at  his  election^  may  compel  him  to  convey  the  part  to  which  he  has 
a  title,  and  tojnake  a  reasonable  compensation  or  proportional  dednctiou  for 
the  other  part. 

Upon  decreeing  a  conveyance  of  land,  on  the  bill  of  the  vendee  in  a  contract 
of  sale,  the  court  is,  perhaps,  hound,  according  to  the  universal  usage  of  the 
country  and  the  understanding  of  tlie  profession,  to  direct  the  usual  cove- 
nants of  general  warranty. 

If  the  conduct  of  the  vendee  in  a  ceniract  of  sale  is  not  fair,  but  he  attempts 
by  raising  frivolous  objections  to  delay  and  weary  out  the  vendor,  wantonly 
insisting  on  unreasonable  conditions  and  assurances,  and  thereby  baffling 
the  vendor  and  leaving  him  at  a  loss  to  know  what  to  do  or  to  depend  on» 
a  Court  of  Equity  will  give  him  no  assistance. 

On  a  bill  for  specific  performance,  a  Court  of  Equity  never  decrees  a  collateral 
indemnity,  not  stipulated  for,  as  a  provision  against  a  bad  title,  but  it  will 

-  see  that  the  vendee  is  not  compelled  ta  take  more  land  than  the  vendor  can 
rightfully  convey,  and  that  he  shall  have  a  proper  compensation  for  the  de- 
ficiency. 

The  case  of  Leigh  v  Crump,  1  Ired.  Eq.  Rep*  899,  cited  and  approved. 

This  cause  was  transmitted  to  the  Supreme  Court  from 
the  Court  of  Equity  of  Adsoq  county,  at  the  Fall  Term,  1842, 
on  affidavit  of  the  plaintiff.  The  facts  appearing  fiom  the 
pleadings  and  proofs  will  be  found  in  the  opinion  delivered 
in  this  court. 
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December  Mendenhall  and  Winston  for  the  plaintiff. 

1842.  ^ 

jj     ""  Strange  for  the  defendants. 


V 

Liles. 


RuFFiN,  C.  J.  The  bill  was  filed  in  August,  1838,  and 
seeks  the  specific  performance  of  a  contract  for  the  sale  of  a 
tract  of  land,  situate  in  Anson  county.  The  defendant  Jo- 
seph A.  Liles,  resided  in  Tennessee,  and  constituted  one  Neli 
son  P.  LileSy  of  Anson,  his  attorney  to  sell  and  convey  the 
land  in  question  ;  and  in  November,  1835,  he  entered  into  a 
written  contract  with  the  plaintiff  in  the  following  words: 
<<  I  have  sold  Joseph  A.  Liies'  land,  allotted  to  him  in  the 
division  of  my  father's  land,  to  Jeremiah  Henry,  say  about 
1 13^  acres,  for  $300.  The  right  to  be  made  atid  the  money 
paid  when  the  lines  are  established.''  The  bill  then  states 
that  the  lines  of  the  land  were  afterwards  ascertained  by 
survey,  and  they  are  set  out  by  metes  and  bounds ;  that  Nel- 
son P.,  the  attorney,  refused  to  make  a  conveyance  to  the 
plaintiff,  and  that  he  informed  the  defendant  Joseph  A,  there- 
of by  letter,  to  which  he  received  an  answer  dated  in  Feb- 
ruary, 1837,  in  which  he  confirmed  the  contract  and  prom- 
ised that  he,  Joseph  A.,  would  come  to  Anson  in  the  course 
of  the  succeding  winter,  and  would,  himself,  execute  a  deed 
to  the  plaintiff,  and  requested  that,  in  the  mean  while,  the 
plaintiff  would  take  possession  of  the  land  and  cultivate  it, 
as  though  it  was  his  own  by  a  fnll  title ;  thnt  the  plaintiff  en- 
tered accordingly  into  the  land  and  placed  a  tenant  thereon  ; 
and  that  Joseph  A.  Liles  did,  in  December,  1S37,  come  into 
Anson,  and,  although  the  plaintiff  offered  to  perform  the 
contract  on  his  part,  he  refused  to  convey  to  the  plaintiff, 
and  conveyed  to  the  other  defendant,  Elijah  Liles,  who  paid 
nothing  for  the  land,  or,  if  he  did,  had  notice  of  the  previ- 
ous purchase  of  the  plaintiff,  before  ho  paid  his  purchase 
money  and  received  his  deed.  The  bill  then  states,  that  an 
action  of  ejectment  had  been  instituted  against  the  plaintiff^ 
tenant  and  himself  on  the  several  demises  of  the  two  de- 
fendants, J.  A.  &  E.  Liles ;  and  ijt  prays  for  an  injunction 
and  proper  conveyances.  Both  of  the  defendants  put  in 
answers^  in  which  the  contract  with  the  plaintiff  is  admitted 
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and  also  the  correspondence  mentioned  in  the  bill.    The  an-  December 
swer  of  Joseph  A.  Liles  states,  that  in  December,  1837,  he  * 

came  to  Anson,  and  went  to  the  plaintiff's  house  and  inform-  Henry 
ed  him,  that  he  had  come  for  the  purpose  ofmaking  a  title  ac-  Lii^g. 
cording  to  his  engagement ;  but  that  the  plaintiff  insisted 
that,  besides  a  deed,  the  defendant  must  give  a  bond  with 
sureties  to  protect  and  indemnify  the  plaintiff  against  all 
loss  or  expense  about  the  land,  which  bond  this  defendant 
admits  he  refused  to  give.  The  answer  further  states,  that, 
being  anxious  to  end  the  business  and  return  iaome,  he  sent 
to  the  plaintiff  a  reque^  to^come  and  see  him  at  (lie  house  of 
Nelson  P.  Liles,  where  he  was  staying,  and' that  he  accord- 
ingly came ;  and  that  then  fhis  defendant  "  proffered  to  make 
him  a  title  for  said  lands  in  fee  simple  with  general  warran- 
ty, which  the  plaintiff  refused  to  take,  unless  the  defendant 
would  give  the  bond  and  surety  as  before  stated,  and  that  the 
defendant  refused  to  give,  and  then- told  the  plaintiff,  that  he 
was  compelled  to  return  hotlKr,  and  that  he  would  sell  the 
land  before  he  slept  that  night,  if  he  could — to  which  the 
plaintifi  made  no  reply."  The  answer  further  states,  that 
"  believing  the  matter  between  the  plaintiff  and' himself  then 
nt  an  end,  he  prevailed  upon  his  uncle,  the  other  defendant, 
to  purchase  the  land;  and  that,  about  the  time  he  executed 
n  deed  to  Elijah,  the  plaintiff  asked  this  defendant  if  he  had 
sold  his  land,  to  which  the  defendant  replied,  that  he  had 
and  had  received  part  of  the  purchase  money,  and  the  plain* 
tiff  expressed  no  dissatisfaction."  The  answer  of  Elijah 
Liles  states,  that,  after  (he  contract  between  the  plaintiff  and 
the  agent  Nelson  P.  Liles,  "the  parties  made  a  survey  of 
the  land  contracted  for,  and  that  upon  the  survey  it  was  as- 
certained, that  this  defendant  had  an  older  grant,  which  cov- 
ered a  part  of  the  land,  and  that  this  caused  for  a  time  a  sus- 
pension of  the  execuffon  of  a  deed."  The  answer  then 
sta',es,  that  this  defendant  was  informed  and  believed,  that 
the  other  defendant  Joseph  A.  had  ofiered  to  convey  to  the 
plaintiff  with  warranty,  but  that  the  plaintiff  demanded  also 
a  bond  with  sureties  as  a  collateral  indemnity,  as  stated  in 
the  other  answer ;  and  "  that  Joseph  A.  refused  to  give  such 

Y2 
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December  bond,  and  told  the  plaintiff,  that,  unless  he  would  take  n  deed 

L_andpaythe  money,  he  would  sell  the  land  to  some  other 

Henry  person."  The  answer  further  states,  "that  this  defendant 
Liiea.  was  informed  of  the  meeting  between  the  other  porties,  and 
understood  that  the  contract  was  at  an  end  between  them 
and  so  belieFed ;  and  that,  when  the  other  defendant  ap- 
plied to  this  defendant  to  purchase,  he  did  so  at  the  price  of 
$300,  which  he  paid  and  received  a  deed ;  and  that  he  made 
said  purchase,  believing  that  the  contract  with  the  plaintiff 
was  rescinded,  and  more  for  the  purpose  of  accommodating 
his  nephew  than  for  his  individual  benefit.  This  defendant 
further  states,  that,  at  the  meeting  which  took  place  bctweea 
him  and  the  other  defendant  for  executing  the  deed  and  pay- 
ing the  money,  while  they  were  engaged  in  the  business,  the 
plaintiff  called  and  inquired  of  the  said  Joseph  A.  "  it  he 
h^d  sold  his  land  f  to  which  die  other  replied,  "I  have,  and 
have  part  of  the  money  in  my  pocket ;"  and  that  at  this  an- 
swer the  plaintiff  expressed  no  dissatisfaction  :  And  this  de- 
fendant declares,  that,  if  the  plaintiff  had  objected,  he  would 
not  have  completed  the  contract ;  for  this  defendant  then  be- 
lieved the  plaintiff's  contract  was  at  an  end,  and  he  still  be- 
lieves such  was  the  fact."  It  does  not  appear  thnt  an  injunc- 
tion was  granted,  or  what  was  done  in  the  action  of  eject- 
ment, or  who  has  been  or  now  is  in  possession  ;  and  at  pre- 
sent the  court  must  suppose  the  plaintiff  retains  the  posses- 
sion, at  least,  of  part  of  the  land. 

To  the  answers  replications  were  put  in,  and  the  parties 
proceeded  to  proofs.  The  letter  of  the  defendant  Joseph  A. 
to  the  plaintiff,  of  February,  1837,  is  exhibited^  and,  besides 
the  contents  as  stated  in  the  bill,  it  contains  this  clause  :  "If 
you  remain  in  the  notion  of  the  land,  and  Nelson  wont  make 
you  a  right,  if  life  lasts  I  will  come  next  fall  and  will  see  if 
I  cant  make  you  a  right  myself,  and  old  Elijah  will  have  to 
get  the  land  by  law ;  for  I  would  see  him  buried  before  I 
would  give  him  one  foot  of  my  land.  I  want  you  to  hold 
the  land,  if  Nelson  wont  make  you  a  right,  till  I  come." — 
The  deed  to  Elijah  Liles  is  dated  the  30tb  day  of  December, 
1837,  and  describes  the  land  by  the  boundaries  set  forth  ia 
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tho  bill,  and  as  containing  113  J  acres,  and  has  a  covenant  December 

of  general  warrant7,  but  with  tbis  clause  following: — [__ 

"•  Though  it  is  jointly  agreed  between  the  parties,  that  notb*  Henry 
ing  herein  contained  is  binding  as  to  the  number  of  acres,  j^^ 
further  than  the  patents  or  old  papers  of  the  laud  cover  law- 
fully." Several  witnesses  have  been  exanained,  from  whose 
testimony,  and,  particularly,  that  of  Nelson  P.  Liles,  it  ap- 
pears, that  after  the  contract  with  the  plaintiff  a  question  a- 
rose,  whether  the  title  to  all  the  land  was  good,  as  Elijah 
Liles  claimed  from  20  to  40  acres  of  it,  and  on  that  account 
the  execution  of  the  contract  was  suspended,  until  J.  A.  Liles 
could  come  in  himself,  though  the  plaintiff  was  to  take  pos- 
session  and  did  so.  In  the  latter  part  of  December,  1837,  J. 
A.  Liles  arrived  in  Anson,  and  went  from  Nelson  P.  Liles'  to 
see  the  plaintiff,  and  upon  his  return  he  said,  that  the  plain- 
tiff wished  him  to  have  the  land  surve3red  again  ;  and  the 
witness,  Nelson  P.  Liles,  advised  him  not  to  have  a  survey 
at  his  expetise,  but  to  make  a  deed  with  warranty  at  once. — 
In  a  few  days,  say  on  the  28th  of  December,  the  defendant, 
J.  A.  Liles,  wrote  to  the  plaintiff,  that  he  did  not  think  it  ne^ 
cnssary  to  have  the  land  run  again,  but  that  be  would  make 
him  a  deed  with  warranty,  and  that  he  was  anxious  to  go 
home,  and  wished  the  plaintiff  to  come  and  settle  the  busi- 
ness. The  plaintiff  immediately  went  to  Nelson  P.  Liles', 
where  Joseph  A.  Liles  was ;  and  the  latter  then  repeated  his  ^ 
offer  to  make  a  deed  with  warranty  for  all  the  land,  but  the 
plaintiff  asked,  in  addition,  a  bond  with  surety  for  the  title, 
which  the  other  refused  to  give.  After  some  conversation 
between  them  on  the  subject  without  coming  to  any  agree- 
ment, Nelson  P.  Liles,  the  witness,  remarked,  "  that  it  was 
useless  to  say  any  thing  more  about  it,  as  the  plaintiff  asked 
a  bond  and  surety,  and  the  defendant  Joseph  A.  refused  to 
give  it,  and  there  was  an  end  of  it."  But  the  plaintiff  there* 
upon  replied,  ''  that  he  did  not  say,  he  would  not  take  a  deed 
without  bond  and  surety,  but  that  he  should  ask  bond  and 
surety ;  and  that  then  Joseph  A.  said,  "  if  it  was  not  fixed 
then,  it  was  likely  it  would  never  be,  as  he  intended  to  sell 
the  land  before  he  slept,  if  he  could ;"  whereupon  the  plain- 
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Deeember tiff  replied  to  him,  "that  whoever  bought  it  would  buy  a 
*      '    law  suit."     Two  days  afterwards  the  plaintiff  went  back  to 
Henry     Nelson  P.  Liles'  and  tendered  the  price,  $300,  to  the  defend** 
j^^     ant  Joseph  and  demanded  a  deed,  though  iie  said  he  did  not 
expect  the  other  party  would  make  it,  as  he  had  understood 
be  had  sold  the  land  to  Elijah  Liles  ;  and  Joseph  refused  to 
receive  the  money,  sayinghe  had  sold  to  Elijah  and  tie  could 
not  take  two  men's  money ;  and  then  the  plaintiff  said,  that 
whoever  had  bought  the  lafid  had  •bought  a  law  suit,  and 
gave  him  notice,  that  he,  the  plaintiff,  was  in  fXMsession  and 
should  keep  it.     At  that  time  the  defendant  Joseph  A.  had 
received  part  of  the  purchase  money  from  the  other  defend- 
ant Elijah,  and,  afterwards  on  the  same  day,  he  received  the 
residue  and  executed  a  deed. 

Upon  this  case  it  is  to  be  observed,  in  the  first  place,  that 
the  defendant  ^Elijah  must  abide  by  the  decree  that  might  be 
made  against  Joseph  A.  Liles,  were  the  latter  the  only  de- 
fendant. The  possession  of  the  plaintiff  is  prima  facie  ev- 
idence of  a  title  in  fee,  and  is  notice  to  one,  who  is  treating 
for  the  fee  with  one  out  of  possession,  of  the  nature  of  the 
title  of  the  tenant.  Daniels  v  Barisonf  16  Yes.  249.  But 
there  is  no  doabt  of  actual  notice  here ;  for  the  answer  does 
not  profess  that  Elijah  was  a  purchaser  without  notice  of  the 
plaintiff's  contract,  but  puts  his  case  upon  the  fact,  as  he  be- 
lieved it,  that  it  had  been  rescinded.  As  to  that,  he  should 
have  enquired  of  the  plaintiff,  and  it  is  his  own  fault  to  have 
relied  on  rumor,  if  it  should  turn  out  that  there  was  no  such 
rescinding  of  the  contract. 

Upon  the  point  of  rescinding,  there  is  nothing  to  raise 
even  a  suspicion  of  it — whatever  other  reasons  there  may 
be  for  not  decreeing  the  relief  the  plaintiff  asks.  That 
such  an  agreement  as  this  may  be  rescinded  by  parol,  need 
not  be  questioned ;  but,  certainly,  it  can  only  be  by  a  new 
and  distinct  agreement,  clearly  proved  by  unexceptionable 
evidence.  But  these  parties,  undoubtedly,  never  came  to 
any  new  agreement ;  nor  did  the  plaintiff  ever  intimate  a 
purpose  of  even  renouncing  his  contract,  much  less  come  to 
a  coQtract  of  that  sort.    On  the  the  contrary,  the  parties  dis- 
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pcted  what  were  their  respective  rights  under  the  contract;  December 

and  when,  in  consequence  of  their  not  agreeing  in  that  res- 1_ 

pect,  the  witness,  N.  P.  Liles,  said,  "  that  it  was  useless  to  Henry 
say  any  thing  more  about  it,  for  the  one  asked  what  the  oth-  m^e. 
er  would  not  give,  and  there  was  an  end  of  it,"  the  plaintiff 
replied,  "that  he  did  not  say  that  he  would  not  take  a  deed 
without  the  bond."  This  reply  shews  conclusively,  that 
the  plaintiff,  so  far  from  giving  up,  insisted  on  the  agreement, 
for,  lest  the  equivocal  expression,  "there  is  an  end  of  it" — 
which  might  mean,  either  that  they  might  then  and  there 
dispute,  as  each  seemed  to  be  settled  in  his  mind  upon  it,  or 
that  it  put  an  end  to  the  bargain  itself — might  be  construed 
in  the  latter  sense,  the  plaintiff  promptly  corrected  such  lat- 
ter inference  by  denying  that  he  intended  to  refuse  a  deed. 
There  is,  therefore,  nothing  like  a  rescinding  or  even  aban* 
doning  this  contract. 

But  the  defendants  say,  that,  as  the  right  to  specific  per- 
formance  is  not  absolute,  ex  debito  jtistilia,  but  in  the  sound 
discretion  of  the  chancellor,  the  plaintiff  is  not  entitled  to  it, 
because  the  defendant  will  thereby  be  decreed  to  convey, 
perhaps,  thirty  acres  of  land,  which,  since  the  contract,  it 
has  been  discovered  he  cannot  do,  as  he  has  not  the  title  ; 
and  because,  by  refusing  a  conveyance,  which  the  other  par- 
ty was  willing  to  make  for  the  whole  with  warranty,  and  in- 
sisting on  new  and  oppressive  terms,  the  plaintiff  was  tri- 
fling with  his  vendor,  by  delaying  him  of  his  purchase  mo- 
ney, and  keeping  him  unreasonably,  at  a  great  distance  and 
upon  expense,  from  home. 

As  to  the  first  reason,  it  is  true  the  Court  of  Equity  may 
leave  a  party  to  his  action  at  law,  where  the  vendor  believed 
he  could  convey  an  estate  when  he  agreed  to  sell  it,  but  af- 
terwards discovered  he  had  no  title  to  it,  as  in  the  case  of 
Howell  V  George,  I  Mad.  9.  But  it  cannot  be  maintained, 
that  a  vendor  is  not  to  be  compelled  to  convey  any  part  of 
what  he  sold,  because  he  cannot  make  a  good  title  to  all ; 
for  both  good  sense  and  the  law  say,  that,  if  the  vendee 
choose,  he  may  take  all  the  vetdor  can  convey,  with  a  rea- 
sonable  compensation,  or  proportional  deduction,  for  the  part 
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Decetnbrr  he  does  not  get.  Wood  V  Grififlhi  1  Swanst.  54.  JHort* 
^^*^'  lock  V  Buller,  10  Tes.  316.  Todd  v  Gee,  17  Ves.  280.— 
HenTy  But  in  this  stage  of  the  case  the  question  does  not  arise.  It 
^.j*  does  not  appear  yet,  that  there  is  a  defect  of  title  lo  any  pait. 
The  bill  mentions  nothing  upon  the  subject ;  and,  should 
the  plaintiff  bo  willing  to  take  the  title  as  it  is,  without  cov- 
enants from  the  vendor,  there  can  be  no  objection  to  the  de* 
cree.  But  it  is  certain,  almost,  that  the  plaintiff  will  require 
covenants,  and,  according  to  the  universal  usage  of  the  conn- 
try  and  the  understanding  of  the  profession,  the  court  would, 
perhaps,  be  bound  to  direct  the  usual  covenants  of  general 
warranty.  But,  whatever  may  be  the  rule  generally,,  it  ia 
clear  that,  if  a  conveyance  be  decreed  at  all  in  this  case,  it 
must  be  with  warranty,  as  it  is  manifest,  not  only  from  the 
evidence  but  from  the  answers,  thai  it  was  in  the  contem* 
plation  of  these  parties,  as  a  material  part  of  the  contract, 
although  not  mentioned  in  the  written  agreement.  If,  there- 
lore,  either  party  should  wish  to  have  the  title  ascertained, 
so  as  to  see  what  the  defendant  may  salely  warrant,,  he  can, 
at  the  proper  time,  have  a  reference  to  the  master  to  enquire 
into  the  title  and  the  other  matters  material  to  the  decree,  if 
n  partial  defect  should  be  found.  But  the  probability  that 
the  defendant  has  not  a  good  title  to  some  part,  or  even  the 
certainty  of  it,  forms  no  objection  in  his  mouth  to  his  con- 
veying what  he  can,  if  the  plaintiff  is  willing  to  take  it. 

Upon  the  second  reason  urged,  we  agree  that,  although  the 
plaintiff  may  not  have  rescinded  the  contract  nor  abandoned 
it,  yet,  if  his  conduct  was  not  fair,  bi]t  he  attempted,  by 
raising  frivolous  objections,  to  delay  and  weary  out  the  de- 
fendant, wantonly  insisting  on  unreasonable  conditions  and 
assurances,  and  thereby  to  baffle  the  vendor  and  leave  him  at 
a  loss  to  know  what  to  do  or  to  depend  on,  then  the  court 
should  give  him  no  assistance.  Equity  requires  good  faith 
and  prompt  action  on  the  part  of  one;  who  asks  for  specific 
execution  from  another.  But  the  court  cannot  perceive  in 
the  conduct  of  the  plaintiff  any  thing,  from  which  the  im- 
putation of  such  purposes  can  in  fairness  be  made.  The 
ifact  is,  that  neither  party  acted  with  perfect  propriety,  legal- 
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ly  speakings,  probably  for  want  of  advice;  for  it  does  not  December 

seem  that  counsel  was  consulted  on  either  side.     But  the [^ 

plaintiff  did  nothinpr,  that  an  ordinary  person,  without  ad-  Heniy 
vice,  might  not  have  done  with  good  intentions,  and  with  a  j^^^ 
view  to  having  the  contract  performed  in  its  spirit. 

It  appears  that  the  vendor's  father  and  uncle  owned  ad- 
joining tracts  of  land,  and  that,  upon  the  death  of  the  father, 
a  share  of  his  land  was  allotted  to  the  defendant  Joseph  A.; 
after  which  and  after  a  sale  by  his  agent  to  the  plaintiff,  the 
uncle  asserted  that  a  part  of  the  land,  thus  allotted  and  sold, 
belonged  to  him.  Upon  this  claim  the  agent,  being  uncer- 
tain as  to  its  extent  and  validity,  declined  making  a  convey- 
ance, but  referred  the  matter  to  his  principal.  Against  that 
the  plaintiff  made  no  unreasonable  complaint,  but  in  a  pro- 
per spirit  acquiesced  until  the  principal  could  be  consulted. 
He  was  informed  of  this,  and  immediately,  with  considera- 
ble irritation  towards  his  uncle  for  his  unfoOndcd  claim,  ex- 
pressed a  dissatisfaction  with  the  agent  at  hesitating  to  con- 
vey, dcGied  the  uncle,  and  requested  the  plaintiff  to  take  pos- 
session and  hold  the  land  against. the  uncle,  until  he  could 
come  in  and  see  "  if  I  cannot  make  you  a  right  myself."  In 
this,  too,  the  plaintiff  acquiesced,  and,  although  not  bound 
to  take  possession  until  the  title  was  cleared,  he  did  so,  as 
well  to  oblige  the  vendor  as  to  fulfil  the  contract.  The 
plaintiff  must  naturally  have  inferred  from  this,  that  the 
vendor  asserted  an  indefeasible  title  to  the  whole,  and  meant, 
when  he  came  in,  to  clear  and  establish  it;  for  as  to  the 
mere  matter  of  executing  a  deed,  that  could  have  been  done, 
as  well  while  he  staid  in  Tennessee  as  when  he  came  here. 
The  sale  had  been  for  a  round  sum,  $300;  and  it  is  clear 
the  vendor  insisted  on  the  payment  of  the  whole  of  it,  and 
meant  to  obtain  it  by  conveying  the  whole  tract,  inasmuch 
as  he  declared,  that  he  would  see  Elijah  Liles  buried,  before 
he  would  give  him  one  foot  of  the  land,  unless  he  got  it  by 
law.  When,  therefore,  the  vendor  came  to  this  State  with 
the  avowed  purpose  of  making  "  a  right,"  had  not  the  plain- 
tiff some  cause  of  surprise^  when  the  other  party,  without 
taking  any  step  whatever  to  clear  the  title  and  shew  to  what 
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^^42^'  portion  of  the  land  his  title  extended,  much  less  establishing  a 

L.good  title  to  the  whole  tract,  demanded  that  ihe  purchaser 

^enry  ghould  pay  the  whole  price,  upon  the  execution  of  a  deed 
LUea.  with  general  warranty  by  himself,  residing  in  a  remote  situ- 
ation in  another  State?  But  what  was  the  course  of  the 
plaintiff  under  those  circumstances,  which  he  had  so  little 
cause  to  anticipate  ?  He  proposed  that  the  vendor  should 
.  have  a  survey  of  the  land  ;  doubless  with  the  honest  and 
proper  view  to  determine  the  boundaries  of  the  coflicting 
claims  of  Joseph  A.  ar>d  Elijah  Liles,  or  to  bring  about  an 
adjustment  between  those  parties,  so  that  he  might  have 
an  undisputed  title  to  the  land  that  should  be  conveyed  to 
him,  whatever  that  might  be,  the  whole  or  a  part.  Thus 
far  there  can  be  no  objection  to  the  plaintiffs  conduct ;  for 
if  Liles  had  filed  his  bill  against  the  plaintiff  to  carry  the  a- 
greement  into  execation,  the  court  would  have  directed  the 
same  thing  upoQ  a  reference  as  to  the  title.  This  proposition 
the  vendor  did  not  reject  at  first ;  but,  upon  the  advice  of  his 
brother  and  agent,  he  did  finally  decline  it,  without  even  as- 
signing a  reason.  Why  he  should  have  been  so  advised  or  have 
so  determined,  it  is  difficult  to  conjecture,  consistently  with  a 
fair  intention  in  either  of  those  persons.  It  could  not  have 
been,  that  they  were  satrsfied  by  the  first  survey,  that  Elijah 
Liles's  claim  had  no  foundation  ;  for,  upon  that  very  survey. 
Nelson  P.  Liles  had  entertained  such  doubts  of  his  princi- 
pal's title,  as  had  induced  him  to  decline  conveyiuof,  and  the 
defendants  now  say,  that  Elijah  has  title  to  part  of  the  land, 
or,  at  least,  that  he  probably  has.  Then,  why  should  the 
vendor  have  refused  an  investigation  into  his  title,  which  he 
had  before  asserted  to  be  good  and  declared  himself  determ- 
ined to  maintarn,  though  he  then  admitted  it  to  be  doubtful 
as  to  part  7  Especially,  why  should  he  accompany  that  re- 
fusal with  an  offer,  notwithstanding  the  doubtfulness  of  the 
title,  to  convey  with  warranty  and  with  a  peremptory  demand 
on  the  vendee  for  an  immediate  acceptance  of  the  deed  and 
payment  of  the  purchase  money?  It  is  painful  to  the  court 
to  impiTto  covert  and  sinister  motives,  when  it  can  be  avoid* 
ed ;  and  therefore  we  do  not  say,  that  the  object  was  to  hurry 
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the  plaiotiS;  rather  than  lose  his  pwrchase  entitely,  into^«*|"J*>*« 
parting  with  his  money  for  a  bodf  title;  without  due  consider*  '  , 

ation,  upon  the  inadequate  security  of  a  personal  covenant    Henry 
from  a  person  living  abroad ;  or  to  induce  hitn,  in  ar  moment 
of  dissatisfaction  on  account  of  the  detective  title  to  part  of 
the  land,  to  give  up  bis  purchase  altogether,  and  leave  the 
other  parties  at  liberty  to  make  another  sale  at  the  same  price 
to  the  opposite  claimant,  and  thus  get  rid  of  the  difficulty  in' 
the  title.     The  court  does  not  find  that  such  was  the  object, 
and  it  might  be,  that  the  sole  purpose  was  to  ascertain,  whe- 
ther the  plaintiff  would  be  on  or  off  the  bargain  ;  but  we 
do  say,  that  it  was  not  so  obviously  uncharitable  to  account 
for  the  conduct  of  the  vendor  in  the  former  manner,  as  to 
render  the  attempt  of  the  plaintiff  more  fully  to  secure  him- 
self from  loss  a  capricious,  wanton  or  unjust  requisition.    It 
is  true  the  court  never  decrees  a  collateral  indemnity,  as  a 
provision  against  a  bad  title.    Balmanes  r  Lumley^  I  Yes. 
&  Beam.  224.    And,  therefore,  strictly  speaking,  the  plaintiff 
could  not  demand  it,  as  it  had  not  been  stipulated  for.     But, 
on  the  other  hand,  the  court  would  see,  as  it  could  not  give 
an  indemnity,  that  the  vendee  shoirid  be  compelled  to  take 
only  the  land,  to  which  the  vendor  coirid  make  a  good  title, 
and  should  have  a  proper  compensation  for  the  deficiency. — 
Now  it  seems  to  us,  that  the  plaintiff  was  only  desirous  of 
doing  substantially  the  same  thing,  and  of  complying  yet 
more  fully  with  the  wis^ies  and  interest  of  his  vendor.    P^or 
although  the  plaintiff  had  no  legal  authority  to  call  for  the 
collateral  indemnity  of  a  bond  with  sureties,  yet,  on  the 
other  side,  he  had  a  right  to  have  it  ascertained  how  much 
land  the  vendor  owned  and  to  have  that  conveyed  to  him  at 
a  proper  valuation  in  proportion  to  the  price  agreed  on  for 
the  whole.    Now  it  did  not  suit  the  purposes  of  the  vendor 
to  settle  the  business  on  those  terms ;  fot  he  wished  to  con- 
vey all,  whether  the  title  was  good  or  bad,  and  without  in« 
vestigation,  that  be  might  get  the  whole  purchase  money 
and  go  back  with  it  to*  Tennessee.    It  was  then,  in  truth,  an 
accommodation  to  him  for  the  plaintiff  to  depart  from  his 
strict  right,  and  agree  to  take  a  conveyance,  under  this  new 
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DMember  state  of  things,  to  land,  to  which  the  title  would  probably 
^  ^^'  fail,  and  pay  for  it.  And  be  certainly  ia  not  to  be  blamed 
Henry  for  declining  to  accede  to  what,  in  the  view  of  the  Court  of 
LiiM.  Equity,  must  be  considered  a  new  provision  in  the  contract, 
without  some  domestic  indemnity  from  the  loss  of  the  mo- 
ney advanced  on  it  and  which  ho  would  not  have  been  com- 
pelled to  pay,  according  to  the  construction  of  the  contract 
in  its  original  form.  It  is  true,  the  other  side  was  at  perfect 
liberty  to  reiuse  to  give  the  indemnity ;  but  it  was  not  a  hard 
or  unreasonable  condition  to  the  modification  of  the  contract 
asked  from  him,  namely,  that  he  should  pay  down  the  whole 
price,  and  accept  a  deed,  as  if  the  title  to  the  whole  was 
good,  while  the  parties  were  aware  that  the  title  to  one-fifth 
or  one-fourth  might  not  be  good.  We  say,  it  is  true  the  par- 
ty was  at  liberty  to  refuse  to  give  the  indemnity ;  but,  upon 
doing  so,  the  other  party  was  at  liberty  also  to  recur  to  the 
contract,  as  he  first  made  it,  and  insist  upon  his  lights  aris- 
ing thereon.  The^te  were,  ai  his  ele^tioHj  to  take  the  deed 
for  the  whole  tract  with  warranty,  as  stipulated  for ;  or  to 
take  a  deed  for  such  part  only,  as  he  could  get  a  good  title 
for  and  pay  in  proportion ;  or  to  reject  the  contract  in  toto^ 
because  the  other  party  could  not  fulfil  it,  according  to  the 
intention  in  so  material  a  matter..  Leigh  v  Crump,  1  Ired. 
Eq.  Rep.  299.  Now,  insteading  of  leaving  to  the  plaintiff 
an  election  between  any  two  of  those  methods  of  proceed- 
ing, the  vendor  declared,  that  he  would  do  but  the  one 
thing,  that  is,  make  a  deed  for  the  whole  tract  upon  getting 
the  entire  price.  Even  that  the  plaintiff  did  not  reject ;  but 
remarked,  ''that  he  did  not  say,  he  would  not  take  a  deed." 
But  the  defendant  would  allow  no  time  for  consultation  or 
reflection,  and  declared  ''that  if  it  was  not  fixed  ihah  it 
would  never  be,  for  he  meant  to  sell  before  he  slept ;''  and  he 
did  sell  that  very  day  or  the  next.  The  plaintiff  might,  in- 
deed, have  been  more  explicit  in  requesting  some  delay  for 
the  purpose  of  making  up  his  mind,  as  to  which  course  he 
would  take.  But  it  is  probable  he  was  not  aware  of  his 
right  of  election.  Certainly,  his  failure  to  make  an  immedi- 
ate declaration  of  his  acceptance  of  the  deed  cannot  be  con- 
sidered as  trifling  with  or  playing  upon  the  vendor ;  espec>- 
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ally  when  he  distiDCtlytold  him,  that  he  iDsisted  on  his  con-Daeember 
tract.     He  was  not  obliged  to  accede  to  those  terms  at  all, ...__^ 
but  might  have  rejected  them  absolutely  and  filed  his  bill    Henry 
for  an  enquiry  as  to  the  title  and  a  conveyance  accordingly:    ^^ 
much  less  was  he  obliged  to  accede  to  them  upon  the  spur  of 
the  moment.    The  urgency,  with  which  he  was  pushed  to 
a  decision,  was  unseemly  and  suspicious ;  and  the  haste  in 
declaring  the  contract  at  an  end,  without  the  concurrence 
but  with  the  declared  dissent  of  the  plaintiff,  and  in  making 
a  new  agreement  with  the  vendor's  uncle  and  upon  better 
terms  for  the  vendor — and  all  this,  after  the  plaintiff  had 
"Waited  for  two  years  upon  the  vendor  to  come  in  and  clear 
the  title — shews  the  inclination,  not  of  the  plaintiff,  but 
rather  of  the  other  party,  not  to  execute  the  agreement  in 
good  faith. 

We  think,  therefore,  reserving  liberty  for  either  party  to 
move  for  a  reference  as  to  the  title,  that  the  plaintiff  is  enti- 
tled to  the  usual  decree  for  conveyances,  to  be  approved  of 
.by  the  clerk,  whereby  the  defendant  Elijah  shall  pass  all  the 
title  denied  by  him  under  the  deed  to  him  from  the  other  de« 
fendant,  and  the  latter  shall  covenant  for  the  title ;  also  to  be 
quieted  by  injunction  in  his  possession,  upon  paying  into 
court  the  purchase  money,  and  interest  while  he  has  been  in 
possession,  for  the  use  of  the  defendants,  and  to  be  paid  to 
them  upon  their  executing  and  filing  in  the  office  the  deeda 
to  be  by  them  respectively  made. 

Pbr  CuRii^M.  Decreed  accordingly. 
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AXEXANDER  ANDERSON  Aflrn'or.  m.  JOHN  A.  TAYLOR. 

December  A  partner,  without  a  stipulation  to  that  effeot,  is  not  entitled  to  compensatioii 
1842.         for  any  sei  vices  in  conducting  the  trade,  or  settling  the  business  of  the  co- 
"  partnership,  beyond  his  share  of  the  profits. 

The  case  of  Bufordv  Neely^  2  Dev.  Eq.  Rep.  481,  cited  and  approved. 

This  was  a  bill  filed  by  the  plaintiff,  as  «dmiDistrak>r  of 
Aaron  Lazarus,  dec'd  for  the  •settlement  of  a  partnership, 
which  had  existed  between  the  said  Lazarus  and  the  defend- 
ant Taylor  to  carry  on  a  mill  for  plaining  lumber  in  ihe 
town  of  Wilmington.  The  bill  was  filed  at  Spring  Term, 
1842,  of  New  Hanover  Ck>urt  of  Equity,  and  the  defendant 
having  answered,  a  reference  was  made  to  the  Clerk  and 
Master  to  state  the  accounts  of  the  copartnership.  Upoa 
his  report  coming  in,  exceptions  were  taken  on  both  sides, 
and  the  caiise  was  transmitted  for  hearing  to  the  Supreme 
Court.  The  exceptions  depended  exclusively  ufjon  ques- 
tions of  fact,  except  one  upon  which  alone  it  seems  necessa- 
ry to  report  the  opinion  of  the  court.  The  copartnership 
was  dissolved  in  1841,  by  the  death  of  Lazarus.  The  de- 
fendant first  claimed  $900  a  year,  according  to  a  stipulation 
i>la  the  partnership  agreement,  for  his  personal  superintend- 
ence of  the  null^  in  addition  to  his  share  of  Uie  profits. — 
This  claim  was  rejected  by  the  court,  upon  the  ground  that 
by  a  subsequent  agreement  the  defendant  had  relinquished, 
with  the  assent  of  his  partner,  the  personal  management  of 
the  mill,  and  engaged  in  other  business  which  fully  occupied 
bis  time.  The  defendant  then  excepted  to  the  Master's  re- 
port, because  he  had  not  allowed  him  a  reasonable  compen- 
sation for  settling  the  copartnership  business  After  the  death 
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of  Lazarus.    Upon  this  exception  the  court  gave  the  foUo^ir-  December 
ing  opinion,  the  case  having  been  argued  by  ^^^^' 

Andenon 

▼ 

JSordecai  for  the  plaintiff.  Taylor. 


/.  H.  Bryan  for  the  defendant. 

RuFFiN,  C.  J.  So,  as  connected  with  it,  must  also  his 
second  exception  be  overruled.  That  is,  that  the  Master, 
after  rejecting  the  claim  for  salary,  has  not  allowed  the  de- 
fendant a  reasonable  compensation  for  settling  the  business. 
But  the  rule  is  clear,  that,  without  a  stipulation  to  that  effect, 
a  partner  is  not  entitled  to  compensation  for  any  services  in 
conducting  the  trade,  beyond  his  share  of  the  profits.  Bu" 
ford  V  JCeely,  2  Dev.  Eq.  Rep.  48L  Here,  it  is  true,  there 
was  a  stipulation  for  compensation  ;  but,  as  wo  have  alrea- 
dy seen,  that  was  abandoned  or  waived ;  and  ttie  services, 
as  there  specified  not  having  been  rendered,  so  as  to  entitle 
the  defendant  to  claim  under  the  agreement,  the  case  stands 
precisely  as  if  the  articles  had  been  silent  on  the  subject. — 
The  defendant  did  not  act  as  managing  partner,  as  contem- 
plated in  the  agreement ;  but  another  person  supplied  his 
place,  and  afterwards  he  only  acted  as  any  and  every  part- 
ner would,  simply  from  his  interest  in  the  concern. 

Per  Curiam.  Exception  overruled. 


lac^Tgn^i^  (S^siis 
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OP 


NORTH    CAROLINA. 


JUNE  TERM,  1843. 


JOHN  C.  ATKINS,  EXECUTOR  OF  HENRY  DELAMOTHE  V9. 

FRANClS  J.  MON  AND  0THER8.J 

Where  a  testatoor  dovised  ell  hie  eetate,  real  and  pereonal,  to  certam  pereone,  ^^^^  ^^^ 
chargeable  with  the  payment  of  a  number  of  pecuniaiy  legaciee,  and,  ow- 
ing to  their  being  aliens,  they  weie  incapable  of  holding  the  real  estate,  but 
this  was  decreed  to  belong  to  other  devisees,  in  the  devise  to  whom  both  the 
real  and  personal  estate  were  still  charged  with  the  payment  of  the  legacies; 
Held,  Dakiki.,  J.  diiaentienUy  that  the  real  and  personal  estate  constituted  a 
mixed  fund,  out  of  ttrhich  the  legacies,  except  thoee  to  aliens,  must  be  paid 
pro  rata* 

Held,  further,  that  the  pecuniaiy  legacies  to  the  aliens  could  not  be  charged  at 
all  upon  the  real  estate,  but  must  be  paid  exchisittely  out  of  the  personal. 

This  case  was  before  the  court  at  December  Term,  1841, 
when  all  the  questions  presented,  except  one,  were  decided. 
The  facts  will  be  found  at  large  in  this  volume  of  the  Re 
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JUNE  TERM,  1843. 


iOHN  C.  ATKINS,  EXECUTOR  OF  HENRY  DELAMOTHE  w. 

TRANClS  J.  KRON  AND  0THER3.} 

lyhere  a  testator  devised  all  his  estate,  real  and  personal,  to  certain  persons,  ^^^^  ^^^ 
chargeable  with  the  payment  of  a  number  of  pecuniary '  legacies,  and,  ow- 
ing to  their  being  aliens,  they  were  incapable  of  holding  the  real  estate,  but 
this  was  decreed  to  belong  to  other  devisees,  in  the  devise  to  whom  both  the 
real  and  personal  estate  were  still  charged  with  the  payment  of  the  legacies; 
Held,  Daniel,  J.  disaentiente,  that  the  real  and  personal  estate  constituted  a 
mixed  fund,  out  of  ^hich  the  legacies,  except  those  to  aliens,  must  be  paid 
prorata. 

Held,  further,  that  the  pecuniary  legacies  to  the  aliens  could  not  be  charged  it 
all  upon  the  real  estate,  but  must  be  paid  exchisiVely  out  of  the  personal. 

This  case  was  before  the  court  at  December  Term,  1841, 
when  all  the  questions  presented,  except  one,  were  decided. 
The  facts  will  be  found  at  large  in  this  volume  of  the  Re 
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June  1843  ports,  ante,  p.  58.  The  only  facts,  necessary  lo  state  in  re- 
Atkins  lation  to  the  question  reserved  and  now  determined,  are 
▼  these.  Henry  Delatnothe,  a  naturalized  citizen  and  resident 
of  this  State,  being  seized  and  possessed  of  a  large  real  and 
personal  estate  in  this  State,  died  in  183S,  having  first  made 
his  last  will  and  testament,  in  which,  after  bequeathing  many 
pecuniary  legacies,  he  devised  as  follows:  ''I  give  the  bal- 
ance or  residue  of  my  property  to  my  executor  in  trust  for 
the  benefit  of  my  sister  duenet's  grand-children  by  the 
name  of  Forestier,  to  be  paid  to  any  one  of  them  who  should 
apply  for  the  same,  subject,  however,  to  thepayment  of  the 
legacies  made  ia  this  will,  zmd  moreover  obligatory  to  them 
to  the  payment  of  $100  yearly,  to  their  grand-mother  due- 
net  during  her  life,  and  after  her  decease,  the  same  sum  of 
$100  to  be  paid  to  their  own  mother,  yearly,  also  during 
her  life.  But  should  no  one  of  my  sister. duenet's  grand- 
children or  any  one  duly  authorized  legally  to  receive  the 
above  property  in  their  behalf  apply  within  two  years  from 
the  time  of  my  decease,  then  the  above  property  to  revert 
nnto  Mary  C.  Kron's  children  and  to  be  distributed  equally 
among  them,  subject,  however,  to  the-legaeies  herein  men- 
tioned." The  executor  filed  this  bill  for  the  advice  and  di- 
rection of  the  court  in  the  execution  of  his  trust.  The 
court  decided  that  the  trusts  in  favor  of  the  Forestiers  were 
void  as^  regarded  the  lands,  they  being  aliens,  but  were  good 
as  to  the  peisonal  estate ;  and  the  question  now  arose,  out 
of  what  ftind  the  pecuniary  legacies  were  to  be  paid,  the 
personal  property  being  amply  sufficient  for  that  purpose. 

The  case  was  ai^ued  at  the  last  term,  by  Strange  for  the 
Forestiers  and  Winston  for  Kron's  children,  and  the  court, 
having  taken  an  advisari^  now  delivered  their  opinion. 

RuFFiN,  C.  J.  When  this  case  was  formerly  before  the 
court,  2  Ired.  Eq.  58^  a  question  was  slated  to  have  ariseo, 
whether  th^  land,  taken,  under  the  construction  given  to  the 
will,  by  the  children  of  Mr.  and  Mrs.  Kron,  was  to  bear  any 
portion  of  the  legacies  with  the  personalty.  That  question 
has  been  since  argued,  and  the  subject  deliberately  consider- 
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ed  by  each  member  of  the  court,  and  the  result  of  our  de-  Jqpg  ^8^3 
liberation  and  consultation  is,  that  in   the  opinion  of  a  ma-    AtkloB 
jority  of  the  court,  the  different  parts  of  the  fund,  given  or    ^  ^ 
attempted  to  be  given  to  the  ForesUers,  must  contribute  to- 
wards the  pecuniary  legacies,  (except  those  given  to  aliens,} 
in  proportion  to  the  values  of  the  real  and  personal  parts 
respectively. 

The  natural  justice  of  that  rule  seems  to  be  obvious ;  and 
we  believe  the  authorities  are  not  in  opposition  to  it.  The 
testator  gives  the  whol6  residue  of  his  estate,  of  every  kind, 
to  certain  favorite  relations,  and  upon  a  particular  event  he 
gives  the  same  residue  to  others^  of  his  relations,  declaring 
however  that  the  fund,  in  the  hands  of  each  class  of  the  do- 
nees, should  be  subject  to  his  pecuniary  legacies.  It  has 
happened,  that  neither  disposition  has  taken  effect  as  the  tes- 
tator intended,  and,  doubtless,  expected,  for  the  primary  do- 
nees take  the  personal  portion  of  the  fund,  but  as  they  conid 
not  hold  the  real  portion  of  it,  that  goes  to  the  substituted 
class  of  donees.  It  would  be  shocking,  if  the  primary  ob- 
jects of  the  testator's  bounty  should  not  only  lose  that  part 
of  the  fund,  which  the  law,  irpon  a  principle  tt  policy,  will 
not  allow  them  to  hold,  but  should  also,  in  eflfect,  be  deprived 
of  that  parti  of  which  the  gift  was  valid,  by  having  thrown 
on  it  all  that  was  charged  upon  the  whole  fund.  Upon  that 
ground  it  was  contended*  on  behalf  of  the  alien  donees, 
that,  as  the  favorites  of  the  testator,  they  should  keep  the 
personalty,  exempt  from  Ipgncies,  until  the  land  should  be 
exhausted. 

But  we  are  not  at  liberty  to  go  that  length,  although  it 
can  hardly  be  doubted,  if  the  testator  had  been  asked,  how 
the  legacies  should  be  raised  in  the  event  which  happened, 
that  he  would  have  said,  *<  out  of  the  land,  for  I  did  not  mean 
the  Kronsto  take  any  thing  which  the  Forestiers  could,  but 
that  the  latter  should  have  all  my  estate  except  the  sums  of 
money  I  have  given  away  in  the  previous  parts  of  my  will.*' 
But  it  must  be  admitted,  that  intention,  however  naturally 
to  be  inferred  from  the  circumstances,  cannot  be  carried  into 
effect,  for  the  want  of  words  from  the  testator  himself,  ma- 
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June  1843  king  the  land  the  primary  fund  lor  this  purpose.  Neither 
Atkins  c*^  'his  be  done  by  marshalling,  that  is  xo  say,  by  throwing 
^  the  legacies  on  the  realty  ;  for  that  would  be  to  give  the  a- 
liens  indirectly  the  benefit  of  a  devise  of  the  land,  which 
they  could  not  take  directly,  or,  at  least,  hold.  That  is  the 
rule  in  England  with  respect  to  a  bequest  to  a  charity  of  mo- 
ney charged  on  both  real  and  personal  estate.  The  court 
do  not  marshall  by  throwing  the  debts  on  the  land  and  leav- 
ing the  personalty  for  the  charity.  Mogg  v  Hodges^  2  Yes. 
52.  Makeham  v  Hooper,  4  Bro.  C.  C.  152.  The  same 
principle  must  apply  taa  gift  of  the  like  kind  to  an  alien. — 
Bat  although  the  realty  is  not,  as  far  as  it  will  go,  to  bear 
the  whole  charge,  yet  it  does  not  follow,  that  it  shall  not  an- 
swer for  some  part,  and  if  so,  then  it  is  to  be  enquired,  what 
part?  It  has  been  contended  for  those  that  get  the  land, 
that  it  is  to  pay  nothing,  because  the  personal  estate  is  the 
primary  fund  for  the  payment  ol  legacies,  and  a  mere  charge 
on  the  land,  however  explicit,  will  not  plaice  the  land  in  front 
of  the  personalty,  nor  subject  it  to  contribution.  Neither 
branch  of  the  proposition  is  controverted,  but  each  is  fully 
admitted.  On  the  other  hand,  it  is  undeniable,  that  it  is  in 
the  power  of  a  testator  to  n^ake  those  different  portions  of 
his  estate  pay  his  legacies  in  any  order  or  proportions, which 
^0  him  may  seem  meet.  .  The  question  upon  each  will  is, 
whether  that  testator  intended  to  charge  the  realty  in  aid  of 
the  personalty,  or  before  it,  or  as  contributory.  Cases  of 
both  the  former  kinds  are  frequent  in  the  books,  where  the 
one  kind  of  estate  goes  to  one  set  of  persons  and  the  other  to 
another  set,  and  though  tbey  are  not  all  reconcilable,  yet  at 
this  day  it  is  not  difficult  in  most  cases  to  determine  whether 
the  land  is  charged  as  the  primary  or  the  subsidiary  fund. — 
But  we  do  not  find  many  cases,  in  which  the  two  kinds  of 
estate  have  been  held  to  contribute.  Some  such  there  are, 
however,  and  they  seem  to  turn,  not  so  much  upon  the  ac- 
tual intention  of  the  testator,  that  there  should  be  contribu- 
tion between  the  realty  and  personalty,  as  such,  as  upon  the 
application  of  a  principle  of  natural  justice  and  a  rule  of 
equity  to  a  case  which  was  not  foreseen  by  the  testator,  and 
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aboat  which  he  had,  therefore,  no  particular  or  precise  inten- June  1843 
tioD,  but  only  a  general  intention,  which,  to  be  carried  into  AtkinT" 
effect,  requires  contribution.  ^ 

Such  a  general  intention  is  to  be  respected  as  governing 
the  construction  of  the  will,  and  to  it  a  particular  inconsist- 
ent intention  must  yield.  Much  more  must  the  general  in- 
terest govern,  when  there  is  no  particular  intent,  one  way  or 
the  othtfr.  When  the  personalty  and  realty  are  given  to 
different  persons,  and  the  latter  is  charged,  and  merely  charg- 
ed with'iegaeies,  it  is  as  clear  that  the  two  funds  do  not 
contribute  towards  the  legacies,  as  that  the  real  is  not  the 
primary  fund  for  their  payments  In  such  cases  there  are  not 
only  two  funds,  in  the  sense  that  the  estates  composing 
them  are-different  in  their  nature,  but  also  in  the  sense  that 
they  are  not  given  together,  but  severally  and  to  different 
persons,  and  sev€^rally  charged.  In  every  mode  of  speaking 
of  them  they  are  two  funds,  as  well  for  the  purposes  of  rais- 
ing a  charge  as  any  other.  But  when  realty,  or  the  proceeds 
of  realty,  and  personalty  are  given  together  to  the  same  per- 
son or  persons  charged  with  legacies,  the  several  parts  have 
been  held  liable  to  the  charge  pro  rata  according  to  their 
respective  values.  In  Roberta  v  Walker »  1  Russ.  &,  Myl, 
752,  the  master  o\  the  rolls  said,  that  when  a  testator  creates 
a  mixed  and  general  fund  from  real  and  personal  estate,  and 
directs  that  fund  to  be.  applied  to  the  payment  of  debts  and 
legacies,  the  realty  and  personalty  must  contribute  prorata, 
and  as  in  that  case  there  was  no  disposition  of  the  fund  af- 
ter the  payment  of  the  debts  and  legacies,  the  next  of  kin 
took  what  was  left  of  the  personalty,  and  tha  heir  did  the 
same  with  respect  to  the  realty.  It  seems  not  to  have  been 
always  so  understood.  Howze  v  Chapman,  4  Ves.  452. — 
Paice  v  TAe  Archbishop  of  Canterbury,  14  Ves.  364.  For, 
as  was  observed  in  Roberts  v  Walker,  the  attention  of  the 
court  was  not  before  distinctly  called  to  it  in  any  of  the  nu- 
merous cases,  in  which  the  facts^ would  have  raised  the  ques- 
tion. But  this  rule  of  contribution  has  been  established, 
and  is  now  considered  perfectly  settled  in  reference  to  the 
gift  to  a  charity  of  a  mixed  fund,  charged  with  legacies. — 
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Jane  1843  Aitomey  Genercdjf  The  Earl  of  WincheUea,^  Bro.  O.  C. 
Atkins  381.  Croslin  t  Mayor  of  Liverpool^  1  Ross  &  M.  761.-— 
V  West  V  ShtUtleworih,  Shuford  on  Mortmaim,  237.  And 
^'  precisely  the  same  rule  has  beon  applied  to  a  devise  of  real 
and  personal  estate  to  an  alien.  Pousdrien  v  Gowdey^  3  M. 
&  K.  408.  In  those  cases  the  gifts  to  the  charity  and  to  the 
alien  failed,  so  far  as  they  consisted  of  realty,  and  the  heir 
of  course  took  that  part,  but  he  took  subject  to  his  just  ratio 
of  the  incumbrance.  It  is  true^  there  were  directions  there 
to  sell  the  real  estate,  and  the  proceeds  were  given  imd  blend- 
ed with  the  personalty,  so  as  to  make  one  fund,  and  it  has 
thence  been  thought  that  the  decisions  turned  onihat  cir- 
cumstance. It  is  probable,  that  a  case  of  that  kind,  as  the 
more  striking,  would  be  more  likely  to  give  rise  to  the  rule 
than  a  gift  of  realty,  specifically,  in  conjunction  with  person- 
alty, and  unconverted  to  any  purpose  except  so  far  as  the 
charge  itself  might  have  that  effect.  A  direction  for  a  sale, 
though  it  be  but  a  conversion  to  the  extent  of  the  purposes 
to  which  the  money  is  legitimately  applicable,  denotes,  that, 
as  to  those  purposes,  the  money  arising  from  the  realty,  be- 
ing  mingled  with  the  personalty,  was  intended  to  be  applied 
with  the  personalty,  and  therefore  to  be  liable  with  it.  But 
that  does  not  seem  in  reason  to  flow  from  the  direction,  sin- 
gly, to  sell  the  realty  as  thereby  making  it  and  the  personalty 
one  fund,  for  they  are  in  truth  not  one  fund,  in  the  sense  of 
the  real  estate  being  turned  into  personal  estate,  for  then  it 
would  not  come  back  to  the  heir,  whereas  the  cases  cited  and 
many  others  shew,  that  the  heir  takes  the  money  as  land 
not  disposed  of.  That  is  only  one  example  of  the  mode  of 
creating  such  a  mixed  and  single  fund.  The  real  ground  of 
the  rule  must  be,  that  the  testator  gives  the  whole,  whether 
consisting  of  the  produce  of  realty  or  personalty,  or  of  the 
realty  itself  and  personalty,  as  one  fund,  charcfed  with  the 
legacies,  and,  as  the  charge  is  upon  that  one  fund,  if  it  should 
chance  afterwards  to  become  severed,  neither  portion  becomes 
exonerated  of  the  charge,  but  each  must  bear  its  aliquot 
share.  But  is  a  sale  of  the  realty  necessary  to  the  composi- 
tion of  this  one  fund,  as  it  is  called,  in  reference  to  the  charg- 
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ing  of  legacies  on  it  7  We  see  not,  trhy  that  denomination  i«ne  i843 
may  not  as  truly  be  given  to  it,  when  the  realty  and  person-  Aiitins 
alty  are  charged  togeaher  with  the  legacies,  and  also  given  ▼ 
together  to  the  same  person  or  persons,  and  yet  more,  when  '^* 
they  are  ^iven  over,  or  rather  in  the  alternative,  together 
once  more.  Such  is  our  case.  When  personalty  and  realty 
are  given  separately  to  different  persons,  a  charge  upon  the 
realty  does  not  change  its  liability;  for  there  is  no  intention 
presumable  that  the  two  should  bear  the  burden  paripassu^ 
or  in  any  manner  different  from  the  order  in  which  the  law 
makes  personal  and  real  estate  liable.  But  when  the  testa- 
tor gives  to  the  same  person  realty  and  personalty  in  mass, 
as  the  residue  oi  his  estate  of  both  kinds  togettier,  expressly 
charged  with  legacies,  can  a  reason  be  conceived,  one  at 
least  founded  on  sense  and  principle,  why  tie  should  intend, 
that  either  estate  should  be  applied  to  the  charge,  first  or 
last?  To  the  donee  of  tlie  fund  it  cannot  be  material,  out 
of  which  part  of  it  the  motiey  is  to  be  raised  ;  therefore,  his 
interest  is  not  at  all  concerned  to  produce  an  intention  either 
way  in  the  breast  of  the  testator.  On  the  other  hand  there 
is  a  reason,  why  be^  for  whose  benefit  the  charge  was  creat- 
ed, should  not  be  restricted  to  this  or  that  part  of  the  fund, 
but  allowed  to  raise  it  out  of  any  part  which  he  can  most 
conveniently  get  at.  The  reason  is,  that  he  cannot  know  the 
state  of  the  different  parts  of  the  fund,  while  the  other  party 
is  in  possession  of  perfect  knowledge  upon  those  points,  and 
has  the  control  of  the  whole,  and  can  pay  out  of  any  part  he 
chooses  ^  and  it  is  his  duty  to  pay  promptly  out  of  the  one 
or  the  other,  and  not  to  embarrass  the  legatee  as  to  the  source 
from  which  he  is  to  receive  his  money.  Intending  him  to 
be  thus  paid  at  all  events,  the  testator  charged  the  whole 
fund,  though  consisting  of  several  things,  and,  the  whole 
being  in  the  same  hands,  the  inference  is  very  strong,  that 
the  testator  charged  it  as  a  wholcj  or,  at  least,  each  and  every 
part  of  it  alike.  Had  the  gift  to  the  Forestiers  proved  good 
throughout,  would  not  a  bill  have  laid  for  the  satisfaction  of 
the  legacies,  without  taking  an  account  of  the  two  estates 
separately?     Would  they  have  been  permitted  to  interpose 
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June  I843gm;{j  ^jj  impediment  to  the  speedy  redress  of  the  legatees? 
Atkins  We  should  have  said  to  them,  to  what  purpose;  euL  bona — is 
^  ^  such  an  account  to  be  taken  under  the  directions  of  the  court? 
The  legatee  is  entitled-to  his  legacy  at  all  events ;  and  from 
you,  in  respect  of  the  gift  to  you  of  the  property  charged 
therewith.  The  whole  fund  is  in  your  hands,  and  if,  as  you 
say,  there  be  personalty  applicable  to  the  legacy,  there  is 
nothing  to  hinder  you  from  applying  it  to  that  purpose ;  and, 
if  you  will  not,  the  money  shall  be  raised  from  the  land 
which  is  visible  and  accessible,  and  likewise  charged.  As 
the  court  would  act  in  such  a  case,  so  the  testator  thought  in 
making  the  disposition.  He  did  not  contemplate  the  dona- 
tion, as  comprising  different  things,  to  be  liable  to  the  charge 
in  succession  or  in  different  proportions.  He  could  have  no 
motive  for  framing  a  scheme  of  that  sort.  He,  in  fact,  meanli 
the  donees  of  the  things  charged  to  pay  the  legacy,  and  as  a 
security  therefor,  he  charged  the  combined  fund  as  a  whole, 
inasmuch  as  it  all  belonged  to  the  same  persons.  In  this 
sense  the  fund  may  be  called  a  <<  mixed  fund,''  or  <<one  fund," 
as  appropriately  as  if  it  were  compounded  of  the  proceeds  ot 
realty  and  personalty.  In  the  case  of  Beach  v  Biles,  those 
terms  were  applicable  to  a  fund  of  this  character.  The  tes- 
tator there  gave  all  his  real  and  personal  estates  to  his  wife 
for  life,  and  after  her  death  gave  various  legacies,  and  all  the 
residue  and  remainder  of  his  real  and  personal  estates 
to  his  nephews.  The  question  was,  whether  the  legacies 
were  charged  on  the  real  estate  ?  In  deciding  it,  Sir  John 
liEACH  said,  '<  It  is  (ruly  stated,  that  legacies  form  no  charge 
on  the  real  estate,  to  affect  the  heir  or  devisee,  unless  the  tes- 
tator has  shewn  a  manifest  intention  to  that  effect.  The  tes- 
tator heregives  all  his  real  and  personal  estate  to  his  wife 
for  life,  blending  them  together  far  her  use.  And  he  plain- 
ly continues,  after  her  death,  to  treat  them  as  one/and,  the 
rest,  residue  and  remainder  of  which,  after  payment  of  lega- 
cies, is  to  go  to  the  nephews."  And  the  decree  was,  as  pray- 
ed for.  It  is  true  the  question  there  was,  whether  the  land 
was  charged,  as  to  which,  the  case  at  bar  admits  of  no 
doubt,  as  the  will  is  express  in  two  places.    But  the  reason- 
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why  the  court  then  held  the  land  to  be  charged  is  the  point  Jo^^e  1W3 
material  to  us  at  present.  That  was,  that  although  the  pro-  Atkin» 
ceeds  of  land  were  not  given,  but  the  land  itself,  yet  it  and  ^ 
the  personalty  formed  "  one  lund,"  because  they  were  given 
together  to  the  same  persons,  subject  to  ope  and  the  same 
charge.  There  was  no  question  raised,  as  to  the  order  in 
which  the  land  should  be  liable  at  all,  because,  as  we  sup- 
pose, the  point  was  immaterial.  Hence,  without  enquiring 
whether  the  personal  estate  was  exhausted,  there  was  a  dec- 
laration at  once,  that  the  legacy  was  charged  on  the  land  as 
well  as  the  personal  estate,  and,  no  doubt,  a  decree  that  it 
should  be  raised  forthwith  out  of  either  or  both,  for  the  rea* 
son,  that  the  two  estates  were  <*  blended"  by  the  testator, 
who,  in  so  doing,  treated  them  as  "  one  fund."  Similar 
phrases,  "  lands  combined,  mixed  up  and  treated  as  one  fund 
with  personalty,"  are  applied  to  similar  cases,  and  for  the  like 
purposes  in  Edgell  v  Haywood,  3  Atk.  352,  and  Coleyr  Tur- 
ner, 4  Russ.  374.  If,  then,  the  gift  of  the  realty  to  the  For- 
estiers  had  been  good  as  well  as  that  of  the  personalty,  thete 
would  have  been,  in  a  suit  against  them,  no  distinction  be- 
tween the  different  parts  of  the  fund  as  to  the  order  of  lia- 
bility, but  the  legacies  would  have  been  raised  as  well  out 
of  the  one  part  as  the  other.  Upon  the  failing,  however,  of 
the  gift  of  the  realty  to  them  and  its  going  to  another,  is  it 
to  become  discharged,  or  is  the  order  or  extent  of  its  liabili- 
ty to  be  altered  ?  Why  should  that  be  ?  There  is  certainly 
no  intention  of  the  testator  to  that  effect  discoverable.  In- 
deed he  cannot  be  supposed  to  have  had  in  view  the  failure 
of  his  gift  to  any  extent,  for  a  testator  always  conceives  his 
dispositions  to  be  effectual,  however  he  may  be  mistaken. — 
He  had,  then,  no  intention  applicable  to  the  case  which  has 
happened,  as  to  the  order  or  proportions  in  which  the  dif- 
ferent parts  of  this  fund  should  answer  the  common  charge 
upon  the  whole.  Consequently  the  charge,  which  was  once 
well  constituted,  continues,  and  the  heir,  who  would  take  if 
th^re  were  no  gift  substituted  in  the  will  for  that  which  did 
not  take  effect,  would  take  cum  onere.  But  as  the  two  parts 
of  the  fund,  though  not  contemplated  by  the  testator^  are 
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June  1843  thus  to  go  tnto  different  hnnds,  there  arises  an  equity  among 
Atkina    those  soveral  owners,  as  between  themselves,  upon  which 
▼       the  burden  must  be  apportioned,  since  it  is  not  just  that 
either,  by  the  contrivance  of  the  other,  or  the  caprice  of  the 
creditor,  should  have  the  whole  sum  raised  out  of  his  part 
of  what  was  once,  the  common  or  consolidated  fund.    That 
equity  is  equality,  which  apportions  the  charge  according  to 
the  relative  value  of  the  respective  parts.      Such  was  the 
rule  in  the  cases  of  the  charities -and  the  alien  before  quoted 
in  which  the  heir  or  the  sovereign  as  standing  in  the  place  of 
the  heir,  took  the  fund  illegally  given.      But  this  case  is,  it 
possible,  stronger  than  that  of  an  heir.     The  gift  here  is  of 
the  whole  residue',  expressly  declared  to  be  composed  of  re- 
alty  and  personalty,  lo  the  Forestiers  in  the  first  instance, 
upon  the  condition  of  their  applying  fOr  it^  and  upon  the 
contingency  of  their  not  doing  so,  then  there  is  a  gift  of  the 
very  same  corpus  to  the  relations  in  this  country,  "  subject 
however,"  the  testator  carefully  repeats,  "to  the  legacies 
herein  mentioned."     The  substituted  donees  are  thus,  ac- 
cording to  the  views  entertained  by  the  testator,  to  succeed 
to  the  whole  fund  precisely  as  those  would,  who  were  to 
take  first,  and  subject  to  the  same  chaif^es.     It  turns  out, 
that  each  class  of  the  donees  get  a  part  and  only  a  part  of 
their  donations,  and  if  the  testator  can  be  supposed  to  have 
had  any  intention  respecting  such  a  case,  it  must  be  presum- 
ed that  he  did  not  mean  the  substitutes  to  defeat  the  primary 
objects  of  his  bounty,  by  keeping  to  themselves  their  part 
free  of  charge,  and  throwing  the  whole  burden  on  what 
was  left  to  those  who  were  intended  to  be  preferred  before 
them.    But  it  is  the  more  probable  conjecture,  that  the  tes- 
tator did  not  foresee  any  such  partial  eflScacy  and'  partial 
failure  of  his  dispositions,  and  therefore  that  he  had  no  pr^ 
cise  intention  respecting  this  question,  but  only  the  genend 
intention,  that  all  the  fund  and  every  part  of  it  should  be 
chargeable  to  the  legatees,  thus  imposing  the  duty  on  the 
court  of  apportioning  the  chai^,  according  to  the  actual 
state  of  the  fund,  amongst  its  disjointed  members.     That 
duty  is  performed,  according  to  the  maxim  of  the  court,  by 
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an  apportionment  pro  rata,  according  to  their  relative  value.  ^^^  i®*^ 
But  whej]  charges  on  the  joint  fund  are  thus  apportioned,  it  Atkins 
must  be  understood  only  of  those,  which  may  lawfully  be  ^^ 
charged  on  the  land.  ^  A  legacy  to  a  charity  or  an  alien, 
charged  on  land,  is  void  as  a  charge  on  the  land,  and  sinks 
for  Ihe  benefit  of  the  heir  or  devisee,  and  enures  for  that  of 
the  sovereign  who  takes  by  escheat.  Jackson  v  Sutton  4* 
Hurlock,  Amb.  487.  Wright  v  Role,  I  Bro.  C.  C.  60.— 
Pourdrin  v  Qowdry^  3  M.  &^  K.  408.  Consequently  the 
annuity  to  Mrs.  Quenet  and  Mrs.  Forestier,  which  will  con- 
tinue during  their  joint  lives  and  the  life  of  the  survivor, 
and  that  to  Francis  Augustus  De  la  Mothe  also,  if  he  was 
not  qualified  to  hold  real  estate  at  the  death  of  the  testator, 
are  in  effect,  exclusive  charges  on  the  personalty,  and  there- 
fore there  must  be  an  enquiry  as  to  the  condition  in  that  res^ 
pect  of  F.  A.  De  la  Mothe.  But  the  legacies,  except  those 
to  the  aliens,  with  the  charges'  of  administration  and  the 
costs  of  this  suit,  are  to  be  borne  ratably  by  the  real  estate 
and  personal  estate,  as  a  charge  on  the  whole  thereof  as  one 
fund,  and  the  master  will  apportion  the  said  charges  and  leg- 
acies between  the  real  and  personal  estates,  forming  the  res- 
idue devised  by  the  testator,  in  proportion  to  their  respective 
▼alues,  for  which  purpose  he  will  take  an  account  of  each 
of  the  said  estates  and  their  respective  produce  since  the 
testator's  death,  and  set  a  value  on  each,  reserving,  however, 
the  consideration,  bow  the  proportion  to  be  borne  by  the 
real  estate  shall  be  raised  and  to  whom  it  shall  be  paid. 

Daniel,  J.  Disseniiente.  The  testator  devised  the  re^ 
mainder  of  his  property,  consisting  of  real  and  personal  es- 
tate, to  the  plaintiff,  as  his  executor,  and  trustee,  to  pay  cer- 
tain legacies  and  annuities,  (which  are  but  legacies,)  and 
some  of  these  legatees  are  aliens.  There  is  no  direction  to 
the  trustee  in  the  will  to  sell  the  land  and  convert  it  into  per*' 
sonal  estate,  for  the  aforesaid  purposes* 

The  funds  are  therefore  not  mixed,  but  consist  of  two 
species,  one  of  real,  and  the  other  of  personal  estate.  The 
personal  estate  is,  therefore,  the  primary  and  natural  fund  to 
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Juna  1843  pny  these  legacies  and  annuities,  and  the  real  estate' is  but 
Atkins    charged^  and  only  to  be  resorted  to  in  aid  of  the  personal  es- 
▼       tate,  when  that  fund  becomes  exhausted.    Even  if  the  tes- 
tator  had  directed  his  executor  to  sell  or  mortgage  his  real 
estate  for  the  payment  of  his  debts  and  legacies,  that  alone 
would  not  be  evidence  of  his  intention,  that  the  personal  es- 
tate should  be  exempt  from  its  primary  liability,  and  it  would 
amount  only  to  a  declaration,  that  the  real  estate  should  be 
applied  to  the  extent  in  which  the  personal  estate,  which  by 
law  is  the  primary  fund,  should  be  deficient  for  those  pur- 
poses.   Rhodes  v  Rudge^  1  Simons  Rep.  84,  85.    Williams 
on  Exec'rs.  1048.    If  the  testator  had  given   the  land  in 
trust  to  pay  debts  and  legacies  by  the  sale  of  it,  or  the  crea- 
ting a  term  of  years  oui  of  it  for  that  purpose,  still  the  per- 
sonal estate  would  have  to  be  first  applied.     For  the  land 
would  not  be  directed  by  the  court  to  be  sold,  or  the  terra 
raised,  if  the  personal  estate  could  discharge  the  debts  and 
legacies,  as  the  produce  of  the  sale  of  the  land  had  not  been 
directed  by  the  will  to  be  converted  into  personal  estate  for 
those  purposes.      Inchiquin  v  French,  1  Cox.  1  Amb.  33. 
Hancock  v  Abbey ^  11  Ves.  186.     Tower  v  Rouse,  18  Ves. 
32.    Legacies  to  aliens,  charged  on  land,  or  payable  out  of 
land,  are  void,  so  far  as  relates  to  the  charge  OU;  or  interest 
in  the  land,  although  the  land  was  directed  by  the  will  to  be 
sold  and  converted  into  money  for  the  special  object  of  pay- 
ing debts  and  legacies.     Aliens  can  no  more  take  an  interest 
in  land,  which  this  would  be,  than  the  land  itself.      Fou- 
drien  v  Qowdey,  9  Cond.  Chan.  Rep.  95.      In  the  aforesaid 
case,  the  testator  directed  by  his  will  all  his  property  to  be 
sold  and  converted  into  money,  and  placed  with  his  person- 
al estate,  and  after  charging  this  mixed  fund,  with  his  debts 
and  legacies,  gave  the  residue  to  aliens  resident  abroad ; 
held  that  the  rule  which  is  applicable  to  charitable  bequests, 
was  now  applicable  in  respect  to  the  alien  legatees.    In  Eng- 
land, an  alien  friend,  or  a  charity,  can  take  a  legacy  only  of 
pure  personal  estate.      But  neither  of  them  can  take  a 
legacy  arising  from  the  produce  of  land,  or  from  any  inter- 
est arising  out  of  land.      3ut  if  the  fund  is  a  mixed  fundj 
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arising  from  a  direction  in  the  will  to  sell  the  land  and  mix  Jan«  ^®^ 
the  produce  of  the  sale  of  the  land  with  the  personal  estate    xtkins 
to  pay  the  debts  and  legacies,  and  some  of  the  legacies  are       ^ 
given  to  a  charity  or  to  an  alien,  then  a  particular  rule  is  to 
be  followed,  as  to  the  payment  of  the  debts  and  all  those 
legacies,  which  are  not  charitable  or  alien   legacies.     It  is 
called  the  rule  of  equity  in  charity  cases.  What  is  that  rule? 
Shelford  on  Mortmain  and  Charities,  21 7,  says,  that  when  a 
testator  directs  his  real  and  personal  estate  to  be  converted 
into   money,  and  the  mixed  fund  to    be  applied  to  cer- 
tain   stated   purposes,   and    some   of  those  purposes  fail 
by  lapse    or   otherwise,   questions   have   arisen,  whether 
the    remaining    purposes,    which    are    in    their    nature 
primary  charges  upon  the  personal  estate,  are  to  be  satisfied 
out  of  that  estate  as  far  as  it  will  extend,  in  exoneration  of 
that  i)ortion  of  ihe  mixed  fund,  composed  of  the  produce 
of  real  estate,  for  the  benefit  of  the  heir,  oi  whether  the  re- 
maining purposes  are  to  be  satisfied  out  of  the  real  and  per- 
sonal parts  of  the  said  mixed  fund  pro  rata.     That  debts 
and  ordinary  legacies  are  to  be  paid  out  of  the  said  mixed 
fund,  in  the  proportion  of  the  amount  of  the  real  and  per- 
sonal estate,   which  has  contributed  to  make  up  the  said 
mixed  fund,  is  now  the  established  rule  of  the  Court  of  & 
quity,  and  is  the  rule  in  charity  cases  before  referred  to.      It 
is  to  prevent  the  whole  personal  fund  being  exhausted  in  fa- 
vor 0l  the  heir,  to  the  prejudice  of  the  right,  which  the  char- 
ity or  alien  legatees  had  in  the  pure  personal  estate,  to  satis- 
fy their  legacies.    The  testator  could  not  have  intended  that 
the  heir  should  be  so  far  favored  as  that  this  part  of  the 
mixed  fund,  which  was  made  up  of  pure  personal  estate, 
should  bear  the  entire  burthen  of  all  the  debts  and  all  the 
legacies,  to  its  entire  extinction,  before  the  other  fund,  made 
ot  the  sales  of  the  land,  or  which  was  directed  by  the  will 
to  be  converted  into  personalty  for  specified  objects,  should 
be  called  in  to  the  assistance  of  paying  the  debts  of  the  tes- 
tator and  the  other  legacies.    It  will  be  seen  that  the  testa- 
tor ^Joes  not  mean  in  such  cases  to  convert  his  land  out  and 
out  into  personalty,  but  he  means  to  convert  it  into  person- 
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Jane  1848  alty  for  specified  objects  only;  if,  therefore,  any  of  theob- 
"~JJ^„g  jects  fail,  the  heirot  the  testator  shall  have  so  much  of  the 
▼  produce  of  the  land  by  way  of  resulting  trust  as  would  have 
gone  to  that  object  had  it  not  failed.  But  of  a  mixed  fund, 
before  he  shall  have  any  of  the  money  as  land,  the  fund 
shall  pay  debts  and  ordinary  legacies  of  the  testator,  in  pro- 
portion to  the  respective  values  of  the  land  and  personal  es* 
tate,  which  made  up  that  mixed  fund.  The  court  can  well 
see  that  such  is  at  least  the  intention  of  the  testator.  Hill 
V  Cock,  1  Ves.  &  B.  174,  175.  Green  v  Jackson,  5  Russ. 
38.  Shelford,  205,  214.  The  master  values  the  respective 
portions  of  the  said  fund,  and  after  debts  and  ordinary  lega- 
cies are  paid  out  of  it  pro  rata,  the  heir  will  take  the  resi« 
due  arising  from  the  land,  and  the  charity  legatee,  alien  or 
next  of  kin,  will  take  the  residue  arising  from  that  portion 
of  the  said  mixed  fund,  which  was  raised  out  of  the  person* 
al  estate.  Curtis  v  Halton,  14  Ves.  437.  JUogg  v  Hodges^ 
1  Cox  9.  Foudrin  v  Oowdt/,  9  Cond.  Eng.  C.  C.  95. — 
Roberts  v  Walken,  1  Russ.  &  M.  752.  Dunk  v  Pe7iner. 
13.  Eng,  Cond.  C.  Rep.  170.  Crosliev  Mayor  of  Liver- 
pool, 1  Russ.  &  M.  761.  Shelford,  238.  A  direction  by  a 
testator,  that  his  land  shall  be  sold,  and  the  produce  con- 
verted into  personal  estate  for  a  particular  object,  or  out  and 
out,  is  considered  in  a  Court  of  Equity,  as  done :  what  is 
ordered  to  be  done,  is  in  Equity  considered  as  done.  The 
only  question  that  came  up  for  the  decision  of  the  court  in 
the  two  cases  of  Bench  v  Biles,  4  Madd.  187  ;  and  Cole  v 
Thirner,  4  Russ.  376,  was  whether  by  the  words  of  the  will 
there  stated,  the  real  estate  was  even  charged,  by  implica- 
tion, with  the  payment  of  legacies.  The  question  as  to  the 
rate  of  contribution  from  two  parts  of  one  mixed  fund,  was 
not  in  issue  in  either  of  the  said  two  cases.  Therefore  any 
words  which  fell  from  the  court  in  those  cases,  as  io  what 
was  meant  by  a  mixed  fund,  are  not  to  be  regarded,  when 
we  are  really  speaking  as  to  what  is  to  be  considered  a  mix- 
ed fund,  within  the  rule  of  contribution  from  such  a  fund  in 
charity  cases.  Shelford  who  has  recently  written  a  treatise 
on  mortmain  and  charities,  has  not  referred  us  to  a  single 
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case,  where  the  rule  in  cases  of  charities  has  ever  been  ap-  June  1843 
plied,  except  where  the  land  was  directed  by  the  will  to  be  Atkins 
sold  and  converted.  I  admit  that  it  is  said  to  be  a  question  ▼ 
of  intention  of  the  testator,  whether  the  mixed  iund  was  to 
contribute  pro  rata  or  not.  But  it  seems  to  me  that  a  mere 
eftar^eon  land,  in  aid  of  the  personal  estate  in  the  payment 
of  debts  and  legacies,  is  not  a  mixed  fund  at  all,  so  as  to 
call  for  an  enquiry  by  the  court  as  to  what  was  the  intention 
of  the  testator.  The  intention  on  the  part  of  the  testator 
must  be  so  expressed  in  the  will  ,as  to  convince  a  judicial 
mind,  that  the  fund  then  created  was  meant  to  pay  the  lega- 
cies pro  rata.  In  the  case  before  us,  that  intention  cannot 
be  looked  for,  in  that  manner,  as  it  seems  to  me.  I  am  there- 
fore of  the  opinion  that  as  the  lands  in  the  hands  of  the 
trustee  are  not  directed  by  the  testator  in  his  will  to  be  sold 
and  converted,  they  aro  only  charged  m  aid  of  the  personal 
estate  to  pay  the  North  Carolina  legacies,  and  that  the  lands 
are  not  to  be  considered  as  even  charged^  in  aid  of  the  per- 
sonal estate,  to  pay  the  legacies  of  the  alien  legatees,  as  a- 
lieus  are  not  permitted  to  take  legacies  made  up  of  the  pro- 
dnce  of  lands  in  any  manner. 

Pbr  CiRiAM.  Decree  according  to  the  opinion 

of  the  majority  of  the  Court 
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JOSEPHUS  HEVVETT  vs.  JOAB  OUTLAN0. 

Jane  1843  Where  a  judgpnent  at  law  has  been  assigned  and  the  debtor  pays  the  assignee, 
_    the  assignor  cannot  afterwards,  on   account  of  any  equities  between  him 

and  the  assignee,  compel  the  debtor  to  pay  the  amount  to  himself. 
If  in  any  case  an  assignor  can  annul  the  operation   of  his  assignment,  as  an 

authority  to  the  debtor  to  pay  the  debt  to  the  assignee ;  it  can  only  be  dono 

upon  distinct  personal  notice  from  the  assignor  to  the  debtor,  that  the  for- 

mei  looks  to  the  lattor  for  the  money. 

* 

This  was  an  appeal  by  the  defendant  Outland,  from  a  de- 
cision of  his  Honor  Judge  Pearson,  at  Spring  Term,  1843, 
of  Northampton  Court  of  Equity,  disallowing  a  motion 
made  by  the  defendants  on  their  answers  coming  in  for  a 
dissolution  of  the  injunction,  which  had  been  obtained  in 
this  case.  The  bill  was  filed  to  enjoin  the  defendant  Out- 
land from  collecting  a  judgment  in  Northampton  Superior 
Court  of  Law  for  about  $159,  which  had  been  obtained  by 
the  defendant  Outland  against  the  present  plaintiff.  The  al- 
legations of  the  bill  were  briefly  these: 

On  the  30th  of  May,  1842,  Outland  assigned  the  judg- 
ment to  the  defendant,  Giles  Futrell,  in  part  payment  for  a 
negro  then  conveyed  by  him  to  Outland.  The  negro  had 
been  previously  levied  on  by  virtue  of  executions  issued  by 
a  justice  of  the  peace  against  the  goods  of  Giles  Futrell  and 
the  other  defendant,  Sanders  Futrell,  who  was  surety  for 
the  debts,  and  this  was  communicated  at  the  time  of  the  sale 
by  Giles  F.  to  Outland,  between  whom  it  was  agreed,  that 
said  Giles  should  collect  the  debt  from  Hewett,  and  there- 
with pay  the  executions  levied  on  the  negroes.  Instead  of 
doing  so,  the  said  Giles  in  a  few  days  assigned  to  Sanders 
Futrell  the  judgment  againt  Hewett,  in  payment  of  a  debt 
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to  Sanders,  and  he  also  executed  a  deed  of  trust  of  all  his  Jan«  ^^^ 
other  property  to  one  Powell  for  the  purpose  of  securing    Hawett 
other  sums  which  he  owed  Sanders^    Under  that  deed  the       ▼ 
property  has  Ujen  sold  for  less  than  the  debt  noentioned  in  ^'*'**^* 
the  deed,  and  Giles  Futrell  is  insolvent.  On  the  Sthof  June, 

1842,  the  constable  was  about  seizing  the  negro  and  offering 
him  for  sale  miderthe  executions,  before  levied  on  him,  and 
in  order  to  prevent  it  Outland  was  obliged  ta  pay  the  debts 
due  on  th^  executions,  which  amounted  to  $210.  On  the 
first  of  October  following,  Hewett  paid  the  judgment  against 
him  to  Sanders  Fatrell,^and  took  his  receipt.  Subsequently 
thereto  Outland  sued  out  another  execution  on  the  judg- 
ment in  his  name  and  delivered  it  to  the  sheriffi  with  directions 
to  levy  the  money  and  pay  it  to  him,  and  when  informed  by 
the  plaintiff,  (as  the  bill  states)  that  be  had  paid  the  debt  to 
Sanders  Futrell,  and  requested  to  re-call  the  last  execution 
and  acknowledge  satisfaction  of  the  judgment,  he  insisted 
that  as  he  had  not  got  a  clear  title  to  the  slave,  the  said  Giles 
and  Sanders  were  not  entitled  to  the  judgment,  but  that  it 
belonged  to  hinh    The  plaintiff*  then  iled  bis  bill,  in  Mareb, 

1843,  against  Outland,  and  Giles  and  Sanders  Futrell,  pray- 
mg  to  be  relieved  in  the  premises,  and,  in  the  mean  time,  for 
an  injunction. 

The  answer  of  Outland  admits  the  material  statements  of 
the  bill.  But  it  is  therein  alleged,  that,  on  the  day  of  ibe 
purchase  of  the  negro,  this  defendant  and  Giles  Futrell  in- 
fonned  Sanders  Futrell  of  the  terms  of  the  contract,  and  ther 
latter  fully  assented  thereto,  and  perfectly  understood,  that, 
Bcoording  to  the  agreement,  the  money  due  on  the  judgment 
against  the  plain  tiff*  was  to  be  applied  towards  discharging 
the  encumbrance  of  the  executions  on  the  negro.  This  an- 
swer further  states,  that  on  the  30th  June,  he,  Outland,  heard 
that  Giles  was  about  to  execute  the  deed  of  trust  for  ther  se- 
curity of  Sanders,  and  enquired  of  the  latter  as  to  the  tnith 
thereof,  and  expressed  his  anxiety  that^for  his  safety,  the  exe- 
cutions against  the  negro  should  be  satisfied  or  the  debt  se- 
euredj  and  received  for  answer  from  Sanders,  that  he,  Out- 
land, might  make  himself  easy,  as  tliere  was  eoough  of 

03 
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June  1843  Giles  Futrell's  property  to  pay  all  his  debts,  aad  that  he, 
Hewett  Sanders,  would  discharge  the  executions,  so  that  Outland 
▼  should  lose  nothing  by  his  purchase:  and,  again,  that,  after 
the  execution  of  the  deed,  when  Outland  expressed  his  un- 
easiness to  said  Sanders,  the  latler  shewed  him  the  assign- 
Boent  to  himself  of  the  judgment  against  the  plaintiff,  and 
isaid  that  he,  Outland,  was  in  no  danger,  and  repeated  his 
previous  promises  to  take  the  debts  on  himself:  That  the 
sale  under  the  deed  of  trust  took  place  in  the  summer  of 
1842,  and  Sanders  became  the  purchaser  at  very  low  prices, 
as  he.  Outlaw  considered  himself  secure  by  the  engagements 
of  Sanders,  and  did  not  bid  for  the  property ;  and  that  then 
Sanders  Futrell  refused  to  reimburse  to  him  the  money  he 
had  paid  on  the  executions.  The  answer  then  states,  that 
ihis  defendant,  Outland,  upon  finding  himself  thus  deceived, 
directed  the  sheriff  to  levy  the  debt  from  the  plaintiff  and 
pay  the  money  to  him,  Outland,  and  that  after  he  had  given 
those  directions,  and  after  the  sheriff  had  informed  the  plain- 
tiff of  them,  he,  the  plaintiff,  paid  the  money  to  Sanders  Fu- 
trell,  who  gave  to  the  plaintiff  a  receipt  and  a  bond  of  indem- 
^  nity  for  making  such  payment,  and  also  gave  the  sheriff  an 
indemnity  for  not  levying  the  money  on  the  execution  then 
in  his  hands,  and  returning  nulla  bona.  The  answer  then 
admits  that  Outland  from  the  next  term  sued  out  an  alias ^. 
/a.,  on  which  the  sheriff  was  about  acting  for  bis  benefit, 
when  the  plaintiff  filed  his  bill,  and  the  defendant  insists, 
that  the  plaintiff  paid  the  money  to  Sanders  Futrell  coUu- 
sively,  and  that  by  reason  of  the  indemnity  to  the  plaintiff 
and  the  agreements  between  him  and  Sanders  Fntrell,.thi8 
is,  in  effect,  the  suit  of  the  latter,  and,  therefore,  that  there 
is  the  same  equity  against  both  of  those  persons.  Each  of 
the  Futrells  put  in  an  answer,  but  as  they  are  in  no  wise 
material  to  the  present  question  between  the  other  parties,  il 
is  unnecessary  to  notice  them. 

Brag-g  for  the  plaintiff. 

B.  F.  Moor  a  for  the  defendant. 
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RuPFiN,  C.  J.     The  court  is  of  opinion,  thaf  the  disso-  June  .1843 
Intion  of  tlie  injuclion  was  properly  refused.     The  equity  of    Hewett  ^ 
the  plaintiff  is  founded  on  the  assis:nment  of  the  judsfment       ^   ^ 
and  payment  by  him  in  conformity  thereto.    Those  facts  *'"'""'- 
are  admitted  in  the  answer.    But  it  seeks  to  avoid  their  ef- 
fect, by  setting  up  a  distinct  equity  of  this  defendant  against 
the  other  defendants  upon  certain  transactions  between  them, 
not  apparent  upon  tl)e  assignments   If  the  matter  of  evidence 
be  well  founded  in  law,  yet  the  injunction  must  stand,  until 
the  truth  of  the  facts  be  established  on  the  hearing.    For 
this  reason  alone  the  motion  to  dissolve  might  have  been  pro- 
perly overruled.     Lindsay  v  Etheridgej  1  Dev.  &  Bat.  Eq. 
36.   But  even  if  the  answer  be  received  as  true  throughout, 
there  was  no  error  in  the  order,  as  it  seems  to  us.     Outland 
has  much  cause  of  complaint  against  the  other  defendants, 
and  has,  doubtless,  a  redress  against  them.    Still,  it  might 
be  questioned,  whether  he  could  treat  his  assignment  as  null 
as  against  them,  while  he  continued  to  hold  the  slave,  for 
which  the  judgment  was  in  part  the  consideration. 

But,  without  considering  that  point,  he  misconceived  his 
rights,  we  think,  in  assuming,  as  against  the  present  plain- 
tiff, to  be  the  absolute  owner  of  the  judgment  after  having 
assigned  it,  and  complicating  the  plaintiff  with  the  other  de- 
fendants, so  as,  in  effect^  to  render  him  responsible  for  their 
acts  or  on  their  promises.  By  the  assignment  the  plaintiff 
at  law  bacame  a  trustee  for  the  assignee.  But  he  was  not 
an  ordinary  trustee,  for  the  assignee  was  not  only  the  real 
owner  of  the  debt,  but  also  had  an  authority  to  receive  pay- 
ment. The  assignor  is  a  trustee  in  the  sense  that  he  is  the 
kgal  owner,  and  that  the  assignee  shall  have  the  right  to  use 
bis  name  to  enforce  payment,  but  not  in  the  sense  of  its  be- 
ing his  duty  or  his  right  to  receive  the  money  and  account 
for  it  to  the  assignee  as  cestui  que  triutt  By  tolerating  the 
assignment  of  a  judgment  and  obliging  the  debtor  to  pay 
the  assignee,  as  the  creditor,  equity  must  needs  protect  the 
debtor  in  making  the  payment.  It  is  true,  the  debtor  is  not 
charged  with  knowledge  of  the  assignment  of  a  demand 
that  is  not  negotiable,  and,  therefore,  he  may  rightfully  pay 
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June  1848  his  original  creditor,  until  be  knows  that  another  person  has 
Hewett   become  bis  creditor.    It  is  obvious,  that  good  faith  to  the 
▼       debtor,  and  ordinary  diligence  in  attending  to  his  own  seen- 
°  ^  '  rity,  forbid  the  assignee  from  trusting  to  rumor  or  other  indi- 
rect method  for  conveying  to  the  debtor  information  of  the 
assignment,  and  require  bini  to  give,  as  from  himself,  direct 
and  precise  notice  of  the  assignment,  and  that  the  payment 
must  be  made  to  him.  After  such  notice,  the  debtor  is  to  look  to 
the  assignee  as  his  creditor,  to  whom  the  law  expects  and  en- 
courages him  to  make  payment.    By  a  parity  of  reasoning 
the  assignor,  if  he  claim  any  interest  in  the  judgment  against 
his  assignment,  must  give  to  the  debtor  a  notice  as  distinct 
and  particular.    It  cannot  be  sufficient  in  such  cases,  that 
something  reached  the  debtor's  ears,  which  might  have  put 
him  on  enquiry,  according  to  the  rule  respecting  a  purcha- 
ser from  one  affected  by  a  trust.    In  that  case  caveat  emptor 
is  the  rule ;  as  he  ought  not  to  lay  out  his  money,  where  there 
is  a  ground  to  doubt  the  title,  and  he  may  secure  himseli  by 
covenants.    But  a  debtor  may  be  compelled  to  pay,  and 
therefore  may  voluntarily  pay,  his  creditor,  until  plainly  in- 
formed that  the  debt  belongs  to  another.    If  in  any  case  the 
assignor  can  annul  the  operation  of  his  assignment,  as  an 
authority  to  the  debtor  to  pay  the  debt  to  the  assignee — a 
point  not  now  necessary  to  decide — ^yct  we  think,  that  it  can 
only  be  upon  distinct  personal  notice  from  the  assignor  to 
the  debtor,  that  the  former  looks  to  the  latter  for  the  money. 
It  is  bad  faith  towards  the  debtor  to  leave  him  in  doubt  to 
whom  he  is  to  make  payment.    Even  payment  to  an  ordi- 
nary attorney  is  good,  until  certain  information  of  tho  revo- 
cation of  the  authority  be  communicated  to  the  debtor  by 
the  principal  of  the  attorney.    Much  more  must  that  hold, 
when  the  power  to  roceive  is  in  the  form  of  an  assignment^ 
and  is  apparently  irrevocable.    For  the  want  ol  such  a  no- 
tice to  the  present  plaintiff  by  or  from  Outland,  we  think  be 
cannot  impeach  the  payment  made  by  the  plaintiff,  but  must 
look  to  the  other  party,  to  whom  the  plaintiff  paid  the  mo- 
ney.   It  is  true,  as  was  said  at  the  bar,  the  plaintiff  might 
have  made  payment  to  the  sheriff,  and  left  the  other  parties 
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to  contend'for  the  money.     But  we  do  not  think  that  varies  J«n«  1843 
the  rule,  which  is  applicable  alike  to  the  assignment  of  all    Hewett 
securities  that  are  not  negotiable.      The  question  is,  who  is       ▼ 
the  owner  m  equity,  for  m  every  case,  we  suppose,  a  debtor 
may  pay  the  creditor  without  compulsion  by  suit  or  execu- 
tion, whether  the  debt  be  due  on  note,  bond,  or  judgment. 

The  court  is  likewise  of  opinion,  that  the  plaintiff  lost 
none  of  his  rights  by  taking  an  indemnity  from  Sanders 
Futrell  for  making  payment  to  hioL  It  was  but  a  rea^na- 
ble  precaution  against  possible  loss  by  a  defect  in  the  as- 
signment, or  by  the  expenses  oi  litigation,  in  which  he  might 
be  involved  in  the  premises.  The  plaintiff  has  none  of  the 
funds  of  Futrell  iu  bis  bauds,  out  of  which  Otitland  can  ask 
to  be  satisfied,  but  only  a  covenant  of  indemnity  against  the 
consequences  of  paying  his  own  money  to  the  assignee  of 
the  judgoient.  This  suit  is,  therefore,  the  plaintiff's  own^ 
and  for  his  benefit^solely,  and  it  in  no  wise  effects  Ontland's 
claim  or  redress  against  both  or  either  of  the  Futrells  in  an- 
other proceeding.  For  these  reasons,  our  opinion  is,  that 
there  is  no  error  in  the  interlocutory  order,  which  must  be 
certified  accordingly  to  the  Court  of  Equity. 

The  defendant  Outland  must  pay  the  plain tiff^s  costs  ia 
this  Court. 

Pkjr  Curiam.  Ordered  accordiogly- 
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ATTORNEY  GENERAL  w.  THE  CAPE  FEAR  NAVIGATION 

COMPANY. 

June  1843  Under  the  acts  of  Assembly  relative  to  the  Cape  Fear  Navigation  Company 
"  and  to  the  Board  of  Internal  ImproTement,  the  Board  had  a  right,  under 

the  act  of  1823, 2  Rev.  Stat  p.  272,  to  direct  the  application  of  the  money 
subscribed  as  stock  by  that  act,  according  to  their  discretion. 

The  Stfite  is  not  boun4  to  pay  interest,  unless  it  specially  contracts  to  do  so. 

There  was  no  time  specified  in  the  act  of  1823,  within  which  the  instalments 
«f  the  stock  were  to  be  paid,  and,  in  the  absence  of  any  agreement,  even  if 
it  were  a  case  between  private  individuals,  interest  would  not  accrue  until  a 
demand  was  made. 

Such  a  company  has  no  right  to  retain  dividends  due  to  the  State  on  stock 
subscribedy  to  answer  a  supposed  and  independent  claim  of  theirs  against 
the  State,  not  acknowledged  by  her  and  not  provided  for  by  an  appropriation. 

Under  the  act  of  1823,  above  referred  to,  the  Board  of  Internal  Improvement 
had  a  right  to  charge  the  salary  and  expenses  of  an  Engineer,  employed 
in  the  improvement  of  the  Cape  Fear  River,  as  a  part  of  the  sum  to  be  ad- 
vanced in  stock  by  the  State  jto  the  Cape  Fear  Navigation  Company . 

This  case  was  removed  from  the  Court  of  Equity  of  Wake 
County,  at  Spring  Term,  1843,  to  this  Court  for  hearing. — 
It  was  an  information  filed  by  the  Attorney  (general  in  be- 
half of  the  State,  in  pursuance  of  an  act  passed  in  1837, 
against  the  Cape  Fear  Navigation  Company. 

The  facts,  as  disclosed  by  the  pleadings,  the  proofs  and 
the  admissions  of  the  parties,  are  set  forth  in  the  opinion  de- 
livered in  this  Court. 


Attorney  General  for  the  plaintiff. 

W.  JET.  Haywood,  Jun,  for  the  defendant 
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RuFPiN,  C.  J.  By  several  acts  of  the  GencTal  Assem-  June  1848 
bly,  prior  to  the  year  1823,  the  Cape  Pear  Navigation  Cora-  Attorney 
pany  was  incorporated  for  the  purpose  of  improvmg  the  General 
navigation  of  the  Cape  Fear  River.  Its  capital  stock  was  cape  Fear 
created  by  subscriptions  by  the  State  and  individuals,  and  NaTigation 
was  divided  into  shares  of  $100  each,  and  the  capital  had 
been  subscribed  and  aH  expended  in  works  on  the  river, 
which,  though  they  had  improved  the  navigation  to  a  con* 
siderable  extent,  yet  left  it  imperfect  in  many  places,  so  much 
80,  that  the  tolls  paid  but  small  dividends  to  the  stock-hold- 
ers, and  the  value  of  the  stock  in  the  market  fell  one-half  or 
more.  In  that  state  of  things,  the  company  appKed  to  the 
Legislature  for  assistance  by  a  further  advance  of  money,  to 
be  applied  tathe  improvement  of  the  navigation,  and  there- 
upon the  act  of  1823,  2  Rev.  St.  272,  was  passed.  That  act 
directs,  that  for  the  purpose  of  completing  the  navigation  of 
the  river  Cape  Fear  from  the  town  of  Wilmington  upwards, 
the  President  and  Directors  of  the  Board  of  Internal  Improve- 
ments should,  on  behalf  of  the  State,  subscribe  to  the  stock 
of  this  company  the  sum  of  $25,000,  to  be  paid  in  instal- 
ments, not  exceeding  $10,000  in  any  one  year,  out  of  the 
fund  set  apart  for  Internal  Improvements.  But  the  sub- 
scription  was  to  be  made  on  certain  conditions,  as  follows : 
FHt'st,  that,  before  it  should  be  made,  the  stockholders  should, 
within  a  certain  time,  give  their  assent  to  a  reduction  of  the 
capital  stock  from  its  nominal  amount  of  $100  to  the  share, 
to  ^a  sum  to  be  fixed  by  them,  not  exceeding  $60  to  the 
share.  /Secondly,  that  the  stock,  which  the  State  then  own- 
ed in  the  company,  should  be  reduced  in  the  proportion  of 
the  stock  of  individuals,  that  the  property  then  belonging  to 
the  company,  and  the  subscription  thereby  authorized,  should, 
respectively,  constitute  parts  of  the  capital  stock  of  the  com- 
pany, and  the  State  should  have,  and  own  as  many  shares 
as  the  subscription  there  authorized  should  amount  to,  ac- 
cording to  such  reduced  capital.  Thirdly^  that  the  Presi* 
dent  and  Directors  of  the  Company  should  consent  in  writ- 
ing; that  the  Board  of  Internal  Improvements  should  have 
the  sole  and  exclusive  direction  of  the  operation  of  the 
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Jane  1843  tiTorks,  the  making  of  contracts  for  the  same,  and  all  the  iin- 
Attorney  provements  to  be  made  on  t!ie  river.     Then  are  added  these 
General    words:  "The  improvements  ill  tlie  navigation  shall  cooa- 
Cape  Fear^fience  at  Wilmington,  and  regularly  proceed   np  the  river, 
Navigation  as  far  as  the  capital   stock  of  the  company  siiall  admit." — 
«np*ny-  jjj  ]yjarj»h^  1824,  tlie  stockholders  assented  to  the  act,  and 
sunk  the  stock  one  half  by  reducing  the  share  of  stock  from 
$100,  to  $50,  and  the  President  and  Directors  gave  their 
consent  in  writing,  as  required  in  the  act.      Thereupon,  the 
Board  of  Internal  Improvcmcntis  ambscribed,  on  behalf  of 
the  State,  for  five   hundred  shares  of  the  reduced  stock, 
amounting  in  Viiluo  to  $^*i,000,  and  proceeded  soon  after* 
wards  to  expend  for  work  on  the  river  between  Wilmhigton 
and  Fayetteville,  the  sum  of  $12,143  13,  to  which  expen- 
'ditures  no  objection  is  raised  by  the  President  and  Directois 
of  the  Navigation  Company.      When  the  subscription  was 
made,  no  certificate  of  stock  was  issued  to  the  State,  net  any 
evidence  given  of  the  stock  to  which  the  State  beeanae  en- 
titled thereby,  except  the  books  of  the  company  themselves* 
But  for  some  years  the  State  was  treated  as  a  corporation  ii> 
the  premises,  and  dividends  declared  and  paid  into  the  Pub* 
lie  Treasury  as  upon  the  500  shares  of  stock  thus  subscribe 
ed.     At  the  passing  of  the  act  of  1823,  the  Board  of  Inter- 
nal Improvements  was  organized  under  the  act  of  1819,  c.  S^ 
and  consisted  of  the  Governor,  as  president  ex  officio,  and 
six  commissioners  to  be  chosen  annually  by  the  Legislature, 
one  from  each  of  the  then  judicial  circuits.      It  was  consti- 
tuted a  corporation,  for  the  purpose  ot  preserving  and  im« 
proving  the  fund  for  internal  improvement  thereby  created, 
and  disbursing  such  portions  thereof  as  the  Legislature 
might  from  time  to  time  direct  to  be  applied  to  any  such 
purpose,  and  had  authority  to  appoint  a  principal  and  assis- 
tant engineers,  as,  in  their  opinion,  the  public  service  migfaC 
require,  who  should  direct  and  superintend  all  the  publie 
works,  which  the  assembly  had  or  should  authoriase,  and 
should  receive  such  compensation   as  the  board  mig4u  al- 
low, to  bo  paid  out  of  the  revenue  of  the  fund  for  intenHUt 
improvements  when  adequate  thereto.    In  1831,  by  aa  ael. 


SUPREME  COURT  OP  NORTH  CAROLINA.  447 

cb.  21,  it  was  provided,  that  thereafter  the  said  board  and-^""^  ^^^^ 
corporation  should  consist  of  the  Governor  for  the  time  be-  Attorney 
ingr,  the.Pnbiic  Treasurer,  and  one  other  person  to  be  chosen  General 
annually  by  the  Legislature,  and  this  last  named  person,  Cape  Fear 
whom  the  act  calls  superintendant,  was  required  to  investi- ^*^*^**^°"* 
gate  the  condition  of  all  the  incorporated  navigation  compa- 
nies, and  the  liability  to  the  State  of  each,  in  which  the 
Slate  was  a  stockholder,  and  the  board  was  to  represent  the 
State  at  meetings  of  the  stockholders  in  all  such  companies. 
In  1831,  the  residue  of  the  SiateV  said  subscription,  name- 
ly, the  sum  of  $12,856  87,  not  having  been  expended  op 
called  for  by  the  company,  Femained  in  the  Public  Treasu- 
ry. In  AprH,  1833,  the  president  and  directors  of  the  navi- 
gation company  communicated  to  the  board  of  internal  im^* 
provements  a  resolution  passed  by  them,  that,  in  their  opin- 
ion, the  interest  of  the  company  required  that  the  residue  of 
that  fiind  should  be  expended  on  the  river  below  Fayettd- 
ville,  and  requested  the  attendance  of  the  superintendant  at 
the  next  general  meeting  of  the  stockholders  on  the  first  of 
June  following,  and  pointed  out  certain  improvements  be- 
low Fayetteville,  which  they  desired  to  be  made,  and  re- 
quested that  one  A.  G.  Keen,  who  had  been  in  the  service 
of  the  company,  should  be  enriployed  to  direct  and  carry 
them  on,  as  he  was  an  energetic  man  and  a  good  practical 
engitieer.  The  board  of  internal  i^nprovements  according* 
ly  employed  Mr.  Keen  as  engineer  to  conduct  the  works. — 
But,  being  of  opinion,  that  a  competent  navigation  had  been 
made  between  Wilmington  and  Fayetteville,  and  that  the 
interest  of  the  company  and  the  State  required  that  the  re- 
maining fund  should  be  laid  out  in  works  above  Fayette- 
ville, or  such  part  of  it  as  might  be  necessary  to  effect  cer- 
tain improvements  upon  that  part  of  the  river,  the  board  did 
not  accord  with  the  resolution  of  the  president  and  direct- 
ors, that  the  money  bught  to  be  spent  below,  but-u-ndertoole 
and  carried  on  the  works  above  Fayetteville,.  and  expended 
in  that  manner,  as  is  alleged,  the  residue  of  the  Staters  sub** 
scription.  In  1833,  the  board  rendered  to  the  con:pany  an 
account  of  those  expenditures,  to  part  whereof,  viz,  the  sunx 

D3 
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Juno  1843  of  $1375  53,  the  company  objected,  because  it  was  the  sala- 
Aitorney  ^7  o(  Keen  and  another  engineer,  whicli,  it  was  insisted,  was 
General    a  charge  that  ought  not  to  be  thrown  on  the  company,  but 
Capo  Fear  should  be  defrayed  by  the  State.      The  point  of  difference 
Navigation  ^qi  beinff  adjusted  between  the  board  of  internal   improve- 
'  ments  and  the  company,  the  latter  withheld  the  dividends 
on  the  stock  of  the  State,  for  the  purpose  of  making:  that 
sum  of  $1375  53  whole  to  the  company,  and  in  1837,  the 
Legislature  gave  directions  to  the  Attorney  General  to  file 
im  information  against  the  company  for  settling  the  ques- 
tion.     Accordingly  the  present  information  was  filed,  in 
which  the  various  acts  of  incorporation  and  others  amend- 
ing them  are  set  forth,  and  particularly  that  of  1823,  and  al- 
so the  several  proceedings  hud  under  the  same,  as  hereinbe- 
fore stated,  and   it  prays,  that  the  State  may  be  declared  to 
be  a  stockholder  in  the  premises  to  the  extent  of  500  shares 
for  the  said  subscription  of  $25,000,  as  from  the  day  the 
same  was  made,  and  that  a  certificate  or  proper  evidence  of 
stock  may  be  issued  to  her  therefor,  and  that  the  dividends 
declared  to  her,  and  not  paid  to  her,  or  that  ought  to  have 
been  declared,  in  respect  to  the  said  stock,  and  have  not  been, 
but  have  been  withheld,   be  paid  to  the  State  by  the  said 
company.      The  answer  of  the  company  admits,  that  the 
certificate  and  dividends  were  withheld  as  alleged  in  the  in« 
formation,  upon  the  ground,  that  the  sum  of  $1375  63,  for 
salaries  to  engineers  ought  not  to  be  charged  to  the  company, 
and  it  insists  still  upon  t^iat  objection.      And,  besides,  while 
it  admits,  that  at  that  time  no  other  objection  was  made  to 
those  expenditures,  and  that  the  company  offered  to  settle 
the  accounts  as  stated  by  the  board  of  internal  improve- 
ments, if  the  State  would  pay  that  sum  of  $1375  53,  out  of 
her  own  funds,  yet  the  answer  now  insists  farther,  that  the 
whole  expenditure  above  Fayetteville  was  improper  and  un- 
lawful, and  not  binding  on  the  company,  and  therefore  ought 
not  to  be  charged  or  allowed  against  the  company.    It  states 
that  the  offer  to  settle  on  the  part  of  the  company  was  made 
both  in  ignorance  of  its  rights  and  by  way  of  compromise, 
and,  therefore,  ought  not  to  conclude  the  company,  unless  in 
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fact  and  law  that  be  the  proper  mode  of  settlement.  That  Jnne  1843 
the  charges  were  proper,  that  answer  states,  the  company  Attorney 
cannot  admit,  because  the  detailed  accounts  and  the  vouch-  General 
ers  for  the  sums  stated  to  have  been  paid,  are  in  the  posses- Cape  Fear 
sion  of  the  board  of  internal  improvements  and  have  not  Navigation 
been  accessible  to  the  company's  officers.  But  if  those  pay- 
ments  were  actually  made,  the  answer  states  they  ought  not 
to  be  allowed  in  payment  of  the  Staters  stock,  for  the  seve- 
ral reasons  following.  'I'hat  it  was  greatly  to  the  advantage 
of  the  company  that  the  lower  portion  of  the  river,  between 
Wilmington  and  Fayetteville,  should  be  improved,  so  as  ie 
have  an  easy  and  safe  navigation  throughout  the  year,  and 
that,  until  that  v/as  effected,  none  of  the  funds  of  the  com- 
pany should  have  been  diverted  therefrom  or  laid  out  about 
Fayetteville:  That  the  act  of  1823  stipulates,  and  it  was 
one  of  the  terms  on  which  the  act  was  accepted  by  the  com- 
pauy,  that  the  navigation  should  be  completed  from  Wil- 
mington upwards,  by  commencing  the  improvements  at 
Wilmington,  and  regularly  proceeding  up  the  river,  as  far  as 
the  capital  would  admit :  That  the  navigation  between  Wil- 
mington and  Fayetteville  was  not  completed,  but  might  in 
matiy  places  have  been  yet  further  improved,  and  that  the 
whole  sum  of  $25,000,  might  judiciously  have  been  expen- 
ded below,  and  that  therefore  none  of  it  should  have  been 
expended  above  Fayetteville :  That  in  1823,  there  were 
competent  engineers  appointed  by  the  board  of  internal  im- 
provements and  in  the  public  service,  whose  duty  it  was  to 
superintend  these  improvements,  and  upon  whose  agency 
and  assistance,  in  advising,  laying  out,  and  directing  the  op- 
erations on  the  river,  the  company  relied,when  it  agreed  that 
the  board  of  internal  improvements  should  have  the  exclui; 
sive  direction  of  the  works:  That,  before  1831,  the  public 
engineers  had  been  discharged  and  the  board  had  no  skilful 
assistant,  and  in  the  operations  of  1832,  above  Fayetteville, 
that  the  board  disregarded  the  plans  and  recommendations, 
which  had  been  proposed  by  an  able  civil  engineer,  and  em- 
ployed as  their  agent  A.  G.  Keen,  who  was  an  uninstrwcted  , 
and  unpractised  engineer,  and  expended  the  large  sums  be- 
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June  1843  fore  rceiitioned  without  effecting  any  useful  end,  and  to  the 
"Attorney" i"j"ry  of  works  previously  erected:    And  finally,  that  a- 
Generai    gainst  the  expenditures  above  Fnyetteville  for  any  purpose, 
Cape  Fear ^'^(1  6sp^<^i^Ily  &j?&inst  those  actually  made  and  against  the 
Navigation  employment  of  Keen  as  agent,  the  president  and  directors 
conterided  and  protested,  before  the  expenditures  were  in- 
curred.     The  answer  further  insists,  that  the  State's  sub- 
scription was  payable  within  two  and  an  half  years  after  it 
was  made,  and  that  for  such  parts  as  were  not  thus  paid,  in- 
.terest  may  be  charged  as  a  jiist  set  off  against  the  dividends 
claimed.    As  the  amount  of  expenditures  above  Fayetteville, 
though  not  denied,  are  not  admitted  in  the  answer,  the  cause 
necessarily  goes  before  the  master  for  an  enquiry  ou  that 
head.     But  as  there  can  be  hardly  a  doubt  that  the  accounts 
gendered  by  this  public  board  were  right,  so  far  as  to  be 
founded  oh  actual  expenditures,  and  the  navigation  compa- 
ny is  not  disposed  to  contest  that  point,  the  cause  has  been 
argued  ou  the  latter  paints,  with  the  view  of  obtaining  in- 
structions to  the  master  as  to  the  principles  of  taking  the  ac- 
counts, or  probably  to  enable  the  officers  of  the  State  and 
company  to  terminate  the  controversy  without  going  before 
the  master,     in  the  argument,  those  questions  above  were 
discussed,  which  are   raised  in  the  answer,  and  upon  each 
.of  them  the  opinion  of  the  court  is  in  favor  of  the  State. 

Upon  the  original  matter  of  difference,  that  is  to  say,  to 
>yhich  of  the  parties  the  salaries  of  engineers  and  agents, 
.employed  in  laying  out  or  conducting  the  works,  should  be 
charged,  the  court  entertains  no  doubt.  Like  every  other 
disbursement  out  of  the  subscription  of  $25,000,  before  the 
money  was  actually  paid  into  the  treasury  of  the  company, 
it  was,  in  the  first  instance,  to  be  defrayed  by  the  State,  and 
then  allowed  as  a  credit  in  account  with  the  company  in 
part  payment  of  the  subscription. 

The  argument  for  the  defendant,  indeed,  was  not  placed 
on  any  express  provision  of  the  act  of  1823.  But  inasmuch 
as  that  act  puts  the  work  under  .the  direction  of  the  board  of 
internal  improvements,  and  inasmuch  as  the  act  of  1819 
gives  the  board  the  power  of  appointing  engineerSj  whose 
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duty  it  was  to  superintend  all  the  public  works,  and,  inas-  Jane  1843 
much  as  the  compensation  ot  those  persons  was  to  be  paid  At'y  Oeal 
out  of  a  public  fund,  it  was  inferred,  that  .engineers  employ-       ▼ 
ed  by  the  Board  upon  this  work,  were  to  be  paid  out  of  that  j^^.  co. 
fund  a^so.     But  the  court  cannot  yield  lo  that  interpretation 
of  either  of  those  acts.     By  the  act  of  1819,  the  Legislature 
did  not  mean  to  provide  an  engineer  for  every  navigattOR, 
canal,  or  turnpike  company,  and  relieve  them  from  alLor 
any  expense  in  -procnring  the  services  of  such  a  person.-— 
The  language  of  the   act  limits   its  operations  to  public 
works,  that  is,  to  such  as  had  been  or  might  be  authorized  by 
the  Legislature  for  and  on  account  of  the  State.     We  know 
that  about  that  period  many  experimental  surveys  were  di- 
rected, so  many  and  so  extensive  as  to  occupy  the  engineers 
employed  for  a  long  time.     We  believe  it  true,  ihat  at  the 
solicitations  of  companies  and  of  their  respective  local  en- 
gineers, the  Board  of  Internal  Improvements  often  sent  their 
engineers  to  view  or   review  particular  works  or  parts  of 
works.     But  the  State's  engineer  acted  in  such  cases,  only 
as  a  consulting  engineer,  and  for  the  greater  satisfaction  of 
the  company  and  its  immediate  oncers,  and  wilhout>author- 
ity  to  director  control.     And  we  believe, -too,  that  those  ser- 
vices were  gratuitously  rendered  or  not,  according  to  the  im- 
portance attached  to  the  work  by  the  Board,  ^  one  of  public 
utility,  and,  if  not  gratuitous,  they  were  compensated  as 
might  be  stipulated  in  each  case  between  the  company  and 
the  board.    It  certainly  was  never  thouglu,  that  the  public 
had  undertaken  to  superintend  all  the  enterprises  of  the  nu- 
merous companies  formed  to  effect  some  work  of  this  char- 
acter.     Each  company  was  left  to  its  own  direction,  and  to 
select  engineers  and  agents  for  itself,  and  to  choose  between 
their  plans,  and  they  cannot,  therefore,  lay  t^  the  iState  the 
failure  of  their  undertakings.     The  salary  of  the  engineers 
employed  in  the  case  before  us  is  as  proper  a  charge  aga^iust 
the  company  as  the  wages  of  any  hireling  or  day-laboferiS 
employed  under  him. 

Upon  the  next  point,  we  do  not  stop  to  enquire  into  tl^ 
purpose  or  xoiiditiousoi  the  offer  of  the  company  to  allow  all 
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Jane  1843  the  expenditures,  except  the  engineer's  salary,  as  concluding 
At*y  Gen'l^h®  company,  because,  in  the  opinion  of  the  court,  the  ob<» 
▼  jections  to  the  expenditures  are  untenable,  and  the  State  is 
Nav.  c^  entitled  to  credit  for  tbeoi,  such  as  may  appear  to  have  been 
made,  independent  of  any  such  consent  of  the  company. — 
The  franchise  is  granted  to  the  company  for  the  whole  riv. 
er,  to  its  source,  and  the  grant  must  be  taken  to  have  been 
founded  upon  considerations  of  general  utility,  as  well  as 
the  emolument  of  the  private  adventurers.  It  is  obvious, 
that  the  public  interest  must  be  promoted  by  making  a  navi- 
gation as  high  up  the  river  as  possible,  -at  least  as  high  as 
would,  upon  the  whole  river,  return  tolls  that  would  ade- 
quately remunerate  for  the  outlay.  And  it  is  also  obvious, 
that  there  might  be  a  difference  of  opinion,  probably  found- 
ed on  a  difference  of  interests,  between  the  community  and 
the  stockholders,  as  to  the  point  up  the  river,  to  which  the 
improvements  should  be  carried,  inasmuch  as  the  difficul- 
ties of  the  improvements  increase,  and  the  profits  to  bo  de- 
rived from  tliosc  particular  improvements  decrease  with  the 
ascent  np  the  stream.  Indeed  as  works  of  this  character  are 
generally  of  peculiar  interest  to  persons  residing  on  the 
projected  line  of  navigation,  the  stock  is  often  taken  for  the 
most  part  by  those  who  are  thus  interested,  among  whom 
there  may  be  a  similar  contrariety  of  views,  or  their  inter- 
ests may  lie  higher  or  lower  on  the  stream.  When,  there- 
lore,  in  this  case,  there  were  works,,  taking  Fayelteville  as 
the  mean  point,  above  and  below,  in  an  unfinished  condition 
after  the  expenditure  of  a  large  capital,  and  application  was 
made  to  the  Legislature  to  enable  the  company  to  complete 
those  works  by  the  further  subscription  of  capital,  it  cannot 
surprise,  if  that  body  should  take  the  occasion  to  promote 
that  interest,  which  is  peculiarly  public,  as  far  as  might  be 
compatible  with  justice  to  the  private  stockholders ;  and  to 
provide  as  far  as  possible  against  the  waste  of  the  funds  ei- 
ther by  extravagance  of  expenditure  or  losses  through  un- 
dertakings injudiciously  begun  without  funds  for  their  com- 
pletion ;  and  to  those  ends,  should  consent  to  subscribe,  on- 
ly on  condition,  that  the  money  should  be  laid  out,  either  in 
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a  manner  specially  set  forth  in  the  net,  or  generally  under  Jane  i843 
the  directions  of  the  Legislature  or  other  agents  of  the  State.  At'y  Gcn'l 
Such  appear  to  have  been  the  motives  for  the  act  of  1823,  ^ 
and  snch,  it  seems  to  us,  are  its  provisions.  By  it,  the  sole  jJa^.co!' 
and  exclusive  direction,  as  to  the  improvements  to  be  made, 
and  the  contracts  for  effecting  them,  is  conferred  on  the  Board 
of  Internal  Improvements,  and  that  merely  by  force  of  the 
enacting  words ;  but,  to  render  it  yet  more  exclusive  of  the 
interference  of  the  officers  of  the  company,  the  latter  are  re- 
quired  to  renounce  in  writing  any  powers  upon  those  points. 
But  it  is  Siiid,  that  the  act  itself  confines  the  Board  to  a  par- 
ticular method  of  working,  by  requiring  the  improvements 
to  commence  at  Wilmington,  and  regularly  proceed  vp  the 
riverj  and  that  no  tnoney  ought  to  be  laid  out  above,  until 
the  navigation  be  comjdeted  below ;  and  that  here  the  river 
is  yet  susceptible  of  improvement  below  Fay«5tteville.  If 
the  act  gave  any  specifications  of  the  improvements,  which 
the  Legislature  contemplated,  as  completing  the  navigation, 
if  it  referred  to  any  surveys  or  plans  as  guides  to  the  Board 
to  which  the  execution  was  confided,  wh  should  hold  that  a 
departure  therefrom  was  injurious  to  the  company.  But 
tliere  are  no  such  specifications  or  references,  but  only  a  gen- 
eral direction  that  the  Board  should  begin  at  Wilmington. 
It  is,  necessarily,  then  left  to  the  judgment  and  discretion  of 
the  Board,  what  improvements  were  necessary  at  the  difier- 
ent  points  below,  and  to  what  extent  they  must  be  carried,  to 
be  complete,  before  the  field  of  operation  above  was  entered 
upon.  It  was  considered  safe  to  leave  this  discretion  to  the 
Board.  It  must  necessarily  lesido  somewhere.  It  had  be- 
fore been  in  the  officers  of  the  company,  under  the  supervi- 
sion of  the  stockholders ;  but  had  been  transferred  by  them 
to  the  agents  of  the  State.  It  is  absurd  to  understand  that 
the  works  were  to  be  completed  below  in  the  sense  that  they 
should  be  perfect^  before  there  should  be  any  progress  up  the 
river.  We  understand  the  provision  as  directory  to  the 
Board  to  finish  what  it  might  deem  it  necessary  to  begin 
lower  down,  before  any  thing  above  was  undertaken.  In 
other  words,  the  work  and  mode  of  conducting  it,  as  it  had 
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June  1843  before  been  in  the  discretion  of  the  Drrectofis  of  the  corpora- 

Aty  Gen*i  **^">  ^^**^  ^^^^^  ^^  ^®  *"  *^^^  discretion  of  the  Board  of  Inter- 
^        nal  Improvements,  actingou  behalf  of  the  public,  subject  only 

Nar.Co?'^^^  the  general  direction  to  commence  below.  If  fhftt  Board 
should  abuse  its  powers  injudiciously,  or  wantonly,  or  cor- 
ruptly, it  was  open  to  the  company  to  apply  to  the  Legisla- 
ture to  restrain  or  remove  them,  reverse  their  decisions,  or 
afford  any  other  measure  of  redress.  For,  in  truth,  the 
Board  is  a  mere  political  agent,  the  creature  of  the  Legisla- 
ture, and  subject  in  ail  points  to  its  control,  and  confiding 
this  matter  to  the  discretion  of  that  body  was  much  the 
same,  otily  more  convenient' as  retaining  k  in  the  discretion 
of  the  Legislature  itself.  Upon  the  last  point,  the  general 
rule  is.  that  the  State  never  pays  interest,  unless  she  ex- 
pressly engages  to  do  so.  But  it  does  not,  in  this  case,  ap» 
pear  that  the  money  was  due,  or,  consequently,  that  interest 
could  accrue.  By  the  subscription  the  State  became  a  stock- 
holder, inasmuch  as  no  other  period  is  fixed  for  her  becom- 
ing so.  It  is  not  stated  when  the  money  was  payable,  ac- 
cording to  the  actual  t^rms  of  subscription,  and  it  is  proba- 
ble, there  were  no  instalments  designated  otherwise  than  is 
mentioned  in  the  act.  According  to  that,  the  money  was  to 
be  paid  in  sums  ^^  not  exceeding  $10,000  in  any  one  year.'' 
Now,  as  this  money  was  to  be  laid  out  on  the  river,  and 
could  not  be  applied  to  any  other  use,  and  as  it  was  to  be 
laid  out  under  the  direction  and  in  the  discretion  of  the 
Board  of  Internal  Improvements,  it  would  seem  naturally  to 
follow,  that  it  should  be  paid  by  that  at  such  times  and  for 
such  purposes  as  to  the  Board  itself  seemed  meet,  with  the 
limitation  that  not  more  than  certain  instalments  shouJd  be 
paid.  As  a  bargain,  this  would  seem  a  hard  one,  with  the 
advantage  greatly  preponderating  on  one  side,  and  so  it  would 
he,  were  the  parties  private  persons  only.  But  it  is  to  be 
remembered,  that  the  State  is  the  contracting  party,  and  the 
Board  of  Works  an  impartial  arbiter,  having  no  interest  ex- 
cept  so  far  as  the  members  were  citizens,  and,  at  all  events; 
that  if  the  Board  erred,  the  Legislature  w^ild  always  be 
yeady  to  correct  the  error,  and  do  justice  to  the  cftizen.  Had 
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the  Board  unreasonably  delayed  the  work,  or  withheld  the  J«no  1843 
payment  of  the  subscription,  that  the  proper  measure  of  re-  Attorney 
dress  would,  upon  application  of  the  company,  have  been  General 
promptly  supplied,  cannot   be  doubted.    But  the  company  Cape  Fear 
canot  assume  the  power  of  self-redress,  by  withholding  the  Navigation 
State's  dividends  for  a  supposed  and  independent  demand  a-        ^ 
gainst  her,  not  acknowledged  by  her,  and  not  provided  for  by 
an  appropriation.     But  here  it  does  not,  in  truth,  appear  that 
the  company  applied  to  the  Board,  even,  for  an  earlier  ex- 
penditure or  payment  of  the  money,  much  less,  that  such  an 
application  was  made  known  to  the  Legislature,  and,  cer-      * 
tainly,  the  State  cannot  be  charged  with  interest  not  prom- 
ised, before  a  specific  demand.    Having  thus  disposed  of  the 
questions  made  in  the  pleadings  and  at  the  bar,  the  court 
has  only  to  say  farther,  that  if  the  defendant  wishes  the  en- 
quiry, as  to  the  sums  actually  laid  out  by  the  Board,  it  must 
be  ordered,  with  instructions  in  conformity  with  the  opinions 
here  given. 

Per  Curiam.  Decreed  accordingly. 


E3 
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JAMES  SMITH  vs.  SAMUEL  BEATTT. 

Jane  1843  WealLDCBS  of  Mnd  alone,  withoot  fraud,  ie  not  a  sufficient  ground  on  which 

— — to  invalidate  an  instrument. 

Nor  wilhotd  age  alone,  without  fraud,  hate  (hat  eflfect. 

But  excessive  old  age,  combined  ^ith  weakness  of  mind,  may  constitute  a 

ground  for  setting  aside  a  coiiTejaBce. 
A  vendee,  who  knows  there  is  a  gold  mine  on  the  land  for  which  he  is  ooa- 
tracting,  is  not  compelled  to  disclose  that  fact  to  the  vendor :  But,  if  he  is 
interrogated  as  to  his  knowledge  of  a  mine,  and  denies  the  knowledge  of 
which  he  is  possessed,  this  denial  will  make  the  transaction  fVvuduIent 

This  was  an  appeal  from  an  interlocutory  order  of  the 
Court  of  Equity  of  Lincoln  county,  at  Spring  Term,  1843. 
bis  Honor  Judge  Dick  presiding,  directing  the  injunction 
which  had  been  obtained  in  the  case  to  be  continued  until 

the  hearing. 

The  plaintiff  charged  in  his  bill,  that  he  was  a  very  old 
man — seventy  years  of  age — and  unable  to  make  a  contract ; 
that  he  was  addicted  to  drinking  ardent  spirits  to  excess; 
and  that  the  defendant,  well  knowing  his  infirmities,  and 
that  there  was  a  valuable  gold  mine  on  the  plaintiff's  land, 
of  which  the  plaintiff  was  ignorant,  plied  him  with  spirits, 
in  the  absence  of  his  son  with  whom  he  lived,  and  who  usu- 
ally took  care  of  him  and  advised  him  in  his  affairs,  and  un- 
der these  circumstances  obtained  from  him  a  lease  of  liis 
land  for  a  term  of  five  years  from  the  month  ot  August, 
1842,  at  a  rent  of  one  tenth  of  the  gold  that  should  be  made 
on  the  land.  The  plaintiff  further  stated,  that  the  defend- 
ant pretended  to  him,  that  he  was  only  about  to  make  an  ef- 
fort to  discover,  whether  there  was  gold  on  the  land,  when 
in  truth  and  in  fact  he  had,  at  several  times  beforo,  picked 
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up  considerable  quantities  of  gold  on  the  surface  of  the  said  <^vne  1848 
land ;  and  that,  when  he  was  interrogated  on  the  subject,  he  ""g^iJ^ 
denied  that  he  had  ever  found  gold  on  the  land,  and  he  was       v 
doubtful  whether  any  could  be  there  procured.    The  plain*  ^' 

tiff  further  averred,  that  the  rent  of  the  land  is  worth  one 
third  of  the  gold  nuide  on  it.  The  bill  prayed  for  an  in- 
junction to  restrain  the  defendant  from  working  the  land, 
(which  was  granted  by  a  Judge  out  of  court,)  and  that 
the  lease  be  decreed  to  be  surrendered,  as  having  been 
obtained  by  fraud. 

The  defendant,  in  his  answer,  admits  the  lease,  but  denies 
that  the  plaintiff  was  incapable  to  make  a  contract  from  old 
age  or  any  other  cause — denies  that  ho  was  under  the  influ- 
ence of  ardent  spirits,  when  the  lease  was  made — denies  that 
he  decoyed  him  from  his  son's  to  his  own  house  to  procure 
the  lease,  or  that  he  used  any  means  to  intoxicate  him,  or 
that  he  was  then  intoxicated.     He  admits  that  he  had,  be- 
fore the  date  of  the  lease,  found  between  ten  and  twenty 
pennyweights  of  gold  on  the  land ;  and  says  he  told  the 
plaintiff  he  had  found  a  place  on  his  land  where  he  thought 
gold  could  be  procured.     He  states  that  they  then  agreed  up^ 
on  the  lease  set  forth  in  the  bill,  and  it  was  attested  by  two 
respectable  neighbors.      He  admits  that  the  plaintiff  lives 
with  his  son,  but  denies  that  he  ever  heard  that  be  consult- 
ed  his  son  on  affairs,  important  or  unimportant.     He  denies 
that  he  was  ever  asked,  before  the  execution  of  the  lease, 
whether  he  had  ever  found  gold  on  the  land,  or  that  he  ever 
said  there  was  no  gotd  on  or  in  the  said  land.    He  denies 
that  he  leased  the  land,  merely  to  examine  it  for  gold ;  and 
states  that  he  did  not  know  himself  the  value  of  the  mine, 
a  matter  which  it  would  be  impossiblo  for  any  one  to  ascer- 
tain, by  simply  finding  a  few  pennyweights  on  the  surlace, 
and  that  it  is  yet  but  conjecture  what  the  nxine  will  prove  to 
be  worth,  though  he  admits  it  to  be  a  good  one  at  present. — 
He  further  states,  that  surface  mines  dQuot  rent  for  one  half 
of  the  gold  made,  but  that  the  cu;$tomary  range  of  rent  for 
such  mines  is  from  one  sixth  to  one  ffteeth.     He  avers  that 
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June  1843  he  bas  tendered  the  plaintiff  all  the  rent  due  him,  and  denies 

Smith     all  fraud  &c. 
▼  On  the  coming  in  of  the  answer,  the  defendant  moved  the 

^^^y-  court  to  dissolve  the  injunction.  The  motion  was  refused, 
and  the  injunction  ordered  to  be  continued  to  the  hearing  of 
the  cause.  The  defendant,  by  leave  of  the  court,  appealed 
from  this  decision. 

Alexander,  Hoke  and  Osborne  for  the  plaintiff. 
Caldwell  for  the  defendant. 

Daniel,  J.  Weakness  of  mind  alone,  without  fraud, 
does  not  appear  to  be  a  sufficient  ground  to  invalidate  an  in- 
strument. It  is  said  that  a  Court  of  Equity  will  not  meas- 
ure the  size  of  people's  understandings  or  capacities.  1 
Mad.  Ch.  Pr.  280.  Excessive  old  age,  with  weakness  of 
mind,  may  be  a  ground  for  setting  aside  a  conveyance  ob- 
tained under  such  circumstances.  But  old  age  alone,  with- 
out some  proofs  of  fraud,  will  not  invalidate  a  transaction 
1  Mad.  Ch.  Pr.  283.  The  answer  denies  that  the  plaintiff 
was  incapable  to  contract  when  the  leajse  was  made,  either 
from  old  age  or  intoxication.  A  vendee,  who  knows  that 
there  is  a  gold  mine  on  the  land,  is  not  compelled  to  disclose 
that  fact  to  the  vendor.  But,  if  he  is  interrogated  as  to  his 
knowledge  of  such  a  thing,  and  he  then  denies  any  knowl- 
edge of  the  mine,  this  denial  will  make  the  transaction  frau- 
dulent. The  defendant  admits  that  he  had  picked  up  some 
gold  on  the  land  before  the  lease  was  executed,  and  he  does 
not  state  in  his  answer  that  he  disclosed  that  fact  to  the  les- 
sor. But  he  expressly  denies,  that  he  was  ever  interrogated 
by  any  one  on  that  subject,  or  ever  made  any  false  represen- 
tations concerning  the  gold  so  by  him  picked  up. 

The  nature  of  the  rent  reserved  in  the  lease  clearly  shews^ 
the  lessor  knew  for  what  purpose  the  lease  was  taken  by  the 
lessee.  It  seems  to  us  that  the  defendant  has  fully  and  fair- 
ly answered  every  material  charge  and  allegation  in  the  bill; 
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and  that  he  has  expressly  denied  every  charge,   which,  if  June  1843 
undented,  would  authorize  a  Court  of  Equity  to  declare  the    gouth 
lease  fraudulent.    We  therefore  think,  that  the  order  made       ^ 
by  the  court  below,  continuing  the  injunction  to  the  hearing      ^ 
of  the  cause,  was  erroneous,  and  that  the  injunction  should 
have  been  dissolved. 

Per  Curiam.  Oixlered  to  be  certified  accordingly. 
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BARTHEUS  J.  CRAWLEY  m.  AUGUSTINE  TIMBERLAKE. 

J  e  1R43  ^  vendor  of  land  cannot,  after  the  contracti  cut  timber  for  sale,  unless  the 
^_^ privilege  be  reserved,  although  he  is  to  retain  the  possession  for  some  time. 

But  where  a  vendor  is  to  retain  possession  of  land,  used  for  the  purposes  of 
agricultjre,  for  another  year,  he  may  use  the  tract  for  cultivation,  as  a  ju- 
dicious owner  would  himself  do  or  would  allow  a  t«nant  to  do  ;  and,  there- 
fore, if,  according  to  the  state  of  the  property,  the  proportion  of  wooded  and 
cleaied  land,  and  the  course  of  crops  or  usages  of  agriculture  in  the  partic- 
ular part  of  the  country,  it  would  be  prudent  and  proper  to  clear  the  land, 
from  which  the  wood  was  cut,  the  wood  cut  in  that  way  might  be  sold  by 
the  vendor. 

Ordinarily  a  Court  of  Equity  will  not  compel  a  vendee  to  accept  even  a  doubt- 
ful title,  though  protected  by  covenants  from  the  vendor,  unless  he  has  a- 
greed  to  take  the  title  at  his  own  risk. 

But  where  the  conduct  of  the  vendee  satisfies  the  court  that  he  has  intention- 
ally renounced  his  right  to  the  judgment  of  the  court  upon  the  title,  and, 
for  some  reason  of  his  own.  has  chosen  to  take  a  conveyance  without  ex- 
am'nation  of  the  title,  though  he  has  had  full  opportunity  to  make  such  ex- 
amination, the  court  will  decree  a  performance  on  his  part  without  enquir- 
ing into  the  title. 

This  matter  of  waiver  or  renunciation  is  not  a  conclusion  of  law  flom  any  par- 
ticular incident,  but  is  a  conclusion  of  fact,  deducible  from  all  the  acts  of  the 
parti&s,  as  evidence  of  the  intention  of  the  purchaser  in  acting  as  he  did. 

Where  the  contract  was  for  a  conveyance  in  fee,  and  the  deed  executed  con- 
veyed by  mistake  an  estate  for  life  only,  the  vendor  will  of  course  be  de- 
creed to  execute  a  conveyance  in  fee,  before  he  can  ask  any  assistance  from 
the  court. 

The  cases  of  Shine  v  H'tleox,  1  Dev.  &.  Bat.  631,  and  Clanten  v  JBurgess 
2  Dev.  Eq.  13,  cited  and  approved. 

This  cause  was  removed  to  this  court  by  consent  of  par- 
ties, from  Caswell  Court  of  Equity,  at;Spring  Terra,  1843. 
The  facts  stated  in  the  plaintiff's  bill  are  as  follows  : 
In  November  1835,  the  parlies   made  a  written  contract, 
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whereby  the  plaintiff  agreed  to  sell  lo  the  defendant  a  tract  Jane  1843 
of  land  containing  166  acres,  and  situate  in  Caswell  coun-'^^iey 
ty,  on  which  the  plaintiff  then  resided,  at  the  price  of  $1700,  ▼ 
payable  on  the  25th  of  December,  1836,  at  which  time  the 
plaintiff  was  to  give  the  defendant  possession,  and  make 
him  a  good  title.  In  December,  1836,  the  plaintiff  let  the 
defendant  into  possession,  on  the  pajrment  of  $300,  which 
was  all  be  could  make  at  that  time.  On  the  25th  of  Febru- 
ary, 1837,  the  defendant  made  a  further  payment  of  $833, 
and  the  plaintiff  then  made  him  a  deed  for  the  land,  contain- 
ing an  acknowledgement  of  the  payment  of  the  whole  pur- 
chase money,  the  plaintiff  being  ignorant  of  (he  effect  of 
that  clause  at  law,  and  expecting  the  defendant  to  pay  him 
the  residue  of  the  price  and  interest,  as  he  might  be  able. — 
But  upon  demand,  the  defendant  refused  to  make  any  fur- 
ther payment,  and  being  sued  therefor,  he  pleaded  in  bar  the 
release  contained  in  the  deed.  Besides  the  stipulation  to 
convey  the  land,  the  plaintiff  bound  himself  to  have  certain 
repairs  of  the  dwelling  house  on  t<)e  land,  that  were  then 
going  on,  completed. 

In  April,  1840,  the  plaintiff  filed  his  bill  praying  that  the 
release  might  be  put  out  of  his  way,  and  that  an  account 
might  be  taken  of  the  purchase  money  and  the  payments 
made  therefor,  and  that  ho  might  have  a  decree  for  the  bal< 
ance  that  might  be  found  due  to  him  in  respect  thereof. 

The  defendant  pleaded  the  release  in  his  deed,  and  upon 
that  the  cause  was  brought  to  this  court  and  the  plea  over- 
ruled. 1  Ired.  Eq.  346.  The  defendat)t  then  answered, 
and  the  parties  proceeded  to  proofs,  and  now  the  cause  .comes 
back,  upon  nn  order  of  removal,  for  hearing.  The  answer 
states  that  the  defendant,  at  the  time  he  made  the  contract, 
resided  in  Mecklenburg  county  in  Virginia,  and  did  not 
know  the  boandaries  of  the  land,  that  he  wished  to  remove 
from  Mecklenburg,  and  purchased  the  land  from  the  piain- 
tifl  for  a  place  of  residence,  that  during  the  treaty  the  plain- 
tiff represented  to  the  defendant  that  the  dividing  line  be- 
tween North  Carolina  and  Virginia,  which  is  the  northern 
boundary  of  the  land  in  question,  was  about  forty  or  fifty 
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June  1843  yards  to  thc  north  of  the  dwelling  house,  and  so  included  a 
Crawley  parc^l  of  land,  (which  turns  out  to  be  eight  or  ten  acres,  ac- 
^  cording  to  the  defeudani's  allegation,)  and  a  fine  spring 
thereon  and  convenient  to  the  dwelling  house,  which  was 
that  used  by  the  plaintiff  and  expected  to  be  used  by  the  de- 
fendant, and  that  without  having  the  use  of  that  spring  the 
defendant  will  suffer  great  inconvenience  :  That  on  the  south 
side  of  the  dwelling  house  a  public  road  runs  within  a  few 
yards,  so  that  there  is  on  that  side  no  convenient  situation 
for  necessary  out-houses  for  a  family :  And  that  unless  the 
defendant  had  believed  that  the  line,  forming  the  northern 
boundary,  had  been  as  by  the  plaintiff  was  designated,  as 
before  stated,  and  included  the  land  containing  the  spring 
and  the  area  specified,  he  would  not  have  made  the  pur- 
chase :  That  at  the  time  the  defendant  paid  the  sum  of  $300, 
and  took  possession,  he  did  not  know,  that  the  line  did  not 
run  as  it  had  been  represented  to  him,  but  that  he  then  be- 
lieved, that  it  did :  That  soon  afterwards,  he  learned  from 
the  neighbors,  and  believes,  that  the  line  did  not  so  run,  but 
that  it  ran  within  three  feet  of  the  dwelling  house  and 
through  some  of  the  outhouses,  and  iefl  out  the  spring, 
which  belonged  to  one  Alexander  Kent,  and  that  the  plain- 
tiff had  offered  to  purchase  it  from  Kent,  and  could  not.~ 
The  answer  then  states,  that  the  defendant  has  not  had  a 
survey  made  of  the  land,  and  he  cannot  therefore  statei 
whether  or  not  the  tract  contains  166  acres,  exclusive  of  that 
contained  between  the  line  on  the  north  and  the  line  shewn 
to  him  as  aforesaid,  but  that  at  all  events,  the  loss  of  the 
spring  and  of  the  slip  of  land  on  the  northern  side  of  the 
tract  very  much  impair  the  value  of  the  land,  as  a  place  of 
residence,  and  would  have  prevented  the  defendant  from 
purchasing,  had  he  known  the  true  state  of  the  boundary 
and  title.  "  But"  the  answer  proceeds,  "  having  sold  his  res- 
idence in  Yirginiai  in  consequence  of  his  supposed  purchase 
as  aforesaid,  and  paid  $300  of  the  purchase  money  after  his 
removal,  and  before  he  was  apprised  of  the  imposition  which 
had  been  practised  on  him,  he  could  not  conveniently  re- 
scind the  contract,  though  he  determined  to  resist  the  pay- 
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ment  of  the  amount  promised,  for  the  reason  of  the  false  J'^'^®  ^843 
representations  aforesaid.    This  defendant  did  not  call  for  a  Crawiey 
deed,  but  the  plaintiff,  anxious  to  consummate  the  imposi-    .    ▼ 
tion  which  he  had  begun,  had  it  prepared  and  tendered  it,    "^  ^    ^ 
with  the  acknowledgment  of  the  full  payment  of  the  pur- 
chase money,  and  the  defendant  afler  paying  the  further  sum 
of  $S33,  received  said  deed."      The  answer  further  states, 
that  the  plaintiff  did  not  have  the  work  done  on  the  house, 
specified  in  the  contract,  and  that  the  defendant  had  been 
compelled  to  pay  about  $30  for  completing  it :  And  also, 
that  between  the  period  of  the  sale  and  possession  taken  by 
the  defendant,  the  plaintiff  cut  a  large  quantity  of  valuable 
timber  for  sale,  and  sold  the  same  for  considerable  sums,  of 
all  which  the  defendant  had  no  knowledge  until  he  came 
into  possession.    And  for  this  reason  and  the  misrepresenta- 
tions of  the  plaintiff,  the  defendant  insists  he  can  have  no  relief. 
The  answer  further  stated,  that  the  defendant  has  discov- 
ered, that  the  deed  made  by  the  plaintiff  conveys  only  a  life 
estate,  and  not  the  fee,  and  insists  that  for  that  reason  also 
the  plaintiff  is  not  entitled  to  a  decree. 

• 

Morehead  ^  Kerr  for  the  plaintiff*. 
Graham  for  the  defendant. 


RuFFiN,  C.  J.  The  deed,  which  the  plaintiff  executed, 
has  not  been  exhibited  by  either  party,  so  that  the  court  can* 
iTot  declare  how  it  operates,  whether  as  a  conveyance  of  the 
fee,  or  of  an  estate  for  the  life  of  the  defendant.  Supposing 
it  to  be  the  former,  the  court  is  of  opinion,  that  the  plaintiff 
would  be  entitled,  without  any  further  act  on  his  part,  to  a 
decree  for  the  balance  of  the  purchase  money  according  to 
the  contract,  and  interest  from  December  25th,  1836,  subject 
to  proper  deductions  for  the  repairs  not  made,  and  for  the 
waste  committed,  if  any.  As  to  the  repairs,  there  is  evi- 
dence prima  facie  to^  raise  a  claim  for  some  dedaction  ;  and 
as  to  waste,  there  is  evidence  sufficient  to  direct  an  enquiry. 

F3 
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June  1843  Rut,  in  conducting  that  enquiry,  it  is  proper  the  master 
Crawley  should  hav«  the  benefit  of  the  Court's  instruction  upon  ft 
il  i^t  point,  which  might  be  raised  on  the  evidence.  On  the  part 
of  the  defendant  it  seems  to*  be  supposed,  that  he  may  claim 
a-deduction  for  all  the  sales  of  wood  by  the  plaintiff  during 
that  year,  without  regard  to  the  purpose  for  which  it  was  cut. 
While  the  plaintiff  insists,  that  be  is  not  liable  at  all,  be- 
cause the  wood  sold  by  him  was  cut  from  his  new-ground,, 
or  land  then  cleared  for  cultivation.  We  think,  the  true 
>  rule  is  between  them.  A  vendor  cannot  cut  timber  for  salCf 
after  the  contract,  unless  the  privilege  be  reserved.  On  the 
other  hand,  if  a  vendor  is  to  retain  possession  of  land,  used 
ibr  purposes  of  agriculture,  for  another  year,  it  must  be  as- 
sumed^ that  he  i»  to  use  the  tract  for  cultivation,  as  a  judici* 
ous  owner  would  himself  do,  or  would  allow  a  tenant  to  do^ 
and,  therefore,  if,  according  to  the  state  of  the  property,  th& 
proportion  of  wood  and  cleared  land,  and  the  course  of  crops 
or  usages  of  agriculture  in  the  particular  part  of  the  conn* 
Wy,  it  would  be  prudent  and  proper  to  clear  the  land  from> 
which  the  wood  was  cnt,  we  should  hold,  that  the  wood  cut 
in  that  way  might  be  sold  by  the  vendor.  It  may  be  for  the 
benefit  of  the  vendee  to  open  the  land  and  prepare  it  for  cul- 
tivation, and,  at  any  rat6,  it  id  one  of  the  reasonable  advan- 
tages reserved  by  the  vendor  in  retaining  the  use  for  a  peri- 
od, and  the  sale  of  the  wood  as  a  part  of  the  fruit  of  hi9*Ia- 
bor  employed  in  a  reasonable  use  of  the  land.  It  stands,  we 
tbink,  much  upon  the  same  ground  with  the  rule  laid  down 
respecting  waste,  as  between  a  tenant  for  life  and  the  re- 
mainder-man, in  Shine  v  Wilcox,  1  Dev.  &  Bat.  Eq.  631. 
With  those  exceptions  the  plaintiff  would  be  entitled  to 
have  the  principal  and  interest  due  him  computed,  and  an 
immediate  decree  therefor,  provided  he  has  conveyed  in  fee. 
For  that  position  the  reasons  will  be  stated.  A  Court  of 
Equity  is  always  inclined  to  see,  that  a  vendee  gets  a  good 
title  and' will  not  compel  him  to  accept  one  that  is  even 
doubtful,  though  protected  by  covenants  from  the  vendor, 
unless  he  has  agreed  to  take  the  title  at  his  own  risk, 
or  by  his  conduct  satiafies  the  court,  that  he  intention^ 
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ally  renounces  his  right  to  the  jndgrment  of  the  court  J"»«  ^^^ 
upon  the  title,  and  for  some  reason  of  his  own,  chooses  to  cntwley 
take  a  conveyance  without  examination  of  the  title.  Of  .  ^ 
course,  an  agreement,  that  the  title  is  at  the  ri^k  cff  the  puT« 
chaser,  stands  upon  its  own  obligation,  and  needs  no  expla« 
nation.  What  may  or  shall  amount-to  such  a  renunciatioa 
or  waiver  requires,  perhaps,  some  observations,  in  order  that 
the  opinion  of  the  court  may  be  perfectly  comprehended. — 
Generally  speaking,  one  would  expect  a  purchaser,  before 
he  did  any  thing  in  execution  of  a  contract,  to  satisfy  him- 
self, in  the  first  place,  that  the  title  he  would  get  would  be 
such  as  he  had  contracted  for ;  and,  therefore,  when  he  takes 
steps  under  the  contract,  such  as  the  payment  of  the  price 
and  entering  into  possession,  a  presumption  arises  either 
that  he  is  satisfied  as  to  the  title,  or  with  the  covenants  he  is 
to  get  for  it.  Hence  in  a  number  of  cases  it  has  been  held, 
that  if  a  purchaser  take  and  remain  in  possession  a  consid- 
erable time,  after  the  abstract  is  delivered  to  him,  making  ne 
objection  to  the  title,  he  waives  his  right  to  an  examinatioB 
of  the  title,  and,  and,  at  the  instance  of  the  vendor,  a  speci- 
fic performance  will  be  decreed  at  once,  without  a  reference 
as  to  the  title.  Fleetwood  v  Oreen,  15  Ves.  594.  Mar- 
gravine of  Anspach  v  Noel^  1  Mad.  310.  It  is  true,  that 
this  matter  of  waiver  is  not  a  t^nckision  of  law  irom  any 
particular  incident,  but  it  is  a  conclufiion  of  fact,  deducible 
from  all  the  acts  of  the  parties,  as  evidence  of  the  intention 
of  the  purchaser  in  acting  as  he  did.  Hence,  nothing  can 
be  inferred  from  taking  possession,  if  it  be  agreed,  that  it 
shall  not  be  deemed  a  waiver  of  objections  to  the  title.  Se 
possession  taken,  by  the  agreement,  at  the  time  of  •entering 
into  the  contract  of  purchase,  has  been  held  to  argue  nothing 
on  this  point,  because  one  cannot  be  supposed  to  give  up 
defects  of  title,  of  which  he  had  and  would  have  no  means 
of  information,  until  he  should  get  the  abstract.  Kirtland 
V  Povnsetty  2  Taunt.  145.  Stevens  v  Oufff/,  'A  Russ.  174. 
But  in  Burnett  v  Brown.  1  Jac.  &  Walk.  168,  a  purchaser, 
after  the  delivery  of  the  abstract,  which  disclosed  a  reserva 
tion  of  the  eight  of  sporting,  not  before  communicated  to 
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Jtmo  I3i3  him,  eivtered  iDto  possession  and  paid  the  greater  port  of  the 
"cwsvier  P"rc*^^se  money,  without  objecting  lo  the  reservation,  and 
▼  be  was  considered  as  having  waived  the  objection,  though 
Timberlako  j^  atter wards  took  it,  and  ho  was  compelled  to  performance 
without  a  reference  and  without  compensation,  though  the 
seller's  solicitor  had,  without  authority,  promised  reasonable 
compensation,  when  the  vendee  made  known  his  claim  for 
it.  'I'he  cases  which  huve  been  stilted  arose  upon  articles, 
on  bills  tor  specific  performance,  and  if  in  those  cases  it  was 
decreed  without  deciding  the  purchaser's  objections  to  the 
title  or  even  hearing  them,  much  more  is  the  court  obliged 
to  hold  the  defendant  bound  by  his  conduct  in  this  case. — 
He  did  not  enter  into  possession  as  soon  as  the  bargain  was 
made,  and  without  the  opportunity  of  making  surveys  and 
examinations  of  the  title.  He  had  more  than  a  year  to  sat- 
isfy himself  on  those  points,  and  then,  without  taking  any 
step  to  ascertain,  whether  a  good  title  could  be  made  to  any 
part  of  the  land,  or  whether  the  boundaries  of  the  seller's 
conveyances  would  cover  all  Xhe  land  shewn  to  him  upon 
the  treaty,  he,  at  the  time  appointed,  sought  to  be  admitted, 
and  was  admitted  into  possession  upon  the  payment  of  part 
of  the  purchase  money,  promising  payment  of  the  residue 
as  soon  as  he  could.  He  afterwards  made  further  payments^, 
in  all;  more  than  half  of  the  purchase  money,  and  has  re- 
mained in  the  enjoyment  of  the  estate  ever  since^  and  as  far 
as  he  states,  or  as  appears  to  the  court,  made  no  objection  to 
tho  title  or  to  the  parcels,  until  they  were  stated  in  his  an- 
swer in  this  cause.  He  made  no  application  to  the  plaintiff 
to  rescind  the  contract,  or  to  allow  a  compensation  in  res- 
pect of  any  deficiency  in  the  premises  sold  or  represented  to 
be  sold.  The  case,  thus  viewed,  ^s  fully  within  the  adjudi- 
cations cited.  For,  if  from  any  acts  could  be  deduced  a 
waiver  of  objections,  these  afford  a  satisfactory  ground  of 
inference  and  conviction.  But  this  case  is  much  stronger 
than  any  of  those  cited  ;  in  that,  two  months  after  posses- 
sion taken,  and  after  the  defendant  had  actual  and  exact 
knowledge  of  every  objection  he  has  been  able,  since,  to 
raise,  he  made  his  second  payment,  and  took  a  deed;  as  ip. 
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execution  of  the  contract.    Under  such  circumstances,  wo  Jan«  iW3 
roust  hold  that  every  thing  was  waived,  but  such  remedy  as   Cr»wley 
the  covenants  of  the  deed  would  give,  or  for  such  matters  as        ^ 
would  not  be  within  the  deed,  namely,  the  repairs  or  waste. 
Clanton  v  Burgess,  2  Dev.  Bq.  13.    But  such  waiver,  as  a 
fact,  is  not  left  merely  to  inference  from  other  facts. 

The  answer  exp!itly  slates  that  the  defendant  did  not  re- 
scind the  contract  on  account  of  his  own  convenience,  al- 
though he  was  aware  of  the  objections,  and  knew,  therefore, 
that  he  could  not  be  compelled  to  go  on.  But  he  chose  to 
do  so,  and  accepted  a  conveyance  for  the  land,  as  thd  plain* 
tiff  said  he  had  sold  it  to  him,  and  gives  as  his  reason,  be- 
sides the  convenience  of  having  a  residence,  that  the  deed 
had  the  clause  of  release  of  the  purchase  money,  of  which 
he  meant  to  pay  no  more,  as  he  thought  the  sum  he  had 
paid  an  ample  price.  Such  a  declaration  surely  puts  an  end 
to  all  claim  of  the  defendant  to  favor,  or  an  inclination  of  a 
court  of  justice  to  relieve  him  from  a  full  compliance  with 
the  contract  on  his  part.  The  plain  meaning  of  it  is,  that, 
because  the  plaintiff,  as  he  coceived,  had  got  a  good  bargain 
out  of  him,  or,  if  he  will,  had  taken  some  advantage  of  him, 
he,  the  defendant,  was  justified  in  getting  any  advantage  he 
could  over  the  other  party,  whereby  he  would  not  merely 
be  relieved  from  the  contract,  or  be  justly  compensated  for 
deficiencies  as  estimated  by  an  impartial  tribunal  of  the 
country,  but  would  get  clear  of  the  payment  of  a  large  part 
.of  the  purchase  money,  and  at  the  same  time  hold  the  land 
sold,  or  said  by  the  other  party  to  have  been  sold  to  him. — 
For  the  sake  of  overreaching  the  vendor  in  the  point  of  the 
purchase  money,  he  made  up  his  mind  to  take  the  deed,  as  it 
was,  for  the  land  as  described  in  it,  and  for  the  title  which 
4he  seller  could  make,  and  he.^nnot  afterwards,  when  equi- 
ty deprives  him  of  the  release,  say  he  did  not  get  a  good  ti- 
tle. The  plaintiff  is  not  asking  a  decree  for  specific  per- 
formance. He  alleges,  that  he  has  performed,  and  the  de- 
fendant cannot  deny,  that  he  gave  the  plaintiff*  reason  to 
suppose,  that  he  was  satisfied  with  his  performance.  The 
plaintiff  asks  only,  that  a^eleei^  abtaincd  from  him  by  sur« 
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Jane  1843  pnse,  expressing  the  payment  of  naoney  which  never  had 
Crawley  '^^^  P^^^'  ^'^^uld  not  Conclude  him,  but  that  the  defendant 
▼  should  pay  him  the  money,  thus  expressed  to  have  been 
"^  ^  paid.  The  defendant  now  admils  the  surprise,  that  the  mo« 
ney  was  not  paid,  and  that  he  accepted  the  deed  for  the  sake 
of  the  release,  and  thereby  got  the  land  conveyed  wiihout 
paying  the  money  he  contracted  to  pay,  and  when  the  other 
thought  him  still  bound  for  it.  It  would  seem,  that,  in  such 
a  case,  the  only  decree  should  be  to  declare  the  release  to 
have  been  obtained  by  surprise,  and  that,  notwithstanding 
the  same,  the  money  should  be  paid.  The  title  cannot  be 
gone  into,  for,  having  accepted  it,  however  unworthily  the 
motive,  the  defendant  cannot  retract  his  acceptance  and  now 
raise  objections,  in  which  he  before  acquiesced..  We  have, 
therefore,  not  thought  it  necessary  to  look  into  the  evidence 
upon  the  question  of  boundary,  or  of  the  representations 
made  by  the  plaintiff  at  the  time  of  the  contract.  We  are 
satisfied,  that  all  parties  understood  the  Virginia  line  to  be  the 
northern  boundary  of  the  land,  but  we  think  it  far  from 
clear  that 'the  plaintiff  represented  that  line  to  run  at  any 
particular  place,  or  if  he  had  so  represented  it,  that  it  would 
not  in  fact  include  the  spritfg  spoken  of  and  the  land  to  the 
north  of  the  house.  Bui,  in  considering  the  equity  of  the 
plaintiff 's  case,  we  assume  that  the  allegations  of  the  answer 
as  to  the  title  are  true,  and  hold,  that,  nevertheless,  the  de- 
fendant canot  in  this  way  take  advantage  of  defects,  that, 
with  a  perfect  knowledge  of  them,  and  with  a  view  to  his 
advantage  therein,  ho  once,  witli  his  eyes  open,  waived.— « 
This  ease  has  been  thus  far  treated,  as  if  the  deed  were  for 
d)C  fee.  It  is  said  in  the  answer,  to  be  only  for  life,  and  it 
may  be  so,  though  we  can  perceive  no  reason,  why  the  de- 
fendant has  not  shewn  it  to  us,  that  it  might  be  seen  what  it 
is.  Cut  should  the  answer  give  its  true  character,  it  would 
not  effect  the  plaintiff's  right  to  a  decree  ibr  the  residue  of 
the  purchase  money,  but  'Would  only  caJI  for  a  decree  that 
be  should  first  execute  another  deed  for  the  land,  as  describ- 
ed in  the  deed  alreody  executed,  in  fee  simple,  to  be  approve 
ed  by  the  Master.     We  presume,  that  deed  calls  for  theStata 
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line  as  the  northern  boundary,  or,  at  all  events,  that  it  sets  J"^*  ^^^ 
out  the  tx>undaries  correctly  and  satisfactorily  to  the  defend-  ciawiey 
ant,  since  he  accepted  it,  and  the  objection  in  the  answer  is  .  ^ 
not,  that  the  boundaries  are  not  therein  described  as  they 
were  represented,  but  that  they  do  not  cover  all  the  land  it 
was  represented  they  did.  Therefore,  the  only  defect  in  the 
deed  is  the  mistake  in  the  estate,  which  was  a  mere  mistake 
of  both  parties.  But  as  evidence  of  the  defendant's  waiver 
of  objections  ta  the  title,  a  deed  of  the  one  kind  is  as  strong 
as  the  other  would  be,  taking  the  one  made  to  have  been  so 
made  by  mistake,  which  the  answer  does  not  question.—^ 
Still  the  plaintiff  ought  to  be  required  to  make  another  deed; 
such  as  he  admits  he  was  bound  to  execute,  and  says  he  bad 
executed,  in  the  same  manner  as  he  would  be  required  to  do, 
if  this  were  a  bill  for  specific  performance,  and  it  were  de** 
creed  without  a  reference  as  to  the  title. 

Therefore,  if  the  defendant  chooses,  he  may  have  a  refer- 
ence to  the  Master  to  enquire,  whether  the  deed  made  to  him 
does  convey  the  fee  simple,  and,  if  not,  to  enquire  and  settle 
a  proper  one  for  that  purpose  for  the  same  land.  And  there 
must  be  a  reference  to  state  the  sum  due  the  plaintiff  in  the 
premises,  and  what  deductions  are  to  be  made  therefrom,  if 
any,  by  way  of  compensation  for  the  repairs  not  made  by 
the  plaintiff,  according  to  the  contract,  and  for  waste  in  the 
improper  cutting  of  timber  or  wood,  nnd  selling  the  same 
from  the  land  by  the  plaintiff  after  the  sale  by  him. 

PtR  Curiam;  Decreed  accordingly; 
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REESE  JOHNSON  BY  HIS  GUAltDIAN  vs.  ANN  KINCADE. 

Jane  1843  Idiocy  or  lunacy  is  an  insuperable  impediment  to  the  contracting  of  marriage* 

■"" A  Court  of  Equity  in  this  State,  under  the  powers  conferred  by  the  Act  of 

Assembly,  Rev.  Stat  ch.  39,  has  authority  to  pronounce  a  marriage  null  and 
void  from  the  beginning,  for  want  of  capacity  in  one  of  the  parties,  and  to 
decree  a  divoree  <m  that  account,  there  haTing  been  a  marriage  defado. 
Whether  a  marriage,  where  one  of  the  parties  is  an  idiot,  be  void  at  the  com- 
mon law,  and  whether  therefore  it  may  be  unnecessary  to  have  its  nullity 
declared  by  a  judicisd  sentence ;  yet  it  seems  fit  and  convenient  that  the  in- 
validity of  such  a  marriage  should  be  directly  the  subject  of  judicial  sen- 
tence. 
An  inquiaitioB,  finding  idiocy  or  lunacy,  is  open  to  being  rebutted  by  an  oppos* 
ing  party.  Whetiier,.in  this  State,  in  the  absence  of  opposing  testimony,  it 
is  sufficient  jonma/acie  evidence,  on  which  to  found  a  decree  of  nullity  and 
divorce,  qucre  ?  In  England,  it  seems  the  ecclesiastical  courts  look  on  a 
finding  of  this  fact,  as  only  a  part  of  the  requisite  proof  of  unsoundness  of 
mind,  and  demand  direct  evidence  to  be  taken  in  the  cause  of  that  fact. 

This  case,  haviog  been  set  for  hearing  at  the  Spring  Term, 
1843,  of  Rowan  Court  of  Equit7,  was  then,  by  consent  of 
parties,  removed  to  the  Supreme  Court. 

It  was  a  suit  instituted  in  behalf  of  Reese  Johnson  by  his 
committee  against  Ann  Kincade,  falsely  called  Ann  John- 
son, for  the  purpose  of  having  declared  the  nullity  of  a 
marriage  defaelo  between  the  parties.  The  bill  was  filed 
October  15,  1841,  and  states,  that  Reese  Johnson  was  an  idi- 
ot from  his  nativity,  resident  in  the  county  of  Rowan,  and, 
ihat,  just  after  he  obtained  the  age  of  21  years,  an  inquisi- 
tion was  duly  held  upon  a  writ  for  that  purpose,  issued  by 
t1ie  court  of  Rowan,  at  Augu^Jt  Term,  1827,  whereby  it  was 
found  by  the  verdict  of  a  jury,  that  the  said  Reese  v^ as  of 
unsound  mind;  and  was  and  had  been  from  his  nativity  an 
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idiotf  and  that  thereupon  the  said  court  appointed  a  guardian  June  i843 
and  committee  of  his  person  and  property,  and  took  them  johwon 
under  his  care,  and  that  the  said  inquisition  and  appointment  ▼ 
of  a  committee  was  never  reversed  or  superseded,  but  re- 
mained in  full  force  up  to  the  filing  ot  the  bill.  The  bill 
further  states,  that  the  said  Reese  was  entitled  to  a  small 
property^  which,  under  the  management  of  his  committee 
had,  after  supporting  him,  accumulated  to  the  value  of  a- 
bout  $3,000.  And  the  bill  then  further  charges,  that,  with 
the  view  of  gaining  some  interest  in  the  same,  tiie  defendant 
Ann  Kincade,  in  the  month  of  September,  1841,  procured  a 
marriage  to  be  celebrated  between  the  said  Johnson  and 
herself  before  a  justice  of  the  peace  in  the  town  of  Salisbu- 
ry :  That  in  truth,  the  said  Reese  was,  from  mental  weak- 
ness, incapable  at  the  time  of  understanding  the  nature  of 
the  contract  of  marriage,  or  performing  any  oi  the  duties  a- 
rising  out  of  the  relation  created  thereby,  and  that  nil  that 
was  well  known  to  the  defendant :  that  to  effect  her  said  end, 
the  said  Ann  confederated  with  one  Samuel  Owens  and  one 
Alphens  Howard,  and  that  they,  without  any  previous  court- 
ship or  acquaintance  between  the  parties,  and  carefully  con- 
cealing their  object  from  the  knowledge  of  the  committee 
and  other  friends  of  said  Reese,  brought  or  procured  him  i& 
come  with  them  from  the  country  to  Salisbury  on  a  certain 
day  in  September,  and  Owens  and  Howard  procured  the  li- 
cense from  the  Clerk,  without  allowing  the  party  himself  to 
■go  with  them  to  the  office,  and  immediately  took  him  pri- 
vately before  a  justice  of  the  peace,  to  whom  he  was  entire- 
ly unknovm,  and  bad  the  ceremony  performed,  then  and 
there  deceiving  the  magistrate  as  to  the  plaintiff's  capacity, 
and  obtaining  the  marriage  by  fraud  and  circumvention 
practised  on  the  plaintiff.  The  ad&wer  admits  the  marriage, 
nod  insists  on  its  validity.  It  denies,  that  the  defendant  at 
the  time  had  any  knowle<%e  of  the  inquisition,  or  that  the 
said  Reeae  was  under  guardianship,  and  it  insists,  that  he 
wa»  not  an  idiot,  but  had  capacity  to  contract  marriage,  and, 
as  evidence  thereof,  Um  answer  states^  that  she  beard  her 
husband  say,  that  he  was  a  member  of  the  Pre^byteriaa 

G3 
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June  is^Chnrch,  and  further,  that,  on  the  night  of  the  day  of  the 
Johnaon  marriage,  one  Blackwell,  who  married  the  sister  of  said 
V^  Reese,  and  was  well  acquainted  with  him,  came  to  the  house, 
in  which  the  said  Reese  and  Ann  were,  for  the  purpose  of 
pursuading  him  to  leave  ber^  and  that,  upon  that  oeeasion, 
the  said  Blackwell  said  to  the  said  Reese,  that  he  had  better 
read  his  bible  than  live  with  the  defendant.  The  answer 
farther  states,  that  the  defendant  entered  into  the  marriage 
from  motives  of  aflBsetion  for  the  said  Reese,  and  not  with 
the  interested  pecuniary  purposes  imputed  to  ber,  that  the^ 
parties  lived  together  harmoniously  "for  some  time,"  and 
that  the  defendant  believes  they  would  have  continued  to  do 
so,  but  for  the  interference  of  his  relations,  who  were  desi- 
sireus  of  securing  his  property  to  tbenofielves ;  fm  that,  on 
the  occasion  before  mentioned,  the  said  Blackwell  failed  to 
prevail  on  the  said  Reese  to  leave  the  defendant,  and  that  he 
then  declared  to  them,  that  he  would  spend  $1,000,  to  have 
them  separated,  and  that  Robert  Johnson,  an  uncle,  and  the 
committee  of  said  Beese  would  spend  |^l,OOQ  more. 

To  this  answer  reylication  was  taken,  and  the  proofe  hav- 
ing been  completed,  the  case  was  set  for  hearing. 

Caldwell  for  the  plaintifT. 
No  couhsel  for  the  defendant. 

RtTFTiN,  C.  J.  The  evidence  satisfies  the  court  of  the 
extreme  mental  weakness,  at  the  least,  if  not  absolute  fatuity 
from^  birth,  of  Beese  Johnson.  The  inquisition  of  1827  has 
been  produced,  and  it  finds  this  person  to  be  <<of  unsound 
mind,  and  that  he  has  been  so  from  his  infancy."  Pending 
this  controversy,  there  has  also  been  a  second  inquisition,  on 
which  the  jury,  upon  the  testimony  of  witnesses,  and  also 
upon  the  production  and  examination  of  the  party  in  per- 
son, found  him  "  to  be  an  idiot,  and  that  he  was  so  from  his 
birth."  It  is  not  necessary  to  say,  whether  the  inquisitions 
would  or  would  not  be  sufficient  prima  facie  evidence,  on 
which  to  found  a  decree  in  the  absence  of  all  opposing  evi- 
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denee.  It  is  certainly  open  to  being  rebutted  by  fhe  defend- ^"m  1643 
ant,  and  it  seems  that  in  England  the  ecclesiastical  courts  johni^ 
look  on  a  finding  of  this  sort  as  only  a  part  of  the  requisite  ^^T, 
proof  of  unsoundness  of  mind,  and  demand  direct  evidence 
to  be  taken  in  the  tausB  of  that  fact  Such  additional  evi- 
dence has  been  offered  in  this  case.  The  depositions  were 
not,  indeed,  carefully  taken  or  happily  expressed.  But  it  ap- 
pears from  the  testimony  of  several  witnesses,  that  the  party 
was  ignorant  of  the  most  common  things  in  life :  such  as 
the  parts  of  a  dollar  that  are  current,  seed  and  harvest  time 
of  the  usual  crops  of  that  part  of  the  country,  and  the  days 
of  the  week :  and  the  witnesses  give  it  as  their  opinion,  that 
he  has  been  a  natural  fool  or  an  idiot  from  birth.  On  the 
other  hand,  the  defendant  has  produced  no  witness :  none 
to  speak  as  to  the  other  party's  capacity  at  the  time  of  the 
mo rriage  or  before:  none  to  shew  a  previous  acquaintance 
between  the  parties  or  any  addresses  paid  to  her:  not  even 
Howard  or  Owens,  who  attended  upon  the  occasion,  and  are 
charged  to  have  participated  in  the  alleged  imposition,  who 
ought  to  have  been  produced  to  repel  that  imputation,  and  to 
establish,  if  they  could,  that  the  marriage  and  the  arrange- 
ments leading  to  it,  were  the  acts  of  Reese  Johnson,  as  a 
reasonable  man,  and  not  the  contrivances  of  the  defendant 
and  her  supposed  confederates.  This  was  the  more  indis- 
pensible,  as  the  respectable  gentleman,  who  performed  the 
ceremony,  states,  that  the  application  to  him  was  in  Salisbu- 
ry, by  Howard,  that  be  hesitated  to  name  the  parties,  that  in 
ten  or  fifteen  minutes  the  parties  came,  and  with  them  How- 
ard and  Owens  and  another  person,  that  he  had  never  seen 
Johnson  before,  and  had  only  a  few  words  with  him  just  be- 
fore the  marriage,  which  took  place  at  once,  and  that  imme- 
diately after  the  marriage  Owens  said  Johnson  was  non  com- 
pos mentis,  and  that  he,  Owens,  had  furnished  money  to 
pay  for  the  license;  and  he  appeared  to  be  much  diverted: 
When  to  all  this  are  added  the  known  estimate  put  on  this 
person's  understanding  by  his  family,  their  distress  at  the  oc- 
currence, the  immediate  measures  taken  by  the  nearest  mem- 
bers of  it  to  rescue  him  from  this  connection  and  induce 
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June  1848  him  to  rotuiti  to  them,  and  the  short  period  aquired  to  effect 
Johnson  ^^^^  ®°^ )  ^^^  CQDnot  hesitate  to  believe,  that  the  party  la- 
,  V  borad  under  great  weakness,  if  not  nearly  total  want  of  un- 
derstanding, and  was  incompetent  to  make  any  contract,  and 
especially,  one  of  such  great  importance  as  marriage ;  and, 
furthermore,  that  it  was  essentially  solicited,  procured  and 
celebrated  clandestinely,  whereby  those  concerned  evinced 
a  consciousness  of  the  wickedness  of  bringing  it  about,  and 
that  it  was  necessary  to  their  success  to  conceal  iheir  pur- 
poses from  the  relations  and  guardian  of  this  unfortunate 
being. 

Being  satisfied  that  such  were  the  facts  in  this  case,  it  only 
remains  to  consider,  whether  this  marriage  in  fact  is  void  in 
law,  and  whether  this  court  is  competent  to  pronounce  it 
null.    Upon  each  of  those  points  our  opinion  is  clear  in  the 
affirmative.    It  cannot  be  doubted,  that  idiotcy  or  lunacy  is 
an  insuperable  impediment  to  the  contracting  of  marriage, 
as  it  is  to  the  entering  into  any  other  contract.     Whatever 
doubt  may  in  a  dark  age  have  been  dropt  by  writers  ou  the 
law,  the  intelligent  commentators  of  modern  times,  and  most 
nble  Judges  unite  in  holding,  that  a  competent  share  of  rea- 
son is  necessary  to  the  validity  of  the  matrimonial  contract, 
for  that  it,  as  every  other,  depends  on  the  consent  of  the  par- 
ties, and,  without  understanding,  consent  cannot  be  given. 
1  Bl.  Com.  438.    Turner  v  M$/ers,d  Hogg.  Ck>ns.  Rep.  416, 
and  the  cases  there  cited  by  Iiord  Stowell.     These  au- 
thorities hold  such  a  marriage  void  at  common  law,  and  by 
some  it  seems  to  have  been  thought  unnecessary,  even  to 
have  its  nullity  declared  by  judicial  sentence.      Howev- 
er that  may  be,  it  is  obvious  that  it  is  convenient  and 
Et  in  respect  to  the  decent  order  of  society,  the  condition  of 
the  parties  and  the  succession  of  estates,  that  the  invalidity, 
of  such  a  marriage  should  be  directly  the  subject  of  judicial 
sentence.     Hence,  although  the  common  law  deems  it  void, 
it  has  been  the  constant  course  in  England  fo^  the  courts^ 
having  the  cognizance  of  matrimonial  causes,  to  entertain 
suits  for  declaring  its  nullity,  as  in  other  cases  of  marriages 
void  by  reason  of  a  legal  irapediaienr,  as  in  cases  of  impo- 
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teucy,  duress,  incest,  or  the  like.  Earl  of  Essex  case^  2  J^n®  iws 
State  Tr.  355.  It  has  beeti  thought  by  persons  emineDt  in  johuMn 
the  profession,  that  as  there  are  no  ecclesiastical  conrts,  pro-  ,^^^. 
porl 7  speaking,  in  this  country,  the  Court  of  Equity,  from 
necessity,  succeeded  heie  to  the  jurisdiction  of  such  ques- 
tions. We  are,  hov^ver,  spared  the  trouble  of  examiuiog 
tlie  point,  since  there  cannot,  we  think,  be  a  doubt,  that  the 
junsdiction  is  conferred  by  statute  according  to  a  fair  and 
sliund  construction.  The  act,  Rot.  St.  c.  39,  gives  juris- 
diction both  to  the  Superior  Courts  of  Law,  and  to  the  Courts 
of  Equity  "  in  all  cases  of  applicatious  for  divorce,"  and,  by 
the  second  section,  taken  from  the  acts  of  1814  and  1827,  it 
is  enacted,  that  when  either  party  was  and  still  is  naturally 
impptent  or  has  separated  him  or  herself  from  the  other  and 
is  living  in  adultery,  "  or  any  other  just  cause  for  a  divorce 
ovists,"  the  injured  person  may  obtain  a  divorce,  either  from 
bed  or  board,  or  from  the  bonds  of  matrimony,  at  the  discre- 
tion of  the  court.  The  act  creates  and  confers  a  jurisdic- 
tion over  all  matrimonial  causes,  and  includes  necessarily, 
we  think,  the  jurisdiction  to  pronounce  the  nullity  of  a  mar- 
riage de  facto  for  want  of  capacity.  For,  although  that  case 
is  not  specially  mentioned  in  the  acts,  and  although  the  sen- 
tence in  such  case  is  not  properly  a  divorce,  whereby  the 
bonds  of  matrimony  are  dissolved,  but  rather  a  sentence  that 
the  marriage  never  legally  existed  :  And  although,  as  we 
have  before  said^  those  large  terms  of  the  act  of  1827  do  not 
confer  the  arbitrary  power  of  divorce,  but  must  be  restricted 
to  the  causes  enumerated  in  the  act  of  1814,  or  others  of  a 
like  nature,  or  to  such  enumerated  causes  as  were  grounds 
for  holding  a  marriage  ^oid  at  common  law  and  still  in  lea- 
8on  should  annul  it :  Yet  the  act  embraces  this  case,  as  we 
thinki  because  this  is  divorce  in  the  same  sense  that  a  seii- 
tence  of  nullity  for  impotency  is,  and  that  is  one  of  the  cases 
mentioned  in  the  act  of  1814,  and  at  common  law  the  mar* 
riage  of  one  deficient  of  uuderstanding  is,  as  we  have  seen, 
iroid. 

In  the  case  of  the  Ecwl  of  Essex ^  the  sentence  found  the 
fact  of  impotency,  as  presumed,  because  after  three  years 
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June  1843  trial,  aiter  he  was  18  years  old,  there  had  been  nil  ad  cop- 
Johnson  ^'^^  i  &nd  then  proceeded  to  declare  the  law,  that  such  was 
V  cause  of  divorce  a  vinculo  nuUrimonii :  And,  thereupon,  it 
''  pronounced  and  decreed  the  pretended  marriage,  so  con- 
tracted and  solemnized  de  facto  between  them,  to  have  been 
and  to  be  utterly  void  and  to  no  effect,  and  that  it  ought  to 
want  and  did  want  the  strength  of  the  law :  And  that  the 
said  Frances  was  and  is,  and  ought  to  be  free,  and  at  liberty 
from  any  bond  of  such  pretended  marriage,  defaeto  contrAt- 
ed  and  solemnized :  And  we  do  pronounce,  that  she  ought  to 
be  divorced,  and  so  we  do  free  and  divorce  her,  leaving  the 
parties  as  touching  other  marriages,  to  their  consciences." — 
Thus  it  is  seen,  the  nullity  of  the  marriage  is  pronounced, 
but  also  a  formal  decree  of  divorce  from  that  marriage,  ex- 
isting de  facto,  is  also  pronounced.  So,  it  seems,  it  must 
be  also  in  a  suit  for  nullity  of  the  marriage  of  an  idiot  or 
lunatic,  and,  therefore,  it  may  be  deemed  appropriately  "  an 
application  for  divorce,"  according  to  the  words  of  the  stat- 
ute, in  that  part  of  it,  which  confers  the  jurisdiction.  For 
although  impotency  and  want  of  capacity  have  this  differ- 
ence, that  in  the  one  case  there  is  consent,  and  in  the  other 
none,  yet  in  each,  the^ntence,  in  the  first  place,  pronounces 
the  marriage  void,  and  there  seems  to  be  no  incongruity  in 
the  one  case  more  than  in  the  other,  in  proceeding  further 
actually  to  divorce  the  parties.  This  construction  is  ren- 
dered the  clearer  by  the  language  of  the  subsequent  part  of 
the  act,  section  9,  by  which  the  proper  decrees  are  provided 
for  the  several  cases  in  which  the  jurisdiction  had  been  pre- 
viously vested:  which  are  first,  a  decree  dismissing  the  li- 
ble,  or,  secondly,  a  decree  of  divorce  and  separation  from 
bed  and  board,  or  from  the  bonds  of  matrimony ;  or  thirdly^ 
a  decree  that  the  marriage  is  mill  and  void ;  and  then 
come  the  e:cpressions,  that  "after  a  sentence  nullifying  or 
dissolving  the  marriage,  all  the  duties  and  rights  and  claims 
of  the  parties  iu  right  of  said  marriage  shall  cease."  It  is 
plain,  therefore,  that  the  act  covers  the  case  in  which  the 
parties  contracted  by  shew  of  marriage,  but  were  never  in 
4aw  and  truth  married  for  want  of  capacity,  for  which  rea- 
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son  the  sentence  pronounces  the  marriage  null  and  void|  June  iMS 
but,  because  there  is  a  marriage  de  faciOj  the  sentence  pro-  johnMm 
ceeds  to  dissolve  that.  The  Court  therefore  pronounces  that 
the  marriage  in  fact,  solemnized  betiveen  Reese  Johnson  and 
Anna  Kincade,  is  in  law  null  and  void  for  the  want,  at  the 
time  of  solemnizing  the  same,  of  mental  capacity  on  the 
part  of  the  said  Reese,  sufficient  to  understand  the  nature  of 
and  assent  to  such  a  contractj  and  that  the  said  Reese  ought 
to  be  md  is  set  free  and  divorced  from  the  said  Ann. 

The  Court  also  thinks  it  very  clearly  a  case  for  costs  a- 
gainst  the  defendant  upon  the  ground  of  fraud  and  circum- 
vention in  effecting  the  marriage.  . 

Per  Curiam.  Decree  accordingly. 
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RICHARD  H.  WALKER  &  AL.  vs.  ROBERT  A  CROWDER  A  AL. 

Jane  1848  A  fathmr,  who  had  been  aj^nted  guardian  to  hia  children  and  given  auretiea 
as  guardian,  and  who  had  received  moneys  belonging  to  his  children  and 
had  become  insolvent,  made  a  deed  of  trost  in  April  1838,  conveying  all 
his  property  to  trustees  for  the  payment  of  debts,  in  which,  after  preferring 
certain  specified  creditors,  and  reeiting  '*that  wheieas  the  said  R.  A>  B. 
(the  father,)  may  be,  and  doubtless  is  now  indebted  to  other  individuals  <x 
companies  in  divers  small  amounts,  or  in  amounts,  which  are  not  now  re- 
collected, or  the  persons  to  whom  thoy  are  due,"  provides  among  other 
things,  stating  how  the  creditors  are  to  be  preferred,  as  follows :  *'  Thirdly, 
the  debts  on  whicli  the  said  R.  A.  C.  or  F.  dc  C.  have  given  a  surety  or  in- 
dorser ;  fourthly,  all  other  debts  now  owing  by  the  said  R,  A  C.  in  equal 
proportion,  if  there  be  not  a  Bu6Sciency  to  pay  the  whole ;  **  Held  that  the 
ehildron,  or  the  sureties  of  their  father  as  substitutes  where  they  had  paid 
the  debts  due  the  children,  had  a  right  to  come  in  for  a  proportionable  share 
of  the  property  or  surplus  so  secured  by  tlie  deed  of  trust. 

Held  fvafher,  that  wheil  the  grand- father  of  these  children,  by  will  dated  in 
March  1839,  had  directed  certain  property  to  be  sold  and  the  proceeds  ap- 
plied to  the  payment  of  the  debts  so' due  by  the  father  to  the  childreUj  and 
the  balance  to  be  given  to  the  children  themselves ;  that  the  chili^ren,  or  the 
sureties  who  had  paid  them,  ought  first  to  resort  to  this  fund  left  by  the 
grand-father,  before  they  applied  for  satisCiction  out  of  the  funds  placed  by 
their  father  in  the  hands  of  his  tr  jstees. 

Held  further,  that  the  sureties  of  the  guardian,  who  had  paid  the  children, 
were  entitled  tq  be  substituted  to  the  rights  and  remedies  of  the  children  so 
paid. 

The  father,  or  his  trustee,  in  the  settlement  of  the  guardian  accounts,  has  no 
right  to  charge  the  children  with  the  amount  expended  for  their  education, 
tiiu  father  being  of  sufficient  ability  to  maintain  and  educate  them'. 

ft  was  the  duty  of  the  father,  if  of  ability,  to  maintain  his  children  f  aUd  if 
not,  he  should  have  had  the  sanction  of  the  proper  court  to  an  application 
of  the  children's  property  to  that  purpose. 

The  CQurt  will  never  make  a  decree,  when  one  of  the  patties  sues  by  a  next 
friend  and  that  next  friend  has,  or  may  have,  an  interest  in  the  suit,  opposed 
to  that  of  the  infant.  It  will  require  another  next  friend  to  be  appointed  to 
attend  to  the  cause  in  behalf  of  the  infant. 
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There  are  some  modern  English  cases,  in  which  it  has  been  held,  that  the  Jane  1843 
maker  of  a  deed  of  trust  for  the  payment  of  debts  may,  under  certain  cir- 
camstances,  revoke  the  purposes  declared  in  the  deed  and  direct  other-dispo-         ^ 
sitions  of  the  property;  but  this  doctrine  has  not  yet  been  recognized  in  this  Crowder. 
State. 

This  cause  having  been  set  for  henritig  upoi)  the  several 
bills,  answers,  proofs  and  exhibits,  was,  by  consent  of  par- 
ties, transmitted  to  this  Court  from  the  Court  of  Equity  of 
Caswell  County,  at  Spring  Terra,  1843. 

The  following  facts  appear  from  the  pleadings  and  proofs 
to  constitute  the  case: 

In  1822,  Henry  Crowder,  Mary  Crowder,  Giles  Crowder, 
and  John  Crowder,  the  four  infant  children  of  Robert  A. 
Crowder,  then  of  Mecklenburg  county  in  Virginia,  became 
entitled  to  a  sum  of  money  under  the  will  of  an  uncle,  and 
in  order  to  its  collection,  their  father  was  duly  appointed  by 
the  County  Court  of  Mecklenburg  their  guardian,  and,  as 
such,  entered  into  bond  in  the  sum  of  $20,000  withThoitia? 
B.  Puryear  and  another  person,  who  is  since  dead,  as  his 
sureties,  and  then  received  the  legacy  belonging  to  his  chil- 
dren.  Afterwards,  Robert  A  Crowder  removed  to  Caswell 
county  in*  this  State,  and  brought  his  children  with  him.— 
Becoming  much  embarrassed  by  debts,  to  a  greater  amount, 
as  it  afterwards  appeared,  flinn  all  his  property  would  dis- 
charge, he  on  the  3d  of  i\pril  1S38,  executed  a  deed  of  trust 
for  all  his  estate  to  Nathaniel  J.  Palmer,  and  Edward  H. 
Robertson,  of  Caswell,  upon  trust  to  sell,  and  out  of  the 
proceeds  thereof,  to  pay  his  debts  in  the  order  therein  named". 
The  deed  enumerates  a  great  number  of  debts  for  certain 
sums  dire  by  judgment,  bond,  note  or  account  to  difierent 
persons  who  are  named,  among  whom  the  said  Robertson, 
one  of  the  trustees,  is  mentioned  as  a  creditor  and  also  as  a 
surety  for  Crowder  for  several  of  the  debts  to  other  {persons. 
The  deed  proceeds  as  follows :  "  And  whereas  the  said  Rob- 
ert A.  Crowder  may  be,  and  doubtless  is,  now  indebted  to 
other  individuals  or  companies  in  divers  small  amounts,  or 
in  amounts  which  are  not  now  recollected,  or  the  persons  to 
whom  they  are  due.    If  so,  whether  ttiey  are  due  by  bonds, 
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June  1843  bills,  notes,  accounts,  judgments  or  otherwise,  tlicy  arehere- 
Waiker   ^Y  intended  and  are  to  be  as  fully  secured  and  paid  out  of 
▼       the  properly  herein  conveyed  or  its  proceeds,  as  if  they  were 
'°^  ^^*  specially  named  in  this  deed:  My   trustees  however  being 
satisfied  that  they  are  bona  fide  due  and  were  contracied  be- 
fore or  at  the  time  of  the  execution  hereof,  and  then  they 
are  fully  authorized  to  pay  the  saaie,  as  the  other  debts  par- 
ticularly named.      Now,  in  consideration  of  an   honest  de- 
sire of  the  said  Robert  A.  Crowder  to  secure  and  pay  all  the 
debts  before  mentioned,  or,  if  not  mentioned,  which  may  be 
by  \\\m  now  justly  owing  or  contracted,  and  in  the  further 
consideration,  &c."    The  deed  then  directs  the  order  of  pay- 
ment as  follows  :  First  and  secondly,  judgments  then  ren- 
dered or  that  might  be  rendered  during  Caswell  County 
Court,  then  sitting,  and  the  expenses  oi  executing  the  trusts. 
"Thirdly,  the  debts  on  whioh  the  said  Robert  A.  CiDwder, 
or  Farly  and  Crowder  have  given  a  surety  or  endorser. — 
Fourthly,  all  other  debts  now  owing  by  the  said  Robert  A* 
Crowder,  in  equal  proportion,  if  there  be  not  a  sufficiency  to 
pay  the  whole."    Mary  Crowder,  one  of  the  children,  inter- 
married with  Lewis  Webb  and  died,  and  her  husband  ad- 
ministered on  her  estate,  and,  in  1838,  Webb,  hs  administra- 
tor of  his  deceased  wife,  and  Henry   Crowder,  another  of 
the  children,  who  had  then  como  of  age,  instituted  in  Yir- 
ginia  against  Thomas  B.  Puryear  an  action  of  debt  on  the 
guardian  bond,  in  the  name  of  the  justices  to  whom  it  was 
payable  for  their  benefit  as  relators,  and  therein  recovered  in 
October  1839,  against  Puryear,  one  of  the  sureties,  the  sum 
of  §1840  94.      On  the  26th  March,  1839,  Godfrey  Crow- 
der, who  was  the  father  of  Robert  A.  Crowder,  and  resided 
in  Mecklenburg,  made  his  will,  which  was  proved  in  Janu< 
ary  1840,  after  the  testator's  death,  and  therein  directed  the 
remainder  of  his  estate  to  be  sold,  and   his  executor  John 
Nelson  to  apply  a  certain  share  thereof  "to  tiie  payment  of 
the  legacies,  which  accrued  to  Henry,  Giles,  Mary,  and  John 
Crowder,  children  of  Robert  A.  Crowder,  from  the  estate  of 
their  deceased  uncle,  Henry  Moody,  and   which  is  in  the 
hands  of  Robert  A.  Crowder,  as  their  guardian,  so  far  as 
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shall  be  necessary  to  discharge  said  legacies  with  the  accru- June  J^43 
ing  interest,  and  the  balance,  if  any,  I  give  to  be  equally  di-  ""walker" 
vided  between  the  said  Henry,  Giles,  Mary,  and  John  Crow-        v 
der,  children  of  my  son  Robert  A.  by  his  first  wife."     The  ^™^^^'^- 
original  bill  in  this  case  was  then.  May  1840,  filed  at  the  in- 
stance of  Lewis  Webb,  and  Henry  Crowder,  against  Palmer 
and  Robertson  and  Robert  A.  Crowder,  setting  forth  the  fore- 
going facts,  except  the  will  of  Godfrey  Crowder,  and  his 
death,  and  that  they  were  unwilling  to  raise  their  judgment 
out  of  the  property  of  Puryear,  the  ssurety,  if  they  could 
have  satisfaction  thereof  out  of  the  estate  of  Crowder,  the 
guardian  himself,  and  they  prayed  an  account  of  the  trust 
fund  created  by  the  deed  and  to  be  let  in  for  a  due  proportion 
thereof,  as  being  entitled  thereto  under  the  provision  in  the 
deed  for  all  debts  contracted  by  Robert  A.  Crowder  before 
the  date  of' the  deed  and  not  therein   named,  and  as  being 
entitled  in  that  class  of  debts,  for  which  the  debtor  had  given 
sureties. 

The  trustees  and  Crowder  answered.  They  state,  that 
the  principal  object  of  the  deed  was  to  secure  the  debts  due 
to  the  defendant  Robertson  and  others,  for  which  he  and 
others  were  sureties  in  Caswell,  and  to  prevent  the  sacrifice 
of  the  property  by  forced  sales  on  executions,  which  would 
soon  be  obtained,  and  that  the  general  clause  was  intended  to 
embrace  only  such  small  debts  as  might  have  escaped  the 
debtor's  memory,  and  not  those  from  him  to  his  children,  for 
they  were  large  and  not  forgotten,  but  were  remembered,  and 
were  expected  by  him  to  be  provided  for  by  his  father,  God- 
frey Crowder,  by  a  donation  in  his  will  for  that  purpose  of 
such  property  as  his  father  had  intended  for  him,  Robert  A. 
Crowder,  before  his  embarrassments ;  and  they  insist  that 
the  provision  made  in  the  father's  will,  as  before  mentioned, 
for  his  four  grand  children,  was  intended  to  be  in  satisfaction 
of  their  claim  in  the  premises,  and  that  the  children  must 
take  the  same  accordingly,  if  sufficient  to  cover  their  whole 
demand,  or  pro  tanto,  if  not  sufficient.  The  answers  like- 
wise claim  a  reasonable  deduction  for  the  education  and  sup- 
port of  the  children  by  their  father,  not  exceeding  the  in- 
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Juna  1843  terest  accrued  on  the  money  in  his  hands.     And  the  trus- 

Walker   tees  submit,  whether,  if  the  plaintiflFs  be  entitled  at  all  to  a 

V       part  of  the  funds  in  their  hands,  they  are  to  be  paid  equally 

row  er.  ^j^Qug  ^jj^  j^gj  ^jj^gg  ^f  creditors,  or  are  to  be  preferred  as 

having  debts,  for  which  the  debtor  had  given  sureties. 

The  bill  was  afterwards,  October  1841,  amended  by  con- 
sent, by  making  Thomas  B.  Puryear  and  the  other  tWo  chil- 
dren, Giles  Growder  and  John  Crowder,  plaintiffs,  the  latter 
two  being  infants  and  suing  by  T.  B.  Puryear  as  their  next 
friend  ;  and  is  filed  on  behalf  of  these  plaintiffs  and  all  other 
creditors  of  Robert  A.  Crowder,  and  it  makes  John  Nelson, 
the  executor  of  Godfrey  Crowder,  a  party  defendant,  and 
sets  out  the  will  of  the  testator  as  before  quoted,  and  charges 
that  the  sum  to  which  the  children  of  Robert  A.  Crowder 
may  be  entitled  thereunder,  was  intended  as  a  satisfaction  of 
their  respective  demands  on  their  father  as  their  guardian, 
and  calUng  on  Nelson  accordingly  to  account   therefor,  and 
submitting  to  receive  under  the  deed  of  trust,  as  their  debts, 
the  balance  due  from  their  father  to  them,  after  deducting 
the  legacy  i>om  tlit  grand*father.      Tiie  bill  further  states, 
that  after  filing  the  original  bill,  the  plnintifis  therein,  Webb 
and  Henry  Crowder,  finding  the  delays  that  were  likely  to 
arise  in  the  prosecution  of  this  suit,  raised  upon  execution 
against  Thomas  B.  Puryear  the  money  recovered  by  them  at 
law,  in  Virginia,   and  those  persons  submit  that  Puryear 
shall  be  substituted  for  themselves  in  the  claim  under  God- 
frey Crowder's  will,  to  the  extent  of  indemnifying  him   for 
the  sum  so  paid  by  him,  if  sufficient  thereior.. 

To  these  proceedings  Nelson  mpde  no  defence.  But  in 
February^  1832,  Thomas  B.  Puryear  filed  his  bill  in  the 
Court  of  Chancery  in  Virginia,  agoinst  Nelson,  as  executor 
of  Godfrey  Crowder,  and  against  Webb  and  Henry  Crowder, 
and  also  against  Giles  and  John  Crowder,  and  therein  charg- 
ed the  appointment  of  Robert  A.  Crowder  as  guardian  ot  his 
children,  and  that  he  gave  bond  with  Puiyear  as  his  surety  ; 
that  he  wasted  the  estate  of  his  wards  and  afterwards  be- 
came insolvent;  and  that  Webb  and  Henry  Crowder  institut- 
ed their  action  against  Puryear  for  the  recovery  of  what  was 
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due  to  them ;  and  that,  with  the  view  of  protecting  and  in  June  1843 
demnifying  Puryear  from  loss,  and  insuring  the  payment  of    walkcr 
their  estates  in  their  father's  bands  aforesaid,  to  the  four       " 
children,  Godfrey  Crowder,   their  grand  father,   made  the     ^^ 
disposition  of  his  will  in  their  favor,  as  before  set  forth  ;  and 
it  charges,  that  the  plaintiff  therein,  Puryear,   had   paid  to 
Webb  and  to  Henry  Crowder  their  recovery,  and   was  en- 
titled to  stand  in  their  place  in   respect  of  the  said  legacy 
under  G.  Crowder's  will,  and  also  that  he  was  entitled  to 
have  the  shares  thereof  belonging  to  the  two  other  children, 
Giles  and  John,  applied  in  discharge  of  their  father's  debt  to 
them,  in  exoneration  of  himself,  as  surety  therefor;  and  he 
prayed  the  proper  accounts  and  relief  in  the  premises. 

To  the  bill  all  the  parties  defendant  put  in  answers  ;  that 
of  John  Crowder,  who  was  still  an  infant,  being  put  in  by 
his  brother  Giles,  who  had  then  come  of  age.  And  on  the 
20th  May,  1842,  it  was  therein  declared  that  under  the  will 
of  Godfrey  Crowder,  Henry  Oowder  and  Lewis  Webb,  as 
administrator  of  Mary  Webb,  had  a  right  to  receive'their 
due  proportion  of  the  fund  directed  by  the  testator  to  be  ap- 
plied to  the  payment  of  the  debt  in  the  said  will  mentioned 
to  be  due  by  Robert  Crowder,  as  the  guardian  of  the  said 
Henry,  Mary,  Giles  and  John;  that  the  plaintiff,  Puryear, 
had  paid  the  said  debt  to  said  Henry  and  Mary,  and  that  he 
was  entitled  to  stand  in  their  place.  And  it  was  decreed  that 
Nelson,  as  executor,  should  accordingly  account  before  a 
commissioner,  who  should  ascertain  the  amount  subjected 
by  the  will  of  the  testator  to  the  payment  of  the  said  chil- 
dren of  Robert  A.  Crowder.  The  Master  afterwards  reported 
the  sum  then  in  the  hands  of  the  executor  and  due  to  the  four 
children,  and  that  there  would  be  a  further  sum  of  $861  84 
(or  $215  46  each),  due  to  them  on  the  10th  of  February, 
1833.  And  thereupon  it  was  decreed  on  the  15th  of  Octo- 
ber, 1842,  that  Nelson  should  pay  \o  Thomas  B.  Puryear, 
the  sum  of  $902  94,  with  interest  on  $872  32,  part  there- 
of, from  the  10th  of  February,  1842,  till  paid,  that  being  the 
sum  in  the  hands  of  the  executor  due  to  Henry  Crowder  and 
the  late  Mary  Webb,  of  the  fund  directed  by  tho  will  of  the 
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Jane  1843  teslatof  to  be  applied  to  the  payment  of  the  debt  due  to  them 

Walker  ^7  Robert  A.  Crowder,  iheir  guardian ;  and  leave  was  re- 

V       served  to  the  plaintiff,  Pnryear,  to  apply  for  further  directions 

'  as  to  the  other  funds  coming  into  the  hands  of  the  executor, 

which  may  be  subject  to  the  payme»t  of  that  debt. 

After  the  foregoing  decree  in  Virginia,  the  defendant,  Pal- 
mer (the  other  defendants,  Crowder  and  Robertson  being 
dead,  and  Palmer  beingr  their  representative)  put  in  a  further 
answer  in  this  cause,  in  which  he  relies  on  the  Virginia  de- 
cree and  the  facts  ascertained  therein,  and  insists  that  Pur- 
year  and  the  two  children,  Giles  and  John  Crowder,  shall 
look  to  that  fund,  as  lar  as  it  will  extend,  before  they  can 
come  on  the  funds  in  his  hands,  if  they  can  do  so  at  all. 

By  an  exhibit  recently  filed,  it  appears  that  an  action  was 
also  instituted  in  Virginia,  against  Puryear,  on  the  guardian 
bond,  for  the  benefit  and  at  the  relation  of  Giles  Crowder  and 
John  Crowder,  in  which  the  debt  to  them  was  on  the  I9th 
of  May,  1843,  found  to  be  $1802  05,  with  interest  at  6  per 
cent,  on  $1010  02,  part  thereof,  from  1st  January,  1839, 
"subject  to  a  credit  for  $1492  07,  paid  thereon  on  lOih  of 
February,  1843,  by  John  Nelson,  executor  of  Godfrey  Crow- 
der, deceased." 

Graham  for  the  plaintiffs. 
Norwood  for  the  defendants. 

RuFFiN,  C.  J.  Although  from  various  judicial  proceed- 
ings in  this  case,  and  the  circumstance,  that  many  of  these 
were  iounded  on  matters  which  ocx^urred  since  the  original 
suit  began,  several  alterations  and  amendments  became  ne- 
cessary in  this  cause,  which  have  rendered  the  statement  of 
it  somewhat  perplexed  and  prolix,  yet  ike  questions  for  de- 
cision are  not  numerous,  nor.  we  think,  difficult.  It  seems 
to  be  clear,  that  under  the  provisions  of  the  deed  of  trust,  the 
debts  of  the  father,  as  guardian  to  his  children,  are  secured 
and  must  be  paid  pari  passu  with  others  of  the  same  class. 
It  was  a  debt  which  existed  at  the  .time  jof  the  creatioa  of  the 
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deed,  and  one  for  'which   the  maker  of  the  deed  had  given  J«n«  ^8*3 
sureties,  and  the  language  of  that  instrument  is  express,  (hat  ""waikeT 
all  debts  of  that  character,  "  whether  mentioned  or  not  men-       v 
tioned,  are  intended,  and  are  to  be  as  fully  secured  and  paid 
as  if  they  were  specially  named  in  the  deed."    It  is  true,  the 
parties  say  they  Were  not  in  their  contemplation,  and  they 
give  the  reasons  why  they  were  not.    But  tiiat  cannot  con« 
trol  the  express  and  positive  provisions  of  the  deed.    There 
are  some  modern  English  eases  in  which,  under  certain  cir- 
cumstances, the  maker  of  a  deed  of  trast,  for  the  payment 
of  his  debts,  has  been  held  at  liberty  to  revoke  those  purpo- 
ses, and  direct  other  dispositions  of  the  property.    We  are 
not  aware  that  the  doctrine  baa  been  at  all  recognised  in 
this  country,  and  certainly  it  has  not  as  yet  in  this  State- 
But  if  it  prevailed  here,   it  could  not  affect  this  case,  inas* 
much  as  a  creditor,  indeed  the  principal  creditor  and  surety 
of  the  maker  of  the  deed,  namely,  Mr.  Robertson,  was  a  par- 
ty to  the  deed,  being  one  of  the  trustees,  and  the  trustees  ac« 
cepted  the  office,  sold  all  the  property,  and  paid  many  of  the 
debts.    It  is  too  late,  after  that,  for  the  party  to  stop  the  far- 
ther execution  of  the  trusts,  were  he  to  attempt  it.    But  be 
has  made  no  such  attempt ;  but  only  slates,  that  in  making 
the  deed  he  had  no  purpose  to  include  these  debts,  and  for 
that  reason  contends  they  are  not  included  by  the  terms  of 
the  instrument.    We  think  they  are,  and  that  they  are  to  be 
paid  in  tl)e  class  next  to  the  judgments  mentioned  in  the 
deed. 

The  court  is  likewise  of  opinion,  that  the  grand-fiather, 
Godfrey  Crowder,  intended  the  legacy  to  these  children  as  a 
satisfaction,  at  least  pro /an/o,  for  their  demand  against  their 
father  and -his  sureties.  He  directs  his  executor  to  apply  the 
fund  "  to  the  paytneni  of  tiie  legacies  &c.,  which  are  in  the 
bands  of  Robert  A.  Crowder  as  their  guardian,  so  far  as  shall 
be  necessary  to  discharge  said  legacies."  Indeed,  as  he 
knew  that  bis  son  was  insolvent  at  the  time  he  made  his 
will,  March  26, 1839,  his  principal  object  in  making  the  gift, 
and  in  expressing  himself  as  he  did;  must  have  been  to  in- 
demnify his  son's  surety,  who  was  then  sued  by  two  of  the 


Crowder. 
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Jane  1843  children.  We  think,  therefore,  that  the  children  were  nn- 
Walker  ^^^  ^'*®  obligation  in  equity  to  resort  to  that  fund  for  their 
satisfaction,  before  coming  upon  the  father  or  his  surety;  for, 
under  the  will,  they  are  to  have,  as  a  pure  gift,  what  may  * 
remain  after  paying  what  their  father  owed  them,  and  they 
cannot  increase  that  fund  by  raising  the  money  from  the 
surety  or  their  father,  which  the  grand-father  intended  his 
estate  to  pay.  It  follows  that  the  grand-father's  estate  is  thus 
made  the  primary  fund  for  paying  these  debts,  and  that  the 
children  ought  to  resort  to  it  in  the  first  place,  and  that,  if 
they  would  not,  and  had  recourse  to  the  surety,  the  latter  has 
the  right  to  stand  in  their  place  and  receive  their  share  of 
the  fund  provided  by  the  grand-father.  This  has  been  de- 
finitively done  in  respect  to  the  shares  thereof  belonging  to 
two  of  the  children,  Henry  and  Mary,  by  the  decree  of  Oc- 
tober 15th,  1842,  under  which  Puryear  was  then  reimbursed 
the  sum  of  $902  94,  and  he  has  probably  received  since,  the 
further  sum  of  $215  46,  each,  from  Nelson,  on  account  of 
his  payments  to  Henry  and  Mary's  administrator.  Why  the 
decree  did  not  also  declare  the  other  two  children,  Giles  and 
John,  bound  to  receive  the  same  sums  from  Nelson,  and  re- 
quire Nelson  to  pay  them  on  account  of  their  debts,  and  in 
exoneration  of  Puryear  as  surety,  we  do  not  perceive,  as 
they  were  all  parties  to  the  suit,  and  the  accounts  fully  ta- 
ken. But  it  is  not  material,  since  it  seems  probable  those 
payments  have  been  since  made  to  them  by  Nelson,  and  have 
been  allowed  as  a  credit  in  taking  their  judgment  against 
Puryear,  and  the  whole  can  be  sliewn  before  the  Master, 
should  the  parties  find  it  necessary  to  go  before  the  Master 
for  an  account.  We  presume,  however,  the  parties  can  rea- 
dily settle  among  themselves,  after  knowing  the  opinions  of 
the  court  upon  the  question  raised.  Upon  this  point,  that 
opinion  is,  that  only  so  much  of  the  debt  of  Robert  A.  Crow^ 
der  to  his  children,  as  shall  remain  after  applying  thereto  the 
fund  provided  by  the  grand-father,  forms  a  charge  against 
the  trust  funds  of  the  father  in  the  hands  of  Palmer.  Upon 
the  ordinary  principle  of  substitution,  as  applicable  between 
the  creditor  and  the  principal  and  his  surety,  Puryear  is  en*> 
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titled  to  stand,  in  respect  of  the  balance  of  the  debt  thusJ^no  1843 
torn>ing  that  charge  in   the  place  of  Henry  Crowder  and    Woiker 
Lewis  Webb,  whom  he  has  fully  paid,  and,  as  regards  the  _   ^ , 
Other  two  children,  Giles  and  John,  they  will  be  entitled,  or 
Puryear  in  their  place,  as  it  shall  appear  before  the  Master 
that  Puryear  hath  or  hath  not  paid  the  debt  to  them,  to  such 
part  of  it  as  was  not  discharged  out-  of  Godfrey  Crowder's 
fund.     There  can  be  no  deduction  on  account  of  the  educa- 
tion of  the  children.    It  was,  by  the  settled  rule  of  our  courts 
the  duty  of  Mr.  Crowder,  as  father,  to  maintain  his  chil- 
dren, if  of  ability ;  and,  il  not,  he  should  have  the  sanction 
of  the  proper  court    to  an   application   of  the  children's 
property  to  that  purpose.     We  doubt  not,  that  such  is  also  the 
law  of  Virginia,  for  if  it  had  not  been,  the  proper  deductions 
would'  have   been   made  in  the  suits  brought  by  the  wards 
in  that  State,  in  which  the  surety  would  be  inclined  to  make 
every  defence.      But  here  the  father  seems  to  have  had  no 
lack  of  means,  but  to  have  possessed  a  competent  fortune, 
until  ruined  by  a  mercantile  partnership ;  and  he  never  de- 
signed charging  his  children,  as  is  manifest  by  his  keeping 
no  accounts  against  them.     Besides,  the  grand-father's  will 
covers  the  whole  portions,  interest  as  well  as  principal,  and 
enough  is  got  from  that  source  to  cover  mUch  more  than  all 
the  profits  of  the  word's  property,  which  is  all  that  could  be 
allowed  for  maintenance  in  any  case  :  so  there  are  many  rea- 
sons why  this  deduction   cannot  be  admitted.      The  court 
can,  however,  only  make  these  declarations,  and  cannot  or- 
der the  cause  to  a  reference  in  the  present  state  of  the  plead- 
ings.    At  the  time  of  filing  the  amended   bill,  Giles  and 
John  Crowder  were  infants,  and  the  billl  is  filed  in  their  be- 
half by  Puryear,  as  their  next  friend.     It  seems  that  Giles 
C^'owder  hath  since  come  of  full  age,  and  can  prosecute  the 
suit  for  himself.    It  may,  likewise,  be  the  case  as  to  John, 
but  it  does  not  appear.    If  the  case  were  sent  in  this  condi- 
tion before  the  Master,  it  would  be  the  inteiest  of  Puryear  to 
shew  that  he  had  paid  the  whole  debt  due  to  John  Crowder, 
in  order  to  lay  hold  of  his  part  of  the  fund  in  Palmer^s 
hands,  while  he  would,  at  the  same  time,  be  chaged  with  the 

13 
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June  isiddaty  to  the  iDfant  of  shewing  that  he  had  not  made  such 
Walker  payment,  if,  in  trnth,  and  as  it  may  be,  he  has  not  made  it. 
▼       The  court  cannot  permit  a  suit  to  be  carried  on  in  the  name 
row  er.  ^^  ^^  infant  by  a  next  friend,  who  can  have  an  interest  in 
conffict  with  that  of  the  infant.    The  cause,  therefore,  must 
tftand  upon  these  declarations,  until  another  next  friend  can 
be  found,  or  the  party  himself  shall  come  of  age.    When 
that  shall  be  the  case,  it  will  be  referred  to  take  the  usual  ac- 
counts of  the  trust  fund  and  the  payments  made  thereout, 
with  directions  for  allowing  all  creditors  to  come  in  under 
the  decree  and  prore  their  debts  in  order  to  distribute  the 
fund  in  conformity  to  the  deed. 

Pbr  CuRiiiM.  Cause  ordered  to  stand  oteu 
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WILLIAM  A.  LASH,  ABM'R  Ac.  V8.  SAMUEL  T.  HAUSER   AN]» 

OTHERS. 

Creditors  of  A.  recovered  judgments  at  law  for  their  debts  against  A's  admin-  j^^  lBi9 
ifltrator,  but  it  was  found  that  the  administrato  of  A.  had  no  assets.  Judg-  ...^....— ^- 
mets  were  therefore  entered  quando*  Aflerwards,  on  a  bill  filed  by  the  next 
of  kin  of  A.  against  his  administrator,  it  was  declared  by  the  court  thatcep- 
tain  negroes,  which  the  administrator  had  in  his  possession,  and  claimed  as 
his  own  under  a  deed  absolute  on  its  face  from  A.,  were  held  by  the  said 
administrator  only  by  way  of  mortgage  as  a  security  for  a  debt,  and  the  ad' 
ministrator  was  decreed  to  deliver  over  the  said  negroes  to  &e  next  of  kin 
of  A.  upon  their  payment  of  the  debt  and  interest,  and  they  were,  in  purso- 
ance  of  such  decree,  delivered  accordingly;  Held  on  a  bill,  now  filed 
by  the  said  creditors  against  the  said  administrator  and  the  next  of  kin,  tha^ 
the  negroes  were  subject  to  the  claims  of  the  croditors,  after  deducting  the 
amount  due  to  the  administrator  on  the  said  mortgage. 

These  negroes,  or  the  right  of  redemption,  wsrs  not  assets  at  law,  and  therefore 
the  creditors  are  not  concluded  by  a  judgment  at  jaw  that  there  were  no  a** 
sets,  from  now  asserting  their  claims  in  equity. 

The  plaintiffs  have  a  right  to  ask  a  decree  in  such  a  case,  against  the  next  of 
kin ;  although  it  might  not  have  been  necessary  to  make  them  parties  to 
the  s'jit, 

In  the  suit  of  die  next  of  kin  against  the  administrator,  it  ieeme  lbs  court 
should  have  directed  an  account  of  the  intestate's  debta^  before  decreeing  a 
distribution  among  the  next  of  kin.    Such  is  the  practice  in  England. 

Nor  will  the  statutes  of  limitations  bar  the  plaintifis'  claims,  although  more 
than  seven  years  had  elapsed  before  the  bringing  of  this  suit,  because  the 
plaintifib  had  brought  suit  within  the  proper  time  and  obtained  their  jud^ 
meats,  to  be  satisfied  out  of  any  assets  that  might  hereafter  occur. 

This  cause  having  been  set  for  hearing,  was  transmitted 
to  this  Court  from  the  Court  of  Equity  of  Stokes  county,  at 
Pail  Term,  1842.  The  facts  are  stated  in  the  opinion  de- 
livered in  this  court. 

The  bill  is  filed  by  the  creditors  of  George  Hauser,  de- 
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June  1843  ceased,  against  his  administrator  and  next  of  kin,  for  an  ac- 
l^  conut  of  his  personal  estate  and  for  the  satisfaction  ol  his 
▼  creditors  thereout,  and  particularly,  that  certain  slaves  may 
be  declared  equitable  assets  to  that  end.  The  cause  was 
set  for  hearinor  upon  the  bill  and  answer,  and  transferred  to 
this  court.  Upon  the  pleadings  it  appears  that  there  are  no 
assets  of  the  intestate,  unless  the  slaves  above  mentioned  be 
^sets,  and,  as  to  them,  the  case  is  as  follows  :  George  Hau- 
ler died  intestate  in  1819,  and  the  defendant,  Christian  Lash, 
was  appointed  his  administrator,  and  took  into  his  posses- 
sion theefieels  and  returned  an  inventory,  and  applied  in  a 
course  of  administration,  by  way  of  retainer  or  in  payment 
of  creditors,  all  the  effects  embraced  in  the  inventory  :  after 
\yhich  there  remaitied  unpaid  sundry  debts  to  the  present 
plaintifls  respectively,  who  had  instituted  suits  at  law  on 
them,  in  which  the  administrator  pleaded  fully  administered. 
The  plaintiffs  being  unable  to  shew  at  law  any  other  assets, 
the  issues  upon  the  administrator's  pleas  were  found  for 
him,  and  the  creditors,  in  1819,  took  judgments  quandOj  un- 
der tiie  statute. 

It^  1828,  George  Hauser  conveyed  to  Christian  Lash  five 
slaves  by  an  absolute  deed,  expressed  to  be  in  consideration 
of  $818,  then  paid.  After  the  deed  the  slaves  remained 
with  Hauser  until  his  death;  but,  upon  that  event,  the  de- 
fendant Lash  took  them  into  his  possession,  claiming  them 
as  his  own  property  under  the  deed  as  an  absolute  purchase, 
and  did  not  retiirn  them  in  his  inventory  as  a  part  of  the 
effects  of  his  intestate.  Some  years  afterwards,  the  chil- 
dren, who  weie  next  of  kin  of  George  Hauser,  filed  their 
bill  in  the  Court  of  Equity  against  Christian  Lash  for  an  ac- 
count and  distribution  of  the  estate  of  the  intestate,  and  par- 
ticularly that  the  deed  for  the  slaves  might  be  declared  a  se- 
curity only  for  the  sums  advanced  by  Lash  to  Hauser,  and 
that,  alter  satisfying  the  same,  they  might  be  declared  a  part 
of  the  personal  estate  of  the  intestate  in  the  hands  of  the  ad- 
ministrator and  distributed. 

After  a  tedious  litigation,  that  cause  was  heard  in  this 
court  in  June  1839,  (2  Ired.  Eq.  212,)  and   there  was  a  de- 
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cree  in  conformity  to  the  prayer  of  the  bill  and  the  proper  Jan«  ^843 
accounts  ordered,  and  at  June  Term,  184!,  after  the  mas-  j^^ 
tor's  report,  it  was  finally  decreed  in  that  cause,  that  the  sum  ^ 
of  $1271  64,  with  interest  from  certain  days  therein  men- 
tioned, remained  due  to  Lash  from  the  estate  of  his  intes- 
tate, which  the  plaintiffs  in  the  cause  were  required  to  pay 
to  him  on  or  before  the  1st  day  of  December,  1841,  and  that, 
upon  receiving  the  same.  Lash  should  surrender  to  them  the 
slaves  and  their  increase  from  March  1818,  and  also  execute 
a  release  to  them  of  all  claim  to  the  slaves  by  virtue  of  the 
said  deed.  In  September  1841,  the  present  plaintiffs  filed 
their  bill,  and  after  stating  the  foregoing  proceedings,  alleged 
that  the  next  of  kin  were  about  getting  possession  of  the 
slaves  from  Lash  and  carrying  them  out  of  the  State,  with 
the  view  of  defeating  their  father's  creditors  and  praying  for 
an  injunction  and  sequestration,  and  for  relief  as  above 
stated.  By  consent  of  the  parties  in  the  csuse,  the  negroes 
were  delivered  and  released  by  Lash  to  the  next  of  kin,  and 
the  latter  gave  bond  in  a  large  penal  sum  to  perform  the  dc" 
crees  that  might  be  made  in  the  cause. 

Waddell  for  the  plaintiffs. 
Morehead  for  the  defendants. 


RuppiN,  C.  3.  The  opinion  of  the  court  is,  that  the  ex- 
cess in  the  value  of  the  slaves,  over  and  above  the  money 
that  was  due  to  Lash  and  secured  by  the  conveyance,  was  in 
his  hands  assets  for  the  satisfaction  of  debts,  and  that  it  re- 
mains so  in  the  hands  of  the  other  defendants,  the  next  of 
kin,  after  re-embursing  to  them  the  money  they  have  paid  to 
Lash  under  the  decree,  and  the  costs  incurred  by  them  in 
establishing  the  true  nature  of  the  conveyance  to  Eash. — 
The  principle,  upon  which  the  proposition  rests,  is  a  very 
plain  one.  There  was  a  right  of  redemption  in  Hauser, 
which  was  a  valuable  interest,  and  ought  therefore  to  be  ap- 
plied to  the  benefit  of  his  creditors  ;  at  least  in  a  Court  of 
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June  1843  Equity.  Wentr.  off.  Ex'ors.  186.  Against  (his^  however, 
Lash  several  objections  were  urged  on  the  part  of  the  defendants. 
^  But  they  all  seem  easily  answered.  One  was,  that  the  plain- 
tiffs are  concluded  by  the  judgments  on  the  administrator's 
pleas  of  ple7ie  adt^iinislravit  in  the  suits  at  law,  and  that  as 
these  slaves  were  then  held  by  the  administrator,  they  are 
not  assets,  since  come  to  hand.  This  objection  rests  on  the 
assumption,  that  the  intestate's  interest  in  the  slaves  could 
be  reached  at  law,  and  might  have  been  offered  in  evidence 
to  disprove  those  pleas.  Without  deciding,  whether,  after 
such  a  judgment,  assets  strictly  legal,  which  were  in  the  ad- 
ministrator's hands  at  the  time  and  by  him  concealed  from 
the  creditors,  could  be  reached  in  eqniiy  upon  the  subse- 
quent discovery  of  them  by  the  creditors,  we  hold  that,  in 
this  case,  the  judgments  at  law  do  not  conclude  the  plain- 
tiffs, because  tliesc  slaves  were  not  recognized  at  taw  as  be- 
longing to  the  intestate,  but  were  deemed  the  legal  property 
of  Iiash  himself,  and  so,  were  not  assets  in  a  court  of  law. 
Whether  chattels  conveyed  by  an  instrument,  which  upon 
its  face  plainly  shews  they  were  mortgaged  or  pledged,  can 
be  in  any  case  deemed  legal  assets,  when  the  day  of  ledemp- 
tion  had  passed  in  the  debtor's  life-time,  we  are  not  now  call- 
ed on  to  decide,  though  the  authorities,  as  well  as  the  reason 
of  the  thing,  seem  not  to  leave  much  doubt  on  the  question. 
But  certainty  in  no  manner  can  a  Court  of  Law  hold  that  a 
chattel,  conveyed  absolutely  by  the  deceased,  remained  his 
property  for  any  purpose,  unless,  indeed,  the  creditor  should 
establish  that  the  conveyance  was  made  to  defeat  creditors, 
and  so  was  fraudulent  and  void  under  the  statute.  Neither 
party  raises  that  point  here,  and  we  are  to  assume  that,  in 
respect  to  creditors  at  least,  the  transaction  was  fair.  Being 
so,  the  interest  of  the  intestate  was  a  pare  equity  to  have  the 
conveyance,  absolute  in  its  terms,  declared  in  that  court  to 
have  been  improperly  obtained,  or  inteuded  by  the  parties  as 
a  security,  and  that  it  should  stand  only  as  such.  This  in- 
terest was  therefore  equitable  assets,  and  could  not  be  taken 
notice  of  at  law,  and,  as  is  admitted  on  all  hands,  was  not 
then  taken  notice  of.      Consequently  the  findings  upon  tha 
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administrator's  pleas  do  not  affect  the  plaintiff/s  rights  in  ^^^  ^^^^ 
this  court  in  respect  to  those  assets.  LmU 

It  was  next  said,  that  the  plaintiffs  were  not  entitled  to  re-  jj^^^ 
lief  against  the  next  of  kin,^i*^/,  because  they  had  no  equi- 
ty to  follow  the  assets  into  their  hands,  unless  in  a  case  of  the 
insolvency  of  the  administrator  and  a  fraudulent  collusmu 
between  him  and  the  next  of  kin  ;  and,  secondly^  because 
they  were  protected  by  the  statutes  of  1789  and  1715,  barr- 
ing actions  against  dead  men's  representatives.  As  to  the 
first,  it  is  sufficient  to  say,  that  so  far  from  this  being  a  pro- 
ceeding to  follow  the  assets  into  the  hands  of  the  next  of 
kin,  it  is  one  to  obtain  satisfaction  out  of  the  assets,  before 
they  should  get  into  those  hands.  Perhaps  the  plaintiffs 
tieed  not'  have'brought  in  the  next  of  kin,  and  if  they  had 
supposed  that,  in  the  former  litigation,  the  redemption  had 
been  shackled  with  the  payment  of  too  large  a  sum  to  Lash, 
they  would  probably  hare  brought  their  bill  against  the  ad* 
ministrator  alone,  to  have  the  slaves  declared  equitable  as*  ~ 
sets  in  his  hands.  But  as  there  is  no  suggestion  of  the 
kind,  it  was  obviously  the  more  fair  course  to  bring  in  all 
the  parlies,  and  allow  to  the  next  of  kin  the  benefit  of  the 
payment  actually  made  or  to  be  made  by  them  for  the  re- 
demption of  the  negroes,  and  for  the  costs  of  the  long  con- 
troversy they  had  carried  on  for  the  purpose  of  establishing 
an  interest  in  the  intestate,  of  which  the  creditors  now  claim 
the  benefit.  The  next  of  kin  did  not  demur  because  they 
were  improperly  made  parties,  nor  state  the  objection  in  their 
answer.  On  the  contrary,  they  got  clear  of  an  order  in  the 
cause,  whereby  the  sheriff  made  a  sequestration,  took  the 
slaves  from  the  possession  of  Lash  and  prevented  the  next 
of  kin  from  getting  them,  by  voluntarily  agreeing  to  perforai 
the  decrees  in  the  cause,  if  the  parties  would  allow  them  to 
take  possession.  It  is  plain  that  they  cannot  set  up  such  a 
possession,  as  in  itself  defeating  the  creditor's  satisfaction 
out  of  that  property.  Perhaps,  indeed,  it  was  the  fault  of 
the  court  not  to  have  directed  in  that  cause  an  account  of  the 
intestate's  debts,  before  decreeing  a  distribution  amongst  the 
next  of  kin.    Though  not  usual  with  us,  it  is  the  establish- 
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June  1843  ed  course  ia  England,  and  under  that  decree  Ibe  creditors 
Lash     prove  their  debts  and  receive  payment  ont  of  the  funds  in 
▼        court.      Gillespie  v  Alexander,  3  Russ.  C.  C.  130.      That 
""*®^'    case  also  shews,  that,  after  distribution  by  a  decree,  the  cred- 
itors may  bring  back  the  estate  by  a  suit  against  the  next  of  kin, 
who,  and  not  the  administrator,  is  chargeable  to  the  creditors 
in  such  case.  A  fortiori,  when  no  account  of  the  debts  was 
directed  in  the  suit  by  the  next  of  kin,  creditors  may,  upon  a 
bill  against  all  the  parties,  claim  satisfaction  out  of  the  as- 
sets, while  the  fund  is  yet  in  court  or  in  the  hands  of  the 
administrator,  though  ordered  to  be  paid  over  to  the  next  of 
kin  for  division  among  themselves. 

As  for  the  lapse  of  time,  there  is  nothing  in  it.  The  sta- 
tutes bar  if  the  creditors  do  not  bring  their  actions.  That 
was  done  here,  and  put  an  end  to  the  operation  of  the  acts. 
There  is  no  presumption  of  payment  upon  such  judgments, 
as  these;  especially  it  must  be  so  held,  when  no  such  defence  is 
set  up.  Therefore  the  plaintiffs  are  still  entitled  to  have  the 
fund  administered  in  this  court,  as  equitable  assets  of  the  in- 
testate, and  the  necessary  accounts  of  the  clear  amount  of 
the  fund  and  of  the  respective  debts  of  the  intestate  must  be 
taken. 

Per  Curiam.  Decree  accordingly. 
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CHARLES  DEWEY  m.  THOMAS  B.  LITTLEJOHN  &  OTHERS. 

NoU€«  of  a  deed  of  trust,  not  registered  aocordiag  to  law,  raisee  no  equity  a-  June  1843 
gainst  a  creditor.^ 

A  creditor  may  honestly  obtain  a  security,  by  way  of  mortgage  or  deed  of 
trust,  for  a  debt  known  or  believed  to  exist,  though  unliquidated,  and  a  pre- 
ference, thus  gained  by  one  cfeditor  over  another,  for  what  may  turn  out  to 
be  due,  is  not  unfair. 

So,  mere  delay,  either  iu  settling  or  collecting  the  debt,  will  not,  of  itself,  im- 
peach the  deed,  since  forbearance  may  arise  from  many  motives,  besides  that 
of  giving  a  false  credit  to  a  debtor,  and  in  many  instances  may  be  attributed 
to  the  most  benevolent  and  praise- worthy  motives. 

Thus,  where  upon  a  dissolution  of  copartnership  between  two  brothers,  a  deed 
of  trust  was  given  by  one  to  the  other  for  an  estimated  balance  supposed  to 
be  due,  and  no  settlement  was  made  nor  any  attempt  to  proceed  under  the 
deed  was  made  for  thirteen  years,  the  creditor  brother  being  in' the  meantime 
resident  out  of  the  State,  it  was  held  that  the  deed  was  not  on  that  account 
fraudulent,  the  brothers  both  stating  in  their  answer,  that  the  amount,  since 
ascertained  to  be  due  on  a  settlement,  was  more  than  sufficient  to  cover  the 
property  secured  by  the  deed  of  trust 

A  man,  who  is  appointed  to  a  public  office,  for  the  faithful  performance  of  the 
duties  of  which  he  is  bound  to  give  sureties,  may  properly  indemnify  such 
sureties  by  a  deed  of  trust  on  his  property. 

l^he  circumstance  that  possession  of  the  property,  conveyed  by  a  deed  of 
trust,  is  to  be  retained  by  the  maker  of  the  deed  until  it  is  wanted  for  the 
purposes  of  the  trust,  is  not  in  itself  an  evidence  that  the  deed  is  fraudu- 
lent. 

If  a  sale  under  a  deed  of  trust  to  sell  for  the  benefit  of  creditors  is,  by  the 
terms  of  the  deed,  tobs  delayed  so  long,  or  if  the  proportion,  in  point  of  value 
of  the  consumable  articles  conveyed  over  those  of  a  different  character  were 
^ch,  as  to  induce  the  court  to  believe,  that  it  was  the  object  or  an  object  of 
the  deed  to  provide  for  the  maker  permanently  or  temporarily,  and  not  for 
his  creditors,  the  court  would  pronounce  the  deed  void. 

"Where  the  parties  to  a  deed  of  trust  for  the  sallsfaation  of  creditors  do  not  de- 
finitely express  the  debts  that  are  due,  or  to  become  due,  creditors  have  a 
right  to  demand  an  enquiry,  and,  although   they  charge  fraud  in  the  deed 

J3 
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June  1843     and  the  charge  is  not  established  snd  their  bill  dismissed,  yet  they  aie  not 
~Tr  bound  to  pay  any  sosts  to  the  defendants. 

^  ^     An  answer,  directly  responsive  to  the  bill,  must  be  received  as  true,  in  the  ab- 
Littleiohn.      sence  of  testimony  contradicting  it. 

The  cases  of  Davidson  v  CowaUf  I  Dev.  £q.  470  ;  Moore  ▼  ColUns,  3  Der. 
170,  and  Cannon  v  Peebles^  2  Ired.  449,  cited  and  approved. 

This  was  a  cause  removed  by  consent  from  Wake  Court 
%l  Equity,  ot  Spring  Term  1843.  The  bill  was  filed,  an- 
swers put  in,  replication  thereto,  and  no  proofs  taken  on 
either  side.  In  this  state  of  the  cause,  it  was  set  for  hearing. 
The  following  facts  were  exhibited  by  the  bill  and  answers. 

The  defendant,  Thomas  B.  Littlejohn,  became  indebted 
to  the  plaintiff  in  1839,  by  endorsing  a  bill  of  exchange, 
drawn  by  on<3  Hunt,  and  the  plaintiff  recovered  judgment 
thereon  against  him,  T.  B.  Littlejohn,  for  $1902  70,  besides 
costs,  at  August  County  Court,  1840,  of  Granville.  The 
plaintiff  issued  a  Jieri  facias,  which  was  returned  nulla  bo* 
na,  to  February  Term  184  L,  and  then  he  filed  this  bill  on 
the  4th  March  184U 

For  some  years  before  the  year  1827,  a  partnership  exis- 
ted between  the  two  brothers,  Thomas  B.  Littlejohn  and  Jo- 
seph B.  Littlejohn,  in  merchandize  at  Oxford,  and  also  in  a 
Tannery  under  the  firm  of  Littlejohns  and  Locker.  Thom- 
as B.  Littlejohn  was  also  indebted  on  two  notes  to  a  Bank  in 
Raleigh,  which  Joseph  B.  Littlejohn  hud  executed  as  his 
surety.  By  a  deed,  bearing  date  the  30lh  day  of  October 
1827,  reciting  the  two  debts  and  also  that  on  their  partner- 
ship accounts,  T.  B.  Littlejohn  was  considerably  indebted  to 
J.  B.  Littlejohn,  and  that  he  was  desirous  of  securing  the 
payment  of  nil  those  debts,  T.  B.  Littlejohn  conveyed  to 
John  Nuttall  several  parcels  of  land  in  Granville,  and  one 
negro  slave,  in  trust  to  sell,  when  required  by  either  of  the 
parties,  and  pay  those  debts.  This  deed  was  duly  register- 
ed in  1828.  By  two  other  deeds  of  the  same  date,  T.  B. 
Littlejohn  conveyed  certain  slaves  to  John  Nuttall  in  trust 
to  sell  and  pay  certain  debts,  for  which  Willis  Lewis  was  his 
surety,  and  conveyed  to  Willis  Lewis  certain  slaves  in  trust 
to  sell  and  pay  certain  debts,  for  which  John  Nuttall  was 
his  surety.    The  debts  set  forth  in  the  two  deeds  last  men- 
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tioned,  it  is  admitted  by  the  defeDdants,  have  been  long  since  June  i84s 
paid.  It  is  admitted,  likewise,  that  the  debts  for  which  J.  j^ 
B.  Littlejohn  was  the  surety  for  T.  B.  Littlejohn,  as  men-  ▼ 
tioned  in  the  first  deed,  were  paid  many  years  ago,  and  the  ^^'^^^  ' 
deed  is  now  set  up  as  a  security  for  such  sum  only  as  T.  B. 
Littlejohn  may  owe  the  other  party  on  their  partnerships.— 
On  the  29ih  of  February  1836,  Thomas  B.  Littlejohn  be- 
came indebted  to  John  A.  Hick$  in  the  sum  ot  $2500;  for 
which  be  executed  his  bond,  and  Abram  W.  Yenable  joined 
therein,  as  his  surety;  and  for  the  further  security  of  the 
debt  and  as  indemnity  to  Yenable,  T.  B.  Littlejohn  on  tha.t 
day  executed  a  deed  to  Thomas  B.  Lewis  for  four  necrroes, 
Pleasant,  Reuben,  Robin  and  Davy,  in  trust  to  sell  and  pay 
the  said  debt.  Afterwards  Davy  was  sold,  and  his  price  with 
other  sums  of  money,  amounting  in  all  to  $1350,  applied  in 
part  payment  of  the  debt,  but  still  leaving  a  balance  of  $1 150, 
of  principal,  besides  interest  due  thereon.  This  deed  was 
registered  on  the  18lh  of  May,  1840.  The  bill  charges, 
that  there  was  nothing  due  from  T.  B.  Littlejohn  to  Joseph 
B.  Littlejohn  or  their  partnerships;  that  they  lived  near  each 
other  for  several  years  after  the  execution  of  the  deed,  and 
made  no  settlement  nor  took  any  account  of  the  state  of  their 
concerns  so  far  as  to  enable  other  creditors  to  know  what 
sum  the  one  owed  the  other,  and,  in  fact,  that  J.  B.  Little- 
john removed  to  Tennessee  a  number  of  years  past,  leaving 
all  the  efibcts  of  the  partnerships,  and  the  property  convey* 
ed,  in  the  hands  of  T.  B.  Littlejohn  ;  from  which  circun;i- 
stances  the  plaintiff  charges,  that  nothing  was  due  to  J.  B. 
Littlejohn  originally,  or  that  he  had  released  or  abandoned 
all  claim  to  any  sum  that  might  be  owing  to  him,  and  there- 
fore that  the  deed  first  mentioned  was  kept  on  foot  as  a  sub- 
sisting security,  fraudulently  and  for  the  mere  purpose  of 
deceiving  and  hindering  the  plaintifi!*,  and  other  creditors  of 
T.  B.  Littlejohn. 

The  bill  further  states,  that  by  another  deed  bearing  date         » 
the  29th  of  July,  1840,  T.  B.  Littlejohn  conveyed  to  John 
R.  Hicks  the  same  negroes.  Pleasant,  Reuben,  and  Robin, 
and  eight  others,   and  also  several  parcels  of  land  in  Gran- 
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June^i843  yille  county  and  the  towa  oF  Oxford;  also  two  mules,  three 
""J^j      horses,  twelve  head  of  cattle,  all  his  crops  of  corn,  lodder 
V        and  oat3,  and  his  iionsehold  and  Kitchen  furniture,  the  same 
»  ®j®  ^*  being  all  liis  visible  property — for  the  purpose  of  securing 
.  certain  debts  or  pretended  debts  therein   recited,  that  is  to 
say,  a  debt  to  Thomas  Brown  on  bond  for  $1709,  due  12lh 
January,  1829,  one  to  R.  <fc  R.  H.  Kingsbury  for  $743  76, 
by  bond,  and  several  others  specified,  and  also  for  the  pur- 
pose of  securing  Samuel  J.  Downey  and  Abram  W.  Tena- 
ble from  loss  from  any  liabilities  they  have  incurred  or  may 
hereafter  incur,  as  sureties  for  the  said   T.  B.  Littlejohn  in 
his  bond,  given  for  the  performance  of  his  duties  as  Clerk 
and  Master  of  the  Court  of  Equity  for  the   years  1 835  and 
1839;  with  power  and  direction  to  the  trustee,  upon  being 
l-equired  by  the  parties  therein  secured,  to  sell  the  property, 
and  out  of  the  proceeds  pay,  first,  such  monies  as  Yenable 
and  Downey  may  be  liable  for  as  sureties  in  theofGcial  bond 
as  aforesaid  ;  ^econcZ/^,  the  debt  to  Brown,  emd.  lastli/,  all 
the  other  debts ;  with  a  proviso,  that,  by  consent  of  the  par- 
ties, T.  B.  Littlejohn  is  to  remain  in  possession  until  the 
trustee  shall   W9nl  the  property  for  the  purpose  of  a  sale, 
and  that  T.  B.  Littlejohn  shall  surrender  the  possession  when 
required  for  that  purpose.      This  deed  also  recites  that  be 
fore  mentioned,  as  having  been  made  to  T.  B.  Lewis  for  the 
negroes  Pleasant,  Reuben  and  Robin,  on  the  29th  February 
1836,  and  conveys  those  slaves   subject  to  the  operation  of 
that  previous  deed. 

The  bill  states,  that  the  period,  when  this  last  mentioned 
deed,  dated  July  29ih  1840,  was  in  fact  executed,  was  un- 
known to  the  plaintiff,  and  it  charges  that  it  was  not  execu- 
ted, or,  if  so,  was  kept  under  the  control  of  T.  B.  Littlejohn 
until  after  the  plaintiff  got  his  judgment,  which  was  on  thje 
first  Monday  of  August  1840,  and  that  none  of  the  creditors 
accepted  the  deed  before  that  day ;  and  that  without  the  con- 
^  currence  of  any  creditor,  T.  B.  Littlejohn,  of  his  own  head, 
wrote  and  executed  the  deed  for  the  sole  purpose  of  hinder- 
ing and  defeating  the  plaintiff:  That  if  any  of  the  creditors 
knew  of  the  execution  of  the  deed,   they  and  T.  B.  Little- 
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John  and  Hicks  contemplated,  that  Littlejohn  was  to  enjoy,  Jane  1843 
consume  and  dispose  of  the  property  in  llie  same  manner  as    D^^^y 
if  heweje  still  the  owner,  and  that  the  creditors  assented        v 
thereto  fur  the  ease  and  favor  of  T.  B.  Littlejohn,  and  that  ^^^^•J''^* 
he  had  kept  and  used  the  property  e^er  since. 

'I'be  bill  further  charged  this  intention  the  more,  for  the 
reason  that  in  fact  Downey  and  Yeoable  were  not  responsi- 
ble for  any  default  of  Litilejohu   in  his  office  of  Clerk  and 
Master  for  1838  or  1839,  or  for  none  before  the  execution  of 
the  deed,  and  because  the  deed  provides  for  future  defaults. 
The  bill  particularly  charges,  that  Brown   removed  many 
years  ago  to  Scotland,  and  would  not  have  left  a  debt  so 
long  uncollected,  and,  especially,  allowed  the  interest  to  run 
so  long  in  arrear,  and  for  those  reasons  charges,  that  the  said 
debt  was  pretended  and  not  truly  owing.    The  bill  further 
charges,  that  if  the  said  debts  were  just,  and  there  was  no 
such  original  fraudulent  purpose,  yet  that  the  creditors  now 
indulged  the  debtor  fraudulently,  and  to  the  prejudice  of  the 
plaintiff,  for  as  much  as  they  do  not  sell  enough  of  the  pro- 
perty to  pay  their  debts,  and  thus  leave  the  residue  unincum- 
bered and  open   to  the  plaintiff's  execution.     The  bill  is 
brought  against  Thomas  B.  Littlejohn,  Joseph  B.  Littlejohn, 
the  heirs  and  executors  oi  Nuttall,   who  is  dead,  and  the 
executors  of  Willis  Lewis,  who  is  also  dead,  Thomas  B. 
Lewis  and  John  R.  Hicks,  the  trustees  in  the  two  deeds  last 
mentioned,  Venable,  Downey,  Brown  and  all  the  creditors 
secured  in  the  deed  of  July  25,   1840,  and  it  interrogates 
them  particularly  upon  the  matter  before  alleged,  and  espe- 
cially  T.  B.  and  J.  B.  Littlejohn,  whether  (hey  had  settled 
their  partnership,  and  whether  any  and  what  sum  is  due 
thereon  from  the  former  to  the  latter :  and  also  interrogates 
T.  B.  Littlejohn  and  Brown  whether  any  part  of  the  said 
alleged  debt  to  the  latter  is  really  owing,  and  why  the  same 
was  not  sooner  paid.    And  the  bill  also  interrogates  T.  B. 
Littlejohn,  Venable  and  Downey,  when  a  default  took  place 
in  the  ofBce  of  Clerk  and  Master,  whose  money  was  misap- 
plied, and  how,  and  when,  and  at  what  period  it  was  di&- 
closed  to  the  parties. 
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June  1843     The  prayer  is,  that  all  the  deeds  may  be  declared  fraiida- 
Deweo    '^^^^  ^^^  void  as  against  the  plaintiff,  and  that  he  may  have 
Y       satisfaction  decreed  out  of  the   property  therein  conveyed, 
^    '  and  for  general  relief.      The  representatives  of  Nuttall  and 
Willis  Lewis  did  not  answer,  and  the  bill  has  been  token 
pro  confesso  against  them.     The  answer  of  T.  B.  Litllejoha 
states  the  debts  for  which  those  persons,  Nuttall  and  Willis 
Lewis  were  sureties  to  have  been  paid  long  ago,  and  that  re- 
leases were  not  taken,  because  they  were  not  known  to  be 
necessary,  or  through   mere  inadvertence.     As  to  the  debts 
from  Thos.  B.  to  J.  B.  Liltlejohn,  the  separate  answers  of 
both  those  persons  state,  that  in  both  of  the  firms  J.  B.  Lit- 
tlejohn  had  advanced  a  large  capital ;  that  they  were  con- 
ducted chiefly  and  almost  exclusively  under  the  management 
of  T.  B.  Littlejohn,  as  the  active  partner ;  and  that,  although, 
in  October,  1827,  no  settlement  had  taken  place,  it  was  well 
known  to  both  of  them,  that  T.  B.  Littlejohn  was  largely 
indebted  thereon  to  J.  B.  Littlejohn  ;  that  a  settlement  could 
not  well  have  been  made  at  the  time,  as  the  concern  then 
owed  large  debts,  and  had  a  large  amount  of  debts  owing  to 
them,  but  that  from  a  rough  estimate  of  the  assets,  and  the 
accounts  of  the  respective  partners,  they  then  believed,  that 
T.  B.  Littlejohn  was  indebted   to  J.  B.  Littlejohn  in  a  sum 
not  less  than  the  utmost  value  of  all  the  property  conveyed 
by  the  deed,  and  certainly,  not  short  of  $10,000.     These 
answers  state,  that  before  settlement  could  be  made,  J.  B. 
Littlejohn  removed  to  Tennessee,  In  1829,  and  has  resided 
there  ever  since,  and  that,  owing  to  the  want  of  opportunity 
for  making  a  settlement,  one  was  not  made  until,  by  the  filing 
of  this  bill,  it  was  made  necessary  for  J.  B.  Littlejohn  to  come 
to  this  State  for  that  purpose,  and  that  lie  accordingly  came, 
and,  on  the  29th  of  November,  1841,  the  parties  stated  their 
accounts  and  came  to  a  settlement,  a  copy  of  which  is  an« 
nexed  to  the  answer  of  J.  B.  Littlejohn  ;  whereby  it  appears, 
that  at  the  execution  of  the  deed  there  was  a  balance  due  to 
J.  B.  Littlejohn  ot  about  $17,000,  of  principal  money,  and 
that  including  interest  up  to  November,  1841,  the  balance  a- 
mounted  to  $24,933  48,  after  deducting  lai^e  paymenta 
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made  ia  the  mean  time.    The  answers  admit,  that  some  par-  Jung  ^848 
eels  of  the  land,  particularly  mentioned,  had  been   sold,  but    Dewey 
they  state  that  J.  B.  Littlejohn  concurred  in  tlie  sales,  and        T  . 
received  such  parts  of  the  purchase  money  as  had  been  paid. 
J.  B.  Littlejohn  admits  that  he  did  not  press  a  settlement 
and  payment  of  this  claim,  as  he  would  have  done  in  the 
case  of  a  stranger,  or  if  he  had  considered  any  person  inter- 
ested  besides  himself;  and  says,  that  the  delay  arose  from  a 
desire  not  to  distress  his  brother,  and  from  the  belief  that  his 
debt  exceeded  two  or  three  times  the  value  of  the  property 
conveyed  for  its  security,  and  that  no  other  person  had  an 
interest  in  the  execution  ol  the  trusts ;  and  he  denies  that  he 
released,  or  ever  intended  to  release  the  debt. 

Both  of  the  defendants  aver  their  belief  that  the  settle* 
ment  is  correct,  and  that  the  balance  appearing  thereon  is 
just  and  truly  due,  and  they  submit  to  produce  their  books, 
and  to  have  an  account  taken  in  this  cause  of  their  partner- 
ships, if  required. 

The  answer  of  T.  B.  Littlejohn  further  states,  that  the 
deed  to  Hicks,  dated  July  29th,  1840,  was  executed  and  de* 
livered  to  Abrara  W.  Venable,  therein  named,  on  the  day  it 
bears  date,  and  that  it  was  proved  and  registered  on  the  30th 
day  of  the  same  month,  as  appears  by  the  certificate  of  the 
Register  on  the  copy  of  the  deed,  exhibited  by  the  plaintiff, 
to  be  true.  This  defendant,  the  trustee  Hicks,  Tenable  and 
Downey,  and  the  other  creditors  who  have  answered,  each 
for  himself,  state  that  the  debts  secured  in  that  deed  are  just- 
ly due  and  fully  owing :  Particularly,  T.  B.  Littlejohn 
states  that  he  had  used  money  received  in  his  ofiSce  to  the 
amount  of  $3,618,  which  he  found  himself  unable  to  pay 
without  the  sale  of  some  of  the  property  conveyed  in  the 
deed,  and  that  Venable  and  Downey,  as  his  sureties  for  the 
years  aforesaid,  were  liable  therefor ;  that  the  debt  to  Brown 
was  justly  due,  and  that  Brown,  when  he  left  this  country, 
appointed  the  defendant  Venable  his  agent,  with  directions 
not  to  press  the  collection  of  the  money^  unless  it  should  be* 
come  necessary  to  its  security ;  that  such  directions  were 
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^vBc  1843  given  in  consequence  of  a  long  intimacy  and  personal 

Ug^       friendship  betwenn  Brown  and  T.  B.  Litllejohn.     The  tjn- 

y       swer  of  T.  B.  Littlejohn  has  annexed  to  it  a  schedule  of  the 

Littlcjo  n.  debts  secured  and  the  property  conveyed,  with  an  estimate 
of  the  value  thereof;  whereby  the  debts,  without  interest, 
appear  to  be  $8,714  73,  and  the  yahie  of  the  property 
$8,200 :  and  it  states,  that  all  those  debts  being  justly  due, 
and  his  property  not  more  than  sufficient  to  pay  them,  and 
believing  that,  if  the  plaintiff  recovered  his  debt,  for  which 
he  was  bound  as  a  surety  only,  and  raised  ih6  same  out  of 
his  property,  some  of  those  debts,  contracted  on  his  own  ac- 
count, would  go  unpaid  ;  he  mentioned  his  fears  to  Abram 
W.  Yenable,  his  principal  creditor  and  surety,  and  his  desire 
to  secure  himsalf  and  his  creditors;  and  thereupon,  both  at 
the  instance  of  Yenable  and  of  his  own  accord,  he  executed 
the  deed  of  July  29,  1840,  for  the  purpose  of  preferring  those 
to  whom  he  was  justly  indebted  on  his  own  account  ns  a- 
foresaid,  and  for  that  purpose  only :  that  some  of  the  cred- 
itors mentioned  therein  assented  to  the  deed  at  the  time,  and 
that  all  the  others  did  so  immediately  afterwards;  and  that 
there  was  no  understanding  or  secret  trust,  whereby  any 
benefit  whatever  was  intended  to  be  reserved  to  himself  per* 
sonally,  or  variant  from  the  contents  expressed  in  the  deed, 
which  he  avers  was  in  all  respects  bona  fide.  The  answer 
of  Venable  corresponds  with  that  of  T.  B.  Littlejohn  as  to 
the  debt  of  Brown,  and  the  responsibility  of  this  defendant 
and  Downey,  as  sureties  in  the  official  bond,  referring  to  the 
answer  of  Littlejohn  for  the  particulars  of  his  official  de- 
fault, of  which  the  sureties  have  no  personal  knowledge.— 
Yenable  states  that  the  deed  was  delivered  to  him  for  the 
trustee,  and  that  on  the  sanr.e  day  he  delivered  it  to  Hicks, 
the  trustee,  who  accepted  it.  He  likewise  insists  on  the 
deed  made  to  Thomas  B.  Lewis  tor  his  indemnity,  as  tfae 
surety  for  the  debt  to  John  R.  Hicks. 

The  answer  of  Downey  states  that  Yenable  and  Little^ 
John  informed  him  of  the  intention  to  execute  the  deed  of 
July  29,  1840,  and  he  assented  thereto,  and  denies  any  frau- 
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dulent  purpose  therein,  andy  in   all  other  respects,  concurs  J""»  ^Q^^ 
with  that  part  of  Venable's  answer  which  respects  Little-    Dewey 
John's  official  defaults.     The  trustees,  Thoma?  B.  Lewis  and , .  ,  ^  ^ 

,     .  .  '  n    ,  1    -I     J    Littlejohn. 

Hailes,  state  their  respective  executions  of  the  several  deeds 
to  them,  and  their  belief  that  the  debts  mentioned  in  them 
were  just,  and  the  deeds  honajlde,  and  not  intended  to  de- 
fraud the  plaintiff  or  any  other  person.  Replication  wastn- 
ken  to  the  answers,  and  the  cause  set  down  for  hearing  with- 
out any  proofs  liavihg  lieen  taken  on  either  side,  and  trans- 
ferred to  this  court  for  hearing. 


Badger  and  W.  H.  Haywood  for  the  plaintifl*. 
Iredell  forlhe  defendants. 


RuFPiN,  C.  J.  The  admitted  facts  that  the  debts  for 
which  J.  B.  Littlejohn,  John  Nuttall  and  Willis  Lewis  were 
respectively  sureties  for  T.  B.  Littlejohn,-  have  been  paid 
many  years  past,  require  the  court  to  put  all  the  deeds  of 
October  30,  182/,  out  of  the  plaintiff's  way,  except  so  far  as 
one  of  those  to  John  Nuttall  may  be  supported,' as  a  security 
Ibr  the  balance  that  may  be  due  from  T.  B.  Littlejohn  to  his 
brother  on  their  partnership  dealitigs.  So  the  deed  to  Thom- 
as B.  Lewis,  dated  29th  of  February,  1836,  for  the  indemni- 
ty of  Tenable,  as  surety  for  the  debt  to  John  R.  Hicks,  and 
not  registered  until  the  ISth  of  May,  1840,  must  likewise  be 
declared  not  to  be  an  effectual  incumbrance  on  the  slaves 
mentioned  therein,  for  the  want  of  due  registration.  The 
act  of  1*820,  expressly  enacts,  that  a  deed  of  trust,  not  prov- 
ed and  registered  within  six  months,  shall,  as  against  a  cred- 
itor, be  held  utterly  void,  and  the  eircumstance  of  the  regis- 
tration before  the  plaintiff  got  his  judgment  and  execution, 
makes  no  difference,  as  notice  of  a  deed  of  trust  not  duly 
registered  raises  no  equity  against  a  creditor.  Davidson  v 
CowaUj  1  Dev.  Eq.  470.  The  case  is,  therefore,  narrowed 
down  to  the  questions  that  can  be  made  upon  the  deed  o( 

K3 
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June  i843  0ctobor  30,  1827,  as  a  security  for  the  partnership  balances, 

Dewey  ^^^  ^*^®  ^^^  ^^  ^*^®  ^^^  ^^^Vi  1840,  as  a  valid  security  for 
V  the  debts  mentioned  in  it.  As  far  as  the  object  of  the  bill  is  to 
ejo  n.  Yi^^Q  those  deeds  declared  void,  ns  having  been  made  with  a 
fraudulent  intent  towards  creditors,  the  court  must  hold  the 
bill  unsupported.  As  to  the  first  deed,  it  is  to  be  remarked, 
that  the  circumstance  of  the  security  being  given  by  one 
brother  to  another  for  an  unknown  balance  of  accounts,  rep- 
resented CO  be  large  as  the  parties  believed,  and  the  further 
circumstance  that  there  was  no  attempt  to  settle  and  ascer- 
tain the  balance  for  so  long  a  period  as  thirteen  years,  dur- 
rtig  which  time  the  alleged  debtor  continued  to  enjoy  the  es- 
tates conveyed,  certainly  furnished  grounds  for  suspicion  of 
the  fairness  of  the  claim  and  of  the  deed  made  to  secure  it, 
and  well  justified  the  plaintiff,  as  a  creditor  likely  to  be  de- 
feated by  the  deed,  to  call  the  parties  to  an  explanation  upon 
their  oaths.  But  those  circumstances  are  not  absolutely  con- 
clusive of  fraud,  either  as  evidence  that  there  was  no  debt 
owing,  or  that  the  parties  intended  to  deceive  the  world  by 
the  possession  being  so  long  with  the  debtor.  For  a  credit- 
or may  honestly  obtain  a  security  for  a  debt,  known  or  be- 
lieved to  exist,  though  unliquidated;  and  a  preference  thus 
gained  by  one  creditor  over  another  for  what  may  turn  out 
to  be  due,  is  not  unfair.  So  mere  delay,  either  in  settling 
or  collecting  the  debt,  will  not,  of  itself,  inipeach  the  deed, 
since  forbearance  97201/  arisefrom  many  motives  besides  that 
of  giving  a  false  credit  to  a  debtor,  and  in  many  instances 
may  be  attributed  to  the  most  benevolent  and  praiseworthy 
motives.  In  the  case  before  us,  the  answers  of  both  the  par- 
ties, T.  B.  Littlejohn  and  J.  B.  Littlejohn,  satisfactorily  and 
fully  repel,  if  to  be  credited,  all  those  imputations  of  fraud. 
They  establish,  although  the  debt  is  not  specified  in  the  deed 
by  its  amount,  that  it  in  fact  existed,  and  exceeded  the  value 
of  all  the  property  conveyed  to  secure  it.  They  account 
for  the  debt  not  being  ascertained  at  the  time  by  the  state  of 
the  business  of  the  firms,  and  for  the  subsequent  procrastina- 
tion by  the  separation  of  the  parties  by  distant  residences, 
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by  their  fraternal  confidence,  and  the  natural  unwillingness  J""®  184S 
of  the  creditor  to  distress  the  debtor.  It  furthermore  is  seen,  De^ey 
that  all  the  property  conveyed,  (except  the  slave,  who  died  y  , 
long  ago)  was  land,  of  which  the  possession  merely  is  not  ^^ 
evidence  of  title,  and  of  the  conveyance  of  which  notice 
was  given  to  creditors  by  due  registration.  Those  statements 
of  the  answers  must  be  received  as  true  by  the  court,  as  the 
case  stands,  for,  in  all  respects,  they  are  directly  responsivo 
to  the  allegations  of  the  bill,  and  are  in  no  respect  contra- 
dicted, even  by  a  single  witness.  Upon  the  face  of  the 
pleadings,  therefore,  this  deed  cannot  be  declared  to  have 
been  made  with  a  fraudulent  intent  to  deceive  creditors,  nor 
to  have  been  kept  on  foot  for  thai  purpose  after  the  payment 
of  all  the  debtd  intended  to  be  secured  thereby ;  but  it  must 
be  declared  to  be  still  a  valid  security  for  such  sum  as  may 
be  really  owing  from  T.  B.  Littlejohn  to  his  brother  on  their 
copartnerships.  With  respect  to  the  last  deed,  dated  July 
29,  1840,  the  court  is  led  to  the  like  conclusion,  much  for 
reasons  of  the  same  kind.  The  answers,  being  responsive 
to  charges  in  the  bill,  are  evidence  for  the  defendants,  while 
uncontradicted.  They  prove  the  justice  of  all  the  debts  men- 
tioned in  the  deed.  In  truth  the  bill  does  not  particularly 
question  any  one  of  them,  except  those  to  Brown  and  the 
alleged  misapplications  of  money  in  the  Master's  office.  As 
to  each  of  them,  the  answer  of  Thomas  B.  Littlejohn  is  pre- 
cise and  positive.  So  is  that  of  Tenable  in  respect  to  the 
debt  to  Brown,  with  the  collection  of  which  he  .was  charg- 
ed, and  for  the  security  of  which,  with  the  other  debts,  he 
was  active  in  getting  the  deed  in  question  executed.  No  one 
but  Littlejohn  himself  could  answer  directly  to  the  conver- 
sion of  the  funds  in  his  office,  either  as  to  the  time  or  the 
amount,  and  be  has  given  an  explicit  and  positive  statement 
as  to  both,  in  which  the  sureties.  Tenable  and  Downey, 
could  only  concur,  to  the  extent  of  their  belief;  and  to  that 
extent  Ihey  do  fully  concur.  Assuming  the  defaults  to  have 
occurred,  and  the  other  debts  to  exist,  as  being  thus  estab- 
lished, the  court  does  not  perceive  any  sufficient  ground  for 
impeaching  the  deed. 


606  EatriTY  CASES  IN  THE 

Jane  184S     There  were,  however,  some  objections  stated  in  the  argu- 
D^^       menl,  which  it  is  proper  to  notice. 

Littlejohn.  '^  ^^^  ^^^^>  ^^^^  ^^  ^  provision  for  an  indemnity  to  (he 
sureties  i«  the  official  bond,  it  was  against  good  morals  and 
public  policy,  especially  as  it  inchides  future  as  well  as  past 
breaches  of  duty.  BAt  we  think  there  is  no  force  in  the  argu- 
ment. We  see  no  reason  why  a  person,  who  is  entering  in- 
to a  bond  as  surety  for  the  faithful  performance  by  an  officer 
of  his  public  duties,  may  not  provide,  in  any  manner  he  can, 
for  his  counter  security.  The  principal  contracts  at  the 
time  to  repay  to  the  surety  any  money  tlie  latter  may  be 
compelled  to  pay  for  him,  and,  therefore,  he  may  superadd 
thereto  any  further  or  collateral  security.  If  this  may  be 
done  when  the  obligation  is  contracted,  it  must  be  compe- 
tent to  do  so,  wben&ve^  the  party  apprehends  danger,  and, 
certainly,  when  an  acknowledged  ^default  has  happened. 

I  was  likewise  said,  that  as  some  of  the  property  convey- 
ed, as  the  crops,  were  perishable,  and  consumed  in  the  use, 
and  as  the  possession  was  to  be  retained  by  the  debtor,  the 
deed  is  thereby  shewn  to  be  fraudulent,  as  appearing  to  be 
made  for  the  ease  or  favor  of  the  debtor. 

If  it  so  appeared;  we  should  not  hesitate  to  pronounce  the 
deed  fraudulent.  But  the  intent  to  secure  any  benefit,  ease 
or  favor  to  the  debtor,  is  peremptorily  denied,  and  wo  do  not 
think  those  provisions  in  the  deed,  when  considered  with 
other  parts  of  it,  do  establish  such  an  intent.  The  posses- 
sion was  to  be  kept  by  Littlejohn  no  longer  than  the  proper- 
ty was  required  for  the  surpose  of  a  sale,  and  as  to  the  pe- 
riod or  terms  of  making  the  sale  he  has  no  voice,  but  they 
are  to  be  determined  by  the  creditors  at  their  will. 

It  is  true,  that  some  of  the  crops  might  be  consumed  .be- 
fore the  sale ;  but  even  that  might  be  for  the  benefit  of  the 
creditors,  as  keeping  the  property  together  until  the  crops 
growing  when  the  deed  was  made  in  July,  would  mature 
and  be  gathered,  and  have  had  in  view  rather  the  conveni- 
ence of  the  trustee  than  favor  to  the  debtor.      We  jneed  aol, 
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ho\T6ver,  farther  consider  the  point  at  present,  since  our'«n«  184» 
views  are  fully  expressed  on  it  in  Moore  ir  CoUins^  3  Dev.  Dewey 
137,  and  have  been  more  recently  repeated  in  Cannon  v  v 
Peebles^  2  Ired.  449.  If  the  sale  had  been  delayed  so  long,  ^^ 
or  if  the  proportion,  in  point  of  value,  of  the  consumable 
articles  over  those  of  a  different  character,  was  such  as  to  in- 
duce the  Court  to  believe,  that  it  was  the  object,  or  an  object 
of  the  deed  to  provide  for  Littlejohn  permanently  or  tempo- 
rarily, and  not  for  his  creditors,  it  would  be  the  duty  of  the 
court  to  pronounce  the  deed  void.  But  it  is  seldom  practica- 
ble, and  seldom  prudent,  to  have  an  immediate  sale  under 
such  assignments ;  and  until  a  sale,  if  to  be  in  a  reasonable 
time,  as  fixed  in  the  deed,  or  to  be  fixed  by  tlie  trustee  or 
creditors,  it  is  more  convenient  to  all  parlies,  that  the  posses- 
sion should  not  be  changed.  We  must  presume  the  credi- 
tors will  be  governed  by  their  own  interest  and  not  Litile- 
john's  ease,  until  the  contrary  appears,  and,  especially,  when 
any  viuw  to  his  benefit  is  so  positively  denied.  The  court 
must  therefore  declare,  that  the  plaintiff  has  not  established 
the  allegation  in  his  will,  that  the  deed  of  July  29th,  1840, 
to  John  R.  Hicks,  was  fraudulent,  and,  consequently,  it  is 
supported  as  a  valid  deed  and  security  for  such  sums  and 
debts  as  mav  remain  due  to  the  several  creditors  or  sureties 
therein  provided  for.  But  should  the  plaintiff  think  proper 
to  proceed  no  further  in  his  suit,  and  to  dismiss  his  bill  up- 
on the  declarations  thus  made,  he  may  do  so  without  costs, 
for  in  the  opinion  of  the  court,  he  had  a  right,  under  the  cir- 
cumstances, to  call  for  a  discovery  upon  most  of  the  points 
on  which  he  asked  it.  The  case  however  is  one,  on  which 
the  plaintiff,  supposing  those  two  deeds  to  be  fair,  and  sub- 
sisting securities,  has  a  right  to  relief  by  having  the  encum- 
brances cleared  from  the  property,  and  to  tkat  end,  to  have 
such  enquiries  and  accounts  taken  as  will  ascertain  the  sums 
,really  due  on  the  claims  provided  for,  so  that  they  may  be 
raised  out  of  the  property,  if  sufficient,  and  the  plaintiff  get 
satisfaction  out  of  the  surplus  if  any.  Therefore,  the  plain- 
tiff is   allo.wed  to  have  such  enquiries  upon  any  or  all  of 
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June  i84dthose  debts,  as  he  may  choose,  but  if  they  should  result  a- 
Dewey    S^^^^  ^^^i  ^^^V  ^^^^  probably  be  made  at  his  cost. 
T ,         The  plaintiff  declined  to  have  the  proposed  enquiries 

lAtUsJOIiII*  * 

made. 


Per  Curiam.  Bill  dismissed,  but  without  costs. 
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ALFRED  W.  TOMLINSON  vi.  ABSALOM  B.  BLACKBURN  &  AL. 

« 

A  man,  who  buys  property  at  an  execution  sale,  buys  it  only  subject  to  the  j^^^  ^343 
equitable  claims  then  existing  on  it  ■ 

Where  A.  had  contracted  by  covenant  under  seal  to  buy  a  tract  of  land  in  fee 
from  B.  in  which  B.  had  only  a  life-estate  at  the  utmost,  his  wife  being  en- 
titled to  the  fee ;  and  under  an  execution  C,  bought  all  B*s  interest  before 
he  and  his  wife  conveyed  to  A. ;  Held  that  A.,  although  he  had  given  no- 
tice to  C.  of  his  contract  with  B.,  could  not ,  recover  the  land  from  C.  with- 
out paying  him  at  least  the  value  of  B's.  life  estate,  although  A.  after  such 
sale  by  execution  had  paid  B.  all  he  had  contracted  to  pay. 

The  cases  of  Dudley  v  Cole,  1  Dev.  6l  Bat.  £q.  429 ;  Freenum  v  IRll,  1  Bev. 
dt  Bat.  Eq.  889,  and  Lynch  v  Gibson,  N.  C.  Term  Rep.  244,  cited  and  ap- 
proved. 

This  was  an  appeal  from  an  interlocutory  order  of  the 
Court  of  Equity  of  Iredell  County,  at  Fail  Term,  1842,  his 
Honor  Judge  Nash  presiding,  refusing  the  motion  to  dis- 
solve the  injunction,  which  theretofore  had  been  obtained  in 
the  case,  and  directing  the  injunction  to  stand  over  until  the 
final  hearing  of  the  cause. 

The  facts  disclosed  by  the  bill  and  answers  are  stated  in 
the  opinion  delivered  in  this  court. 


Caldwell  for  the  plaintiff. 

/.  £F.  Bryan  and  Boyden  for  the  defendants.^ 

Gaston,  J.  The  substance  of  the  plaintiff's  bill  is,  that 
on  the  4th  of  January  1841,  he  contracted  with  one  Thomas  J. 
Lazenby  for  the  purchase  of  a  tract  of  land,  whereof  the 
said  Lazenby's  wife,  by  whom  the  said  Thomas  bad  issue,. 
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June  1843  was. Seized  in  fee,  that  thereupon  Lazfenby  executed  to  him  a 
Tomlinson  f^o^d  in  the  penal  sum  of  $1050,  with  condition  to  make  a 
^  good  and  lawful  title  for  the  land  as  earl 7' as  the  same  could 
'  be  done,  and  he  executed  unto  the  said  Lazenby  his  bond  for 
the  sum  of  $375,  payable  in  good  negotiable  notes,  and  also 
another  bond  for  $150,  payable  in  a  four  horse  wagon,  a- 
mounting  together  to  $525,  the  stipulated  price  of  the  land. 
The  plaintiff  further  states,  that  on  the  ITth  of  February 
following  a  deed  was  executed  in  the  name  of  Iiazenby  and 
wife,  but  which,  because  of  some  error  or  informality  in  the 
commission  for  taking  her  examination  and  in  the  return  the 
commission,  operated  in  law  as  the  deed  of  Lazenby  onh/f 
whereby  the  said  Lazenby  and  wife  were  declared  to  bar- 
gain and  sell  the  said  land  to  the  plaintiff  and  his  heirs  for- 
ever, and  thereupon  the  plaintiff  entered  into  the  possession 
thereot  The  bill  then  states,  that  at  the  February  Term 
1841  of  Iredell  County  Court,  which  was  before  the  execu- 
tion of  the  said  conveyance,  a  judgment  was  obtained  a- 
gainst  said  Lazenby ;  that  an  execution  tested  of  that  term 
issued  to  the  sheriff  and  was  by  him  levied  upon  said  land  ; 
that  a  sale  was  made  by  the  sheriff,  notwithstanding  the 
plaintiff  gave  notice  of  his  equitable  interest  in  the  said  land', 
that  the  defendants  bought  the  land  at  said  sale,  and  one 
of  them,  Blackburn,  hath  taken  a  conveyance  from  the  sher- 
iff and  has  since  brought  an  action  of  ejectment  to  turn  the 
plaintiff  out  of  possession.  The  bill  avers,  that  the  plaintiff, 
believing  himself  to  be  unquestionably  the  owner  in  equity 
of  the  land  aforesaid,  and  supposing  himself  bound  by  the 
contract  with  Lazenby  to  pay  the  amount  of  his  bonds  to- 
Lazenby,  hath,  since  the  sale  as  aforesaid  by  the  sheriff,  paid 
up  the  whole  thereof,  except  about  the  sum  of  $25,  and  the 
deed  previously  executed  has  been  so*  acknowledged  by 
Lazenby's  wife  as  to  render  the  same  effectual  as  her  convey- 
ance. In  addition  to  this,  which  we  deem  the  subsistence 
oi  the  bill,  there  arestatementsof  conversations  between  the 
plaintiff  and  the  defendants  jointly  or  severally,  and  coofer* 
ences  between  the  defendants,  from  which  may  be  mferred  a 
cbarge  that  the  defendantshad  combined  to  run  .up  the  lanci 
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at  the  sheriflf'ssale  to  a  high  price  and  to  get  the  plaintiff  to  June  1843 
take  it  at  that  price  as  bid  off  for  him.  The  answer  of  the t^^m^^ 
defendant  Tomlinson  disclaims  his  havi-ns:  had  any  connec-  v 
tion  with  the  other  defendant  in  the  purchase  at  the  sheriff's 
sale,  or  having  any  interest  whatever  in  the  land.  That  of 
the  defendant,  Blackburn,  declares  that  he  did  bid  off,  as  the 
agent  of  the  plaitHiff ;  that  he  has  offered  to  the  plaintiff  the 
benefit  of  the  said  bid,  which  the  plaintiff  hath  refused  ;  that 
he  hath  accordingly  taken  a  conveyance  from  the  sheriff  and 
brought  his  ejectment  because  of  his  refusal,  and  he  yet  pro- 
poses to  surrender  his  legal  title  to  the  plaintiff  on  being  re- 
paid the  price  he  gave  for  the  land  and  his  costs.  Both  the 
defendants  give  their  explanations  of  the  conrersations  and 
conferences  staled  in  the  bill,  repelling  the  charges  of  com- 
bination. Upon  the  coming  in  of  these  answers,  it  wa9 
moved  by  the  defendants  to  dissolve  the  injunction,  which 
had  been  granted  upon  the  filing  of  the  bill,  against  the  pro- 
ceeding ill  the  action  of  ejectment  instituted  by  Blackburn.  « 
This  motion  was  refused,  and  from  the  interlocutory  order, 
keeping  up  the  injunction,  the  defendants  were  permitted  to 
appeal  to  this  court. 

It  seems  to  us  that  there  is  no  equity  in  the  cause  made 
by  the  bill  to  warrant  the  injunction.  At  the  teste  of  the 
execution  under  which  Blackburn  bought,  Lazenby,  the 
debtor,  was  seized  of  d  legal  estate  as  tenant  by  the  curtesy 
initiate,  for  the  term  of  his  life,  and  this  estate  was  liable  to 
sale  under  that  execution.  If  Blackburn  purchased  for  him- 
self, he  acquired  under  the  sheriff's  conveyance  that  legal 
estate,  subject  of  course  to  all  the  equities  in  relation  thereto 
which  bound  Lazenby.  Dudley  v  Cole^  1  Dev.  &  Bat.  £^. 
429.  Freeman  v  Hill,  Do.  389.  The  plaintiff,  who  had 
then  paid  no  part  of  the  purchase  money  under  his  contract, 
had  no  right  to  demand  a  conveyance  of  this  legal  estate 
from  Blackburn,  without  paying  to  Blackburn  either  what  it 
cost  him  or  a  ratable  part  of  the  price  which  the  plaintiff  had 
stipulated  to  give  for  the  fee  simple  interest.  Lynch  v  Gib^ 
son,  N.  0.  Term  Reps.  244.  Forth  v  Duke  of  Norfolk^  4 
Mad.  507.  (note.)     Blackburn,  not  Lazenby,  was  then  th^ 

L3 
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Jtfne  1843  owner  of  the  life  estate,  and  Blackburn,  not  Lnzenby,  was 
ToBiiixiion  equitably  entitled  to  the  price  thereof,  if  the  plaintiff  chose 
▼  to  insist  on  the  purchase.  The  plaintiff  had  his  remedy  a- 
'  gainst  Lazenby  on  the  bond  to  make  a  good  title,  or  he  might 
have  rescinded  the  contract  altogether  and  had  his  covenants 
delivered  up.  His  voluntary  act,  after  it  had  been  ascer- 
tained chat  Lazenby  could  not  convey  the  free-hold,  because 
it  had  been  assigned  to  Blackburn,  in  paying  to  Lazenby  the 
entire  price  of  the  tract,  may  have  been  done  as  he  alleges 
trader  the  supposition  that  Lazenby  bad  a  right  to  receive 
it.  But  this  was  a  mistake,  and  he  had  no  equity. to  throw 
the  loss  thereby  sustained  upon  Blackburn,  who  in  no  manner 
caused  the  mistake.  U,  on  the  other  hand,  he  chooses  to  re- 
gard Blackburn  as  having  bought  Lazenby 's  legal  estate /or 
hifiii  nothing  is  as  yet  satisfactorily  disclosed,  which  entitles 
bim  to  an  assignment  of  that  estate  upon  more  favorable 
terms  than  those  which  Blackburn  agrees  to  accept.  It  is 
the  opinion  of  this  court  that  the  injunction  ought  to  have 
been  dissolved,  and  this  opinion  must  be  certified  to  the 
Court  of  Equity  for  the  county  of  Iredell.  The  plaintiff 
must  pay  the  costs  of  the  appeal.        ' 

Per  Curiam.  Ordered  accordingly. 
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JOHN  McLURE  vs.  ANTHONY  BENCENI  &  AL. 

Where  a  creditor  obtaiud  a  judgment  in  another  State  against  a  debtor  leaiding  June  1843 
there,  and  the  property  of  the  debtor  is  removed  to  this  State,  a  creditor,  who  — — 
attachea  it  in  this  State,  without  fraud  ani  for  a  bona  fik  debt,  shall  held 
it  against  such  judgment  creditor. 

A  creditor,  who  has  obtained  a  judgpnent  at  law  in  another  State,  cannot  re- 
ceive the  extraordinary  aid  of  a  Court  of  Equity  in  this  State  to  enforce 
such  judgment 

Courts  of  Equity  in  this  State  will  only  lend  their  assistance  in  enfordng  Che 
satisfaction  of  judgments  at  law  obtained  in  their  own  State. 

This  case  was  brought  up  by  appeals  of  both  the  plain- 
tiff and  some  of  the  defendants  from  interlocutory  orders 
made  at  the  Spring  Term  1843  of  Rowan  Court  of  Equity, 
his  Honor  Judge  presiding.      The  following  is  a 

summary  of  the  case : 

The  bill  was  filed  on  the  8th  of  January  1843,  and  states 
that  on  the  3d  day  of  that  month,  the  plaintiff  recovered  a 
judgment  in  the  Court  of  Common  Pleas  for  Union  District, 
in  South  Carolina,  against  Daniel  Thomas,  the  elder,  for  a 
debt  of  $890  74  cents^  besides  costs  ot  suit :  That  tlie  plain- 
tiff was  a  citizen  of  South  Carolina,  as  are  all  the  parties  de- 
fendants except  Benceni :  That,  at  the  time  of  rendering  the 
judgment,  D.  Thomas,  the  debtor,  was  in  possession  of  three 
slaves,  which  were  liable  to  be  sold  on  execution  for  the 
debt  and  were  of  value  suf&cient  to  satisfy  it :  and  that  he 
had  no  other  property  in  South  Carolina,  out  of  which  the 
debt  could  be  raised.  The  bill  further  states,  that  with  the 
view  of  defeating  the  plaintiff  of  his  debt  by  withdrawing 
those  negroes  from  the  reach  of  an  execution  on  the  plaio^ 
tiff's  judgment  and  by'covering  them  with  a  pretended  pri- 
or incumbrance  in  this  State,  Daniel  Thomas  the  elder, 
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Jane  1843  Daniel  Thomas  the  younger,  James  Thonias  and  Amanda 
McLure    Thomas,  (which  three  last  named  persons  are  the  children 
V        of  Daniel  the  elder,)  and  A.  L.  Hall,   by   concert  among 
themselves  and  with  Benceni,  who  resides  in  Salisbury,  in 
North  Carolina,  secretly  removed  the  slaves  from  South- 
Carolina  into  Rowan  county,  and  that  Benceni  immediately 
levied  an  original  attachment  on   them  as  the  property  of 
Daniel  Thomas  the  elder  for  a  large  debt  alleged  therein  to 
be  due  from  him  to  Benceni.     The  bill  charges,  thnt  the  pre- 
tended debt  to  Benceni  is  not  a  true  ohe,.  but  altogether  fic- 
titious, and  raised  by  the  joint  contrivance  of  the  defendants 
for  the  sole  purpose  of  baffling  the  plaintiff  and  hindering 
him  of  his  debt.     It  also  further  states,  that  the  defendants, 
Daniel  the  younger,  James  and  Amanda  set  up  a  claim  to  the 
slaves  under  some  pretended  conveyance  from  their  said  fa- 
ther, sent  ihem  into  North  Carolina  by  the  defendant  Hall, 
and  authorized   Benceni   to  have  them  seized  and  held  by 
him  under  their  claim,  also,  and  for  their  benefit ;  and  there- 
upon the  bill  charges,  that  the  pretended  conveyance  from 
Daniel  the  elder  to   his  children   was  voluntary  and  made 
without  any   valuable  consideration,  and  was  made  many 
years  past,  when  the  children  were  in  tender  infancy,  and 
was  not  proved  or  registered  or  made  public ;  and  that  the 
father  thereafter  continued   in   the  possession  of  the  slaves, 
using  them  as  his  own,  up  to  the  time  of  their  removal  into 
this  State,  a  period  of  twelve  years  ;  and^  so,  that  the  same 
was  fraudulent  and  void  as  against  persons  giving  credit  to 
the  father.     The  bill  then  charges  several  matters  tending  to 
impeach  tha  justice  of  Benceni's  demand,  on  which  he  is< 
sued  the  attachment ;  and  it  pirays  a  discovery  from  all  the 
parties,  that  an  account  may  be  taken  between  Daniel  the 
elder  and  Benceni,  and,  if  any  balance  be  bound  in  favor  of 
the  latter,  that  it  be  paid,  and,  beyond  such  sum,  that  the 
negroes  be  condemned  to  the  satisfaction  of  the  plaintiff's 
debt. 

The  parlies  severally  answered  \  and  all  of  them  denied 
any  concert  between  Benceni  and  any  others  of  the  defend- 
ants.    The  answers  of  the   children   of  Daniel  the  elder^ 
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state,  that  the  negroes  did  not  belong  to  their  father,  but  Jun«  ^^3 
were  their  property,  under  a  written  conveyance  made  by  McLuto 
their  father,  in  September,  1829.  They  state  that  the  con-  ^  . 
veyance  was  not  fraudulent,  nor  in  any  manner  intended  to 
hinder  or  delay  their  father's  creditors,  but  was  bonajide 
intended  as  a  reasonable  provisioa  for  these  defendants. — 
They  say  that  their  father  had  then  an  ample  estate,  exceed- 
ing by  the  sum  of  about  $10,000,  all  the  debts  he  owed,  and 
and  a  number  of  other  children  \  and  that  he,  about  that 
time,  advanced  some  of  Ijis  other  children,  who  had  come  of 
full  age,  and,  with  a  view  of  placing  on  equal  footing  with 
those  children  these  defendants  also,who  were  deaf  and  dumb, 
he  gave  to  them  the  slaves  in  question,  which  were  not  of 
greater  value  than  the  advancement  their  father  might  neces- 
sarily make  to  them.  They  admit  that  the  deed  had  not  been 
recorded,  and  give  as  a  reason  therefor,  that  another  person, 
unadvisedly,  and  without  their  knowledge,  cancelled  it  by 
tearing  off  the  donor's  name ;  but  they  say  that  it  was  a 
matter  of  notoriety.  And  they  insist,  that  the  conveyance 
is,  under  those  circumstances,  valid  in  the  law  of  South 
Carolina,  where  all  the  parties  and  the  slaves  resided.  They 
deny  that  they  removed  the  slaves  f-om  South  Carolina  by 
concert  with  or  without  the  knowledge  of  their  father ;  but 
they  admit  that  they  delivered  them  to  the  defendant.  Hall, 
AS  their  agent,  lo  bring  them  into  this  State,  with  the  view  of 
avoiding  their  seizure  by  the  plaintifl^,  and  a  tedious  and  ex- 
pensive litigation  with  him.  They  say  likewise,  (liat  they 
have  no  knowledge  of  their  father's  debt  to  Benceni ;  but 
they  deny  that  the  negroes  are  liable  therefor,  or  that  they 
consented  that  Benceni  should  levy  on  or  take  them  in  any 
way,  or  suspected  that  he  intended  to  do  so,  until  they  heard 
that  he  had  done  it. 

The  answer  of  Hall  disclaims  any  interest  or  claim  in 
himself;  and  states  that  he  was  employed,  merely  as  an  a- 
gent,  by  Daniel  Thomas,  the  younger,  for  himself,  his  bro- 
ther and  sister,  to  bring  the  negroes  into  this  State  for  them. 

The  answer  of  Benceni  denies  any  concert  between  him- 
self and  any  of  the  other  parties,  and  states  that  he  had  no 
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Jano  1843  suspicion  that  the  slz^ves  were  to  be  removed  until  he  saw 
McLure    them  in  Salisbury ;  that  he  then  understood  from  Hall  why 
^    .    they  had  been  brought  there,  and  believing  that  in  law  they 
encom.  ^^^  ^^^  proyerty  of  Daniel  Thomas,  the  elder,  and  liable 
for  his  debts,  he  took  out  an  attachment  for  a  debt  that  per- 
son owed  him,  and  had  the  negroes  attached  and  taken  into 
the  custody  of  the  sheriff.     The  answer  then  sets  forth  the 
account,  on  which  the  attachment  was  founded,  on  which  a 
balance  of  $1107  96$,  appears  to  be  due  to  this  defendant ; 
and,  after  explaining  the  matters  charged  in  the  bill  as  im- 
peaching his  demand,  the  answer  states  that  balance  to  be 
justly  due. 

On  the  filing  of  the  bill  an  order  of  sequestration  was 
made,  and  a  writ  issued,  under  which  the  sheriff  held  the 
negroes. '  On  the  coming  in  of  the  answers,  and  on  the  mo- 
tions of  the  defendants  respectively  to  discharge  that  order 
and  to  set  the  negroes  at  large,  the  court  granted  the  motion 
on  behalf  of  Benceni  and  with  costs,  and  refused  the  mo- 
tion  on  the  part  of  the  other  defendants,  but  continued  the 
order  until  the  hearing.  And  thereupon  the  plaintiff  ap- 
pealed from  the  former  part  of  the  order  in  fafvor  of  Bence- 
ni, and  the  children  of  Daniel  Thomas  the  elder  appealed 
from  the  residue  of  the  decree. 


Mexander  for  the  plaintiff. 

Caldwell  and  Boyden  for  tho.  defendants. 

RuFFiN,  C.  J.  The  question  raised  by  these  appeals  is^ 
whether  the  plaintiff  has  such  an  interest  in  the  slaves  in 
controversy,  or  has  stated  such  a  case  as  authorizes  the  court 
to  interfere  with  the  possession  of  them  by  the  defendants,  or 
to  interrupt  legal  proceedings  between  the  defendants  them- 
selves, for  the  purposes  respectively  of  asserting  a  title  to 
the  slaves  in  some  of  the  defendants,  or  of  asserting  by  an- 
other a  right  to  satisfaction  out  of  them  for  the  debt  of  yet 
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another  of  the  defendants,   by  laying  hold  of  the  property  June  i843 
and  bringing  it  into  this  court.  McLura 

As  between  the  plaintiff  and  Benceni  separately,  there  g^^^^ 
would  seem  clearly  to  be  no  ground  for  the  interposition  of 
the  Court  of  Equity.  They  both  claim  as  creditors  of  the 
same  person,  each  insisting  that  the  negroes  are  the  property 
of  that  person,  and  liable  for  his  debt^.  Even  if  it  were 
true,  that  the  negroes  were  brought  into  this  State  at  the  in- 
stance of  Benceni,  in  order  that  he  might  gain  a  preference 
over  the  plaintiff  by  attaching  here  before  the  other  could 
seize  in  South  Carolina,  there  would  be  nothing  for  the  cog- 
nizance of  this  court.  It  would  be  simply  a  case  of  legal 
priority,  obtained  by  a  vigilant  creditor,  against  which  equity 
could  not  relieve  at  the  instance  of  a  less  active  creditor,  who 
had  no  specific  tide  or  lien  on  this  property.  But  all  agen- 
cy on  the  part  of  Benceni  in  getting  the  negroes  here  is  de- 
nied, and  it  seems  he  owes  his  priority  to  good  luck  rather 
than  any  foresight  of  his  own.  The  plaintiff,  therefore,  has 
nothing  but  his  own  want  of  diligence  to  find  fault  with  up- 
on this  part  of  the  case.  How  far  the  Court  of  Equity  might 
go  in  relieving  at  the  instance  of  a  creditor  by  judgment  and 
execution  against  an  an  attachment,  upon  the  ground  that 
the  debt  therein  demanded  was  not  real,  and  that  the  process 
was  sued  out  and  kept  on  foot  collusively  for  the  purpose  of 
covering  the  property  and  withdrawing  it  from  the  reach  of 
just  creditors,  we  do  not  think  it  necessary  to  say  definitely. 
Probably  the  nature  of  the  debt  and  the  fraudulent  purpose 
might  be  inquired  into,  in  the  same  manner  and  for  the  same 
purpose,  as  if  the  proofs,  instead  of  being  an  attachment, 
were  an  execution  on  a  fraudulent  judgment.  Bat  in  this 
case  the  debt  appears  to  be  due  to  Benceni  in  the  first  place, 
and,  in  the  next,  all  concert  between  that  party  and  all  the 
others  is  denied;  and  it  is  evident  that,  whether  the  debt  be 
owing  or  not,  Benceni  really  claims  it  as  against  his  alleged 
debtor,  and  that  his  attachment  is  a  hena  jide  litigation  to 
obtain  satisfaction  out  of  this  property,  as  against  all  the  oth- 
er parties,  plaintiff  and  defendants.  There  is  then  no  prin- 
ple>  on  which  the  jurisdiction  can  be  changed,  or  an  impedi- 


618  EttUlTY  GASES  IN  THE 

Juno  1843  rueiu  throwu  in  the  way  of  this  defendant  in  prosecuting  bis 
McLure  '^fif'*'  remedy,  and'  keeping:  all  the  advantages  which  he 
"  .  thereby  has  at  law.  Upon  this  ground  alone,  therefore,  the 
court  would  hold,  that  there  was  no  error  in  so  muchof  tho 
decree  as  the  plaintifT  appealed  from,  and  order  it  to  stand  af- 
firmed, with  costs  to  Benceni,  But,  in  truth,  the  cause,  as 
between  these  parties,  need  not  be  determined  on  those  par- 
ticular  circnmstances,  but  falls  within  a  general  principle, 
on  which  the  whole  case  must  be  decided  against  the  plain- 
tiff, as  we  think. 

The  general  principle  alluded  to  is  this  :  that  a  creditor, 
by  judgment  in  another  State,  against  a  citizen  of  the  same 
State,  cannot  come  into  this  State  for  satisfaction  out  of  the 
debtor's  property,  situated  here.      We  do  not  take  notice  of 
claim  set  up  to  the  negroes  by  the  children  under  the  father's 
gift;  because  assuming  them   to   belong  to  the  father,  the 
plaintiff  cannot  reach  them  in  this  way.     The  proceeding  is 
primcB  impvessionis.      We  are  not  informed  of  any  thing, 
that  can  be  made  to  serve   as   a  precedent ;  though^  doubt- 
less, the  case  has  occurred   in   very   many  instances,  where 
the  debtor  had  no  property  in  the  State,  in  which  the  judg- 
ment was  rendered,  but  it  was  removed  into,  or  before  was 
situate  in  another  State ;  and  attempts  like  the  present  would 
have  been  often  made,  if  they  could    have   been    caried 
through.    It  is  true,  the  judgment  of  the  court  of  one  State 
is  deemed  valid  and  conclusive  in  the  courts  of  a  sister  State. 
What  was  done  under  a  judgment  in  the  State,  in  which  it 
was  rendered,  is  sustained  by   them,  if  brought  into  litiga* 
tion  in   the   courts  of  another  State.    So  the  latter  courts 
will  aid  in  its  execution,  when  necessary  to  render  it  effect- 
ual.    But  they  give  such  aid  in  its  execution  by  receiving  it 
as  evidence  of  a  debt,  or  of  property,  when  it  is  made  the 
direct  subject  of  action  or  of  defence  in  those  courts;  and 
in  no  other  manner.     At  least  we  are  not  aware  of  any  case^ 
in  which  the  court  of  one  State  has  undertaken  to  give  an 
extraordinary  remedy  to  a  creditor,  by  judgment  in  another 
State,  merely  on -the  ground,  that  the  laws  of  his  own  State 
did  not  furnish  an  effectual  remedy.    If  such  be  the  fact,  hff 


SUPREME  COURT  OF  NORTH  CAROIJNA.  519 

must  look  to  his  own  domestic  authorities  to  alter  and  amend  Juno  1843 
their  laws,  and  not  to  the  tribulals  of  another  State  to  supplj^  lAcLnn 
thai  want  of  an  effectual  remedy.     But  every  country  must     *  ▼ 
bo  presumed  a  competent  judge  ot  the  justice  due  between     ®"^™' 
its  own  citizens,  and  to  provide  effectual  means  for  adminis- 
tering it.    Therefore,  if  these  negroes  be  the  property  of 
Daniel  Thomas  the  elder,  and  were  subject  to  the  plaintiff's 
satisfaction,  it  cannot  be  supposed  that  the  law  of  South 
Carolina  will  not,  in  some  manner,  compel  him  to  assign 
them  to  the  plaintiff,  or  to  some  of&cer  of  the  law,  to  dispose 
of  and  apply  the  proceeds  for  the  benefit  of  the  plaintiff  and 
his  other  creditors.    So  if  the  children   of  Thomas   have 
done  the  plaintiff  a  wrong  in  removing  the  negroes,  it  is  a 
wrong,  made  so  by  the  laws  of  South   Carolina,  and  perpe- 
trated there  by  her  own  citizens,  who  must  be  taken  to  be 
duly  amenable  to  her  laws.     Hence  there  is  no  reason  for 
the  interference  of  our  courts  between  persons,  all  whom 
are  alien  to  our  laws  and  tribunals,  and  have  access  to  their 
native  institittions.    It  may  be  here  observed,  that  in  this 
spirit  is  our  attachment  law  conceived  ;  which  gives  not  that 
remedy  against  a  person  residing  in  another  government 
Co  another  person  also  residing  in  another  government.    We 
believe,  that  a  similar  provision  is  fonnd  in  the  codes  of  all 
the  States,  which  give  the  process  of  attachment ;  and  it 
proceeds  on  the  idea,  that  it  is  not  iucuiiibent  upon  one  State 
to  administer  justice  between  citizens  and  inhabitants  of  oth- 
er States,  but  recourse  may  be  had  to  the  country  having 
jurisdiction  over  the  persons.     A  judgment  in  another  State 
cannot  be  enforced  here,  by  process  of  execution  issued  by 
our  courts  in  the  first  instance ;  for  the  defendant  has  a  right 
to  contest  the  fact,  whether  it  be  a  judgment  in  another  State 
or  not.     Therefore,  it  must  be  made  the  subject  of  an  a<^tion 
here,  and  tfie  demand  become  due  by  a  judgment  of  our 
courts,  before  the  party  can  have  execution  here.     We  enter- 
tain that  jurisdiction,  because  the  party  has  come  within  the 
State  ;  and  we  execute  against  him  our  own  judgment.  But 
as  we  cannot  execute  a  judgment  abroad  by  process  here  at 
law,  so  it  seems  necessarily  to  follow,  that  a  Court  of  Equi* 

M3 
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June  1843  fy  here  ought  not  to  condemn   property,  that  it  cai>  lay  hold 
McLure    ^f  foT  the  satisfaction  of  such  a  judgment.     Equity  is  an- 
^    .    ciliary  to  the  law  in  aiding  creditors  by  judgment  and  exe- 
cution in  our  own  courts,  where  it  is  necessary  for  their  sat* 
isfaction.    But  then  the  persons  and  property  are  within  the 
State,  and  no  jurisdiction  is  arrogated  over  persons  or  things 
abroad.     The  interposition  of  the  court  is  here  invoked  up- 
on the  same  plea  of  necessity.     But  it  is  not  a  similar  neces- 
sity ;  nor  one  that  can  be  admitted  to  exist.     The  supposed 
necessity  consists  in  a  defect  imputed  to  the  law  of  the  coun^ 
try,  to  which  all  the  parties  belong,  in  not  providing  against 
the  power  ot  a  debtor  to  put  his  property  out  of  the  way  of 
his  creditor,  or  in  not  compelling  him  to  produce  it  or  make 
'    it  subject  to  the  debt,  or  in  not  giving  just  redress  against 
third  persons,  who  have  aided' the  debtor  in  such  his  wrong- 
ful acts.    It-  may  be,,  that  the  law  of  South  Carolina  is  lame 
in  all  these  particulars^  and  that  help  from  some  other  quatr 
ter  is  necessary.    But  we  cannot  believe,  Uiat  by  process  a- 
gainst  the  body  or  some  other  means,  the  creditor  cannot 
have  due  redress  in  his  own  State.    If,  however,  it  should 
be  otherwise,  the  necessity  of  the  plaintifi'&  case  calls  for 
legislative  assistance  at  home,  and  cannot  instigate  the  judi- 
cial tribunals  of  this  State  to  enforce  a  judgment  not  ren*- 
dered  here,  and  against  a  person  not  resident  within  our  ju- 
risdiction. 

Our  opinion  therefore  is,  that  so  mush  of  the  decree  as 
oontimied  the  order  of  sequestration  against  any  of  the  de- 
fendants was  erroneous,  and  ought  to  be  reversed  with  costs 
to  the  defendants.  All  which  must  be  certified  to  the  Cour4 
of  Equity. 

Pkr  Curiam.  Ordered  accordingly. 
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WILLLIAM  DA.LTON  AND    OTHERS    w.    HAMILTON   SCALES 

OTHERS. 

Two  brothers  inherited  land  from  their  father,  which  was  divided  between  Jane  1843 
them.  They  were  also  equally  entitled  to  the  rereraion  in  another  tract  of 
land,  which  had  been  allotted  to  their  father's  widow,  Charlotte  Detheridge, 
as  her  dower,  and  on  which  she  resided.  One  of  the  brothers  died  intestate 
and  without  issue,  leaving  the  other  btether  his  heir  at  law.  This  brother 
aftewards  died,  leaving  a  will.  By  one  clause  of  this  will  he  devises  aa 
follows :  "  Having  understood  that  it  is  the  prevailing  opinion  among  anua> 
ber  of  people  that  I  am  the  proper  heir  to  the  estate  of  my  brother  Phile- 
mon Detheridge,  deceased,  and  not  knowing  the  law  in  such  cases,  and  be- 
ing desirous  that  my  sister-in-law,  Elizabeth  Etheridge,  should  heir  the 
same ;  and  to  prevent  disputes  that  might  arise   concerning  said  estate,  I 

•  give  and  bequeath  to  my  said  sister-in-law,  Elizabeth  Detheridge,  widow  of 
my  brother  Philemon,  deceased,all  my  right,  title  and  interest  to  that  estate  and 
every  part  thereof;  and  further,  it  is  my  will  arid  desire  that  the  above  clause 
should  be  distinctly  understood  that  it  is  my  will  and  desire  that  my  said  sister- 
in-law,  Elizabeth  Detheridge,  should  Jieir  that  e8tate,«nd  every  part  thereof,  re- 
al and  personal,  notwithstanding  the  laws  of  my  country  might  or  would  make 
me  the  proper  heir  to  the  saDe."  In  a  subsequent  part  of  the  will,  the  tes- 
tator thus  devises :  **  And,  furthermore,  it  is  my  will  and  desire  that  my  ex- 
eeutor  sell,  at  the  death  of  Charlotte  Detheridge,  my  lot  or  tract  of  land 
whereon  she  bow  liws,  and  whenever  to  the  amount  of  six  hundred  dollars 
in  the  heads  of  the  executor,  I  give  and  boquealh  that  much,  six  hundred 
doUars,  to  I.  A.  J.,  T.  H.  J.,  G.  D.  J.,  J.  J.,  C.  T.  J.  and  F.  G.  J.  children  of 
my  uncle  J.  Js.  to  be  o  jually  divided  between  them,  giving  each  one  hun- 
dred dollars ;  and  whatever  money  is  then  remaining  in  the  bands  of  my 
executor,  my  will  and  desire  is,  that  it  be  equally  divided  between  the  diil- 
dien  first  named,  Patsy  Detheridge,  Sally  Dalton,  William  Dalton,  Eliza- 
beth Dalton  and  James  Dalton,  giving  Patsy  Detheridge  one  sixth  part" — 
Meld  that  the  moiety  of  the  dower  of  land,  which  had  belonged  to  the  de- 
ceased brother,  did  not  pass  under  the  latter,  but  was  included  and  devised 
in  the  former  ef  these  clauses. 

This  bill  was  filed  in  Rockingham  Court  of  Equity,  and 
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June  1843  answers  having  been  put  in,  the  cause  was  set  for  hearing 

Dalton  .  "P^"  ^^^®  ^^^^  ^"^   answers,  and  at  Spring  Term,  lS43,  of 

V        that  court,  was  ordered  by  consent  of  parties  to  be  sent  to 

the  Supreme  Court  for  hearing.     The  facts  of  the  case  were 

these : 

George  Detheridge,  formerly  of  the  county  of  Rocking- 
ham, died  intestate  many  years  since,  seized  of  a  large  real 
estate,  whicii  descended  to  his  two  sons,  Robert  and  Phile- 
mon, as  tenants  in  common.  Partition  was  made  between 
them  of  all  this  estate,  except  a  tract  of  250  acres,  which 
was  allotted  to  Charlotte,  the  widow  of  George  D.  Deth- 
eridge, as  her  dower,  and  remained  undivided.  Phileor.on 
'  died  intestate  and  without  any  lineal  descendant,  and  Robert 
was  his  only  heir  at  law.  Robert  died  about  the  year  1817, 
and  upon  the  construction  of  his  will  depends  the  desision  of 
the  controversy  before  us.  In  a  part  of  this  will  the  testator 
thus  expresses  himself:  <  Having  understood  that  it  is  the 
prerailiag  opinion  among  a  number  of  people  that  I  am  the 
proper  heir  to  the  estate  of  my  brother  Philemon  Detheride, 
deceased,  and  not  knowing  the  law  in  such  cases,  and  being 
desirous  that  my  sister  in-lnw,  Elizabeth  Detheridge,  should 
have  the  same,  and  to  prevent  disputes  that  might  arise  con- 
cerning said  estate,  I  give  and  bequeath  unto  my  said  sister- 
in-law,  Elisabeth  Detheridge,  widow  of  my  brother  Phile- 
mon, deceased,  all  my  right,  title  and  interest  to  that  estate, 
and  every  part  thereof;  and  further,  it  is  my  will  and  desire 
that  the  above  clause  should  be  distinctly  understood,  that  it 
is  my  will  and  desire  that  my  said  sister-in-law,  Elizabeth 
Detheridge,  should  heir  that  estate,  and  every  part  thereof,  re 
al  and  personal,  notwithstanding  the  laws  of  my  country 
might  or  would  make  me  the  proper  heir  to  the  same.''  In 
a  subsequent  part  of  the  will,  the  testator  thus  expresses  him- 
self: "And,  furthermore,  it  is  my  will  and  desire,  that  my 
executor  sell,  at  the  death  of  Charlotte  Detheridge,  my  lot  or 
tract  of  land  whereon  she  now  lives,  and  whenever  to  the 
amount  of  six  hundred  dollars  in  the  bands  of  the  executor, 
I  give  and  bequeath  that  much,  six  hundred  dollars,  to  James 
A.  Joyce.  Tiiomas  H.  Joyce,  George  D.  Joyce,  Joseph  Joyce, 
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Charlotte  T.  Joyce  and  Felix  G.  Joyce,  children  of  my  un-  Jw»  1843 
cle  James  Joyce,  to  be  equally  divided   between  them,  giv-    Dalion 
ingeach  one  hundred  dollars  ;  and  whatever  money  ia  tbeii        ^ 
remaining  in  the  hands  of  my  executor,  my  will  and  desire 
is,  that  it  be  equally  divided  between  the  children  first  nam- 
ed, to-wit,  Patsy  Detheride,   Sally  Dalton,  Robert  Dalton, 
William  Dalton,  Elizabeth  Dalton  and  James  Dalton,  giving 
Patsy  Detheridge  one-sixth  part." 

Charlotte  Detheridge  having  died,  the  plaintiffs,  who  are 
entitled  under  the  last  mentioned  clause  of  the  will  of  Rob- 
ert Detheridge  to  the  ultimate  proceeds  of  <*  the  lot"  or  tract 
of  land,  thereby  directed  to  be  sold,  filed  this  bill  against  the 
defendants,  who  are  the  heirs  at  law  of  Elizabeth  Detheridge, 
the  widow  of  Philemon  Detheridge,  claiming  that  the  last 
mentioned  clause  of  the  will  of  Robert  Detheridge  applies 
to  and  embraces  within  its  operation  the  whole  of  the  tract, 
wiiereon  the  testator's  step-mother  then  resided,  and  therefore 
pro /a?i/o  repeals  and  makes  void  the  disposition  unto  Elizabeth 
Detheridge  of  the  undivided  half  thereof,  which  had  belonged 
to  her  husband,  the  testator's  brother  Philemon,  or,  if  this  be 
not  the  effect  of  such  conflict  between  the  two  clauses,  then 
the  latter  so  modifies  the  former,  as  to  permit  the  said  Eliza- 
beth to  take  thereunder  but  an  individual  part  in  the  moi- 
ety, which  had  been  of  her  husband,  in  common  with  the 
plaintiffs.  The  defendants  insist  in  their  answer,  that  upon 
the  whole  will  it  is  apparent,  that  the  testator  directed  the 
sale  of  that  moiety  only  of  the  tract,  which  he  held  in  com- 
mon with  his  brother  Philemon,  and  that  the  defendants  are 
entitled  exclusively  to  the  other  moiety,  under  the  gift  to 
their  mother  of  all  the  interest  of  the  testator  in  the  real  es- 
tate of  his  said  brother. 

Morehead  for  the  plaintiffs. 
No  counsel  for  the  defendants. 

Gaston,  J.     In  the  interpretation  of  wills,  it  is  the  clear 
duty  of  the  court  to  give  effect  to  each  and  every  part  of  the 


Scftles. 
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Jane  1843  instrument,  and,  if  it  be  possible,  to  reconcile  all  seeming  re- 
Dalton  pugQBQc^  between  its  different  provisions.  As  the  instru- 
ment is  an  entire  act,  intended  to  operate  altogether  and  at 
the  same  moment^  it  is  not  to  he  admitted,  unless  the  conclu- 
sion be  irresistible,  that  the  testator  had  two  inconsistent  in- 
tents, and  has  left  a  declaration  of  both  these  inconsistent  in- 
tents, as  constituting  a  law  for  the  disposition  of  his  proper- 
ty. Now  nothing  can  be  more  explicit  than  the  language  of 
the  testator  in  the  gift  to  his  brother's  widow.  Doubting, 
indeed,  whether  he  was  the  heir  of  the  deceased  brother  or 
not,  and  therefore  cautiously  abstaining  from  calling  any 
part  o\  that  property  his,  but  describing  it  simply  as  "the  es- 
tate of.  his  brother  Philemon,"  "  he  declares  nevertheless  a- 
gain  and  again,  that  if  lie  be  the  heir  to  the  estate  of  his  bro- 
ther, then  he  gives  all  his  right  and  interest  therein,  and  ev- 
ery part  thereof,  to  his  brotheF^  widow,  so  that  she  shall 
heir  the  same  and  every  part  thereof,  real  and  personal. — 
When  the  testator  subsequently  proceeds  to  give  directions 
with  respect  to  the  disposal  of  what  he  calls  "my  lot  or 
tract  of  land  whereon  Charlotte  Detherage  lives,"  it  is  im- 
possible to  suppose  that  he  had  forgotten  the  gift  made  to  his 
brother's  widow  of  his  brother's  moiety  of  that  land,  so  far 
as  he  had  or  could  pretend  any  right  or  interest  therein,  and 
it  is  exceedingly  improbable  that  he  meant  to  recal  it  either 
in  whole  or  in  part.  Now  the  two  dispositions  are  perfectly 
reconciled  by  understanding  the  testator,  when  using  the 
, phrase  «  my  lot  or  tract  of  land,"  as  designating  that  which 
was  At^  certainly  as  contradistinguished  from  that  moiety  or 
lot,  which  he  had  already  disposed  of  "  as  his  brother's  es- 
tate," and  in  respect  to  which  he  doubted  whether  it  was  his 
or  not.    The  bill  we  think  must  be  dismissed  with  costs. 

Per  Curiam.  Decreed  accordingly. 
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iOS£PH  M.  MEANS  60  AL,  v$.  ALEXANDER  H06AN  *  AL. 

Where  the  children  of  a  person,  who  had  died  intestate,  appoint  an  Attorney  Jqq^  igAft 
to  collect  moneys,  which  were  due  to  their  father  in  his  Ufe-time,  and  he  .^__^. 
collects  them- accordingly,  saeh  attorney,  cannot,  when  he  is  called  upon  ta 
account  for  what  he  has  received,  object  that  it  belonged  in  law  to  the  ad* 
ministrator  of  the  deceased  father. 

Receiving  the  money,  as  belonging  to  his  principals,  he  cannot  aAerwards  deny 
their  right  to  it. 

This  cause,  having  been  set  for  hearing  in  Randolph 
Court  of  Equity,  upon  the  bill,  answer  and  pfoo6,  was,  at 
Spring  Term  1843  of  that  court,  ordered  by  consent  of  par- 
ties to  be  transmitted  to  the  Supreme  Court  to  be  heard. 

Upon  the  hearing,  the  following  appeared  to  be  the  facts 
of  the  case : 

In  1794,  Thomas  Lytleof  Randolph  county  died,  leaving 
some  personal  property  and  two  pieces  of  of  land  iti  thai 
county,  which  by  his  will  he  bequeathed  and  devised  to  his 
wife  Catharine  for  life,  and  ader  her  death  upon  certain  lim* 
itatioos  over  which  failed ;  so  that  there  was  an  intestacy  as 
to  the  remainder,  after  the  death  of  the  wife.  The  testator 
appointed  several  executors,  of  whom  William  BeU  was  the 
survivor,  and  he  diedJn  1821,  having  made  a  will  and  ap- 
pointed Robert  Walker  and  William  Welborn  the  executoni. 
Catharine  the  widow  died  in  1812,  intestate  and  without  is- 
sue. Upon- her  death,  Bell,  the  executor,  took  into  his  pos- 
session the  slaves  belonging  to  his  testator,  and  held  them 
during:  his  life,  and,  at  his  death,  his  executors,  Walker  and 
Welborn,  took  them.  The  testator,  Thomas  Lytle,  left  no 
issue,  so  that  his  peisonal  estate  undisposed  of  Wtis  distribu- 
table, one-third  port  thereof  to  his  wi(e,  and  the  other  two- 


V 

Hogan. 


626  EQUITY  CASES  IN  THE 

Jane  i84  3thirj  pa^  amongst  his  next  of  kin,   who  were  his  brother, 
Means     Henry  Lytle,  his  four  half  brothers,  and  his  half  sister  Jane 

■ 

intermarried  with  James  Montgomery.  The  real  estate  also 
descended  to  the  brother  Henry,  or  to  him  and  the  half  bro- 
thers equally.  John  Means,  one  ot  the  half  brothers  above 
mentioned,  died  intestate  in  Pennsylvania,  leaving  six  chil- 
dren his  heirs  at  law  and  next  of  kin,  namely,  Nathan 
Means,  James  Means,  John  Means,  Nancy  Means  and  Joseph 
M.  Means,  and  Jane,  intermarried  with  Nathan  Woods.  On 
tho  I9th  January,  1829,  Joseph  M.  Means  and  Nathau 
Woods  and  his  wife  Jaue,  then  residing  in  PennsyNania,  ex- 
ecuted a  letter  of  attorney  to  William  Hofiran  of  Randolph 
county  in  this  State,  authorizing  him  by  all  lawful  means  to 
ask,^ demand,  sue  for  and  receive  in  their  names,  or  in  his 
own,  to  thdir  use,  such  share  and  shares  of  the  said  estate, 
real  and  personal,  that  had  belonged  to  the  said  Thomas 
Lytle,  as  they  the  said  Joseph  M.  and  Woods  and  his  wife, 
were  entitled  to,  as  two  of  the  children  of  the  said  John 
Means  deceased,  who  was  a  half  brother  of  the  testator, 
Lytle.  And  the  present  bill  is  filed  by  those  persons,  Jo- 
seph M.  Means  and  Nathan  Woods  and  his  wife  Jane,  a- 
gainst  the  executors  of  the  will  of  said  Hogan,  who  has 
since  died,  praying  a  discovery  of  fhe  sums  and  estates,  to 
which  the  plaintiffs  are  respectively  entitled,  or  which  came 
to  the  hands  of  said  William  Hooran,  as  the  attorney  of  the 
plaintiff.  The  bill  alleges  that  in  1823  a  bill  was  filed  in 
the  Court  oi  Equity  by  certain  persons,  who  were  the  chil- 
dren of  the  testatoi^s  brother  Henry  Lytle,  (then  deceased,) 
against  Walker  and  Welborn,  the  executors  of  Bell,  and  a- 
gntnst  the  original  testator's  half  brothers  and  sister,  Benja- 
min, Adam  and  Andrew  Menus,  and  James  Montgomery 
and  his  wife,  in  which  an  account  and  distribution  of  the 
said  personal  estate  was  sought,  and  under  which  the  same 
was  decreed.  The  plaintiflfs  state,  that  they  were  not  parties 
to  the  suit,  but  that  such  proceedings  were  therein  had,  that  a 
large  number  of  slaves  belonging  to  the  estate  were  ordered 
to  be  sold  by  the  master  for  distribution,  and  it  was  referred 
to  the  mi!)ster  to  take  an  account  of  the  estate,  and  to  answer 
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and  report  the  persons  entitled  to  the  same,  and  the  propor-  Jone  I84g 
tions  to  which  they  might  be  entitled,  and  that,  in  that  man-    Meam 
ner,  the  share  of  their  father  John  Means  deceased  in  the       ^ 
personal  estate  was  ascertained,  and  the  said  Hogan  reported 
and  declared  in  October  1831.  to  be  entitled   thereto,  as  a 
purchaser  thereof  from  the  children  and  next  of  kin  before 
mentioned  of  the  said  John  Means  deceased,  as  also  to  the 
shares  of  Adam  Means  deceased,  and  Jane  Montgomery  de- 
ceased, under  purchases  from  their  respective  next  of  kin. — 
The  bill  further  charges,  that  it  is  not  true,  that  the  plain- 
tifis  made  a  sale  of  their  share  or  any  part  of  the  estate  to 
said  Hogan,  although  it  may  be  true  that  their  brothers  did, 
and  also  others  who  had  an  interest  in  the  property ;  and 
they  aver  that  Hogan,  in  respect  to  them,  acted  as  agent  on- 
ly, for  a  compensation  that  might  be  reasonable.     It  also 
charges,  that,  at  the  sale  of  the  negroes  by  the  master,  Ho- 
gan purchased  most  of  them  at  an  undervalue,  upon  a  rep- 
resentation that  he  was  buying  for  the  owners,  and  thereby 
k^pt  off  ether  bidders,   and  that  in  that  manner  he  made 
large  profits  by  a  re-sale  shortly  afterwards,  of  which  they 
claim  the  benefit.      The  bill  further  states,  that  in  April, 

1830,  a  petition  was  exhibited  in  the  Court  of  Equity  by  the 
said  William  Hogan  and  others,  in  which  it  was  stated  that 
the  said  two  tracts  of  land,  which  descended  from  the  testa- 
tor Thomas  Lytle,  vested  in  his  said  brother  Henry  Lytle, 
and  his  four  half  brothers,  aforesaid,  and  that  (amongst 
others,)  the  children  of  the  said  John  Means  deceased,  (in- 
cluding the  plaintiff^,}  had  conveyed  their  shares  in  the  said 
lands  to  the  said  Hogan,  being  one  equal  undivided  fifth 
part  thereof,  and  praying  that  the  land  might  be  sold  for  the 
purpose  of  partition  and  the  proceeds  divided  as  therein  set 
forth:  And*  that  upon  the  petition  it  was  decreed,  in  April, 

1831,  that  the  master  should  sell  the  said  land  ;  and,  at  the 
sale,  the  said  Hogan  became  the  purchaser,  and  was  allowed 
to  retain  out  of  the  purchase  money  the  share  thereof  be- 
longing to  the  plaintiffs,  who  submit  to  affirm  the  sale  and 
receive  the  purchase  money  and  interest.  The  defendants 
put  in  their  answer,  and  therein  admit  the  letter  of  attorney 
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June  1848  made  to  their  testator  by  the  plaintiffs,  and  also  the  several 
Means  ^uits  and  other  proceedings  stated  ia  the  bill,  and  refer  for 
more  certainty  to  the  original  proceedings  themselves. — 
They  state  their  belief,  that  their  testator  did  make  a  contract 
with  the  plaintiffs  for  tiie  purchase  of  their  shares  of  the  es* 
rates,  but  they  admit  that  they  have  no  written  or  other  evi- 
dence ot  such  contract.  They,  however,  insist  on 
the  reports  and  the  form  of  the  decrees  in  those  suits,  as 
establishing  their  testator's  rights,  and  urge  that,  if  the 
plaintiffs  will  not  be  bound  by  them,  as  not  having  been 
parties  thereto,  they  cannot  take  advantage  thereof,  but  may 
litigate  now,  as  if  no  such  previous  litigation  had  existed. — 
The  proofs  are  not  voluminous,  except  so  far  as  they  consist 
of  the  proceedings  in  the  suits  referred  to  in  the  pleadings,  the 
originals  of  which,  by  the  consent  of  the  parties,  have  been 
laid  before  us.  By  them  it  appears  that  William  Began 
claimed  to  represent  in  those  causes  the  brothers  and  sister 
of  the  plaintiffs,  and  eight  or  ten  other  claimants,  under  pow- 
ers of  attorney  from  them  respectively,  in  each  of  which, 
except  that  from  the  plaintiffs,  it  was  stated  to  be  irrevocable 
and  upon  a  valuable  consideration  and  for  the  use  ot  Hogan 
himself.  But  that  from  the  plaintiffs  is  in  the  ordinary  form 
of  a  letter  of  attorney,  and  it  is  expressed  that  the  acts  there- 
by authorized  are  to  be  for  the  use  and  benefit  of  the  princi- 
pals. On  the  lOth  of  October,  1830,  Hogan  wrote  to  the 
plaintiffs  a  letter  in  the  following  words :  "  No  doubt  you 
have  long  expected  to  hear  from  me.  I  should  have  writ- 
ten but  for  the  following  reasons:  1st.  Your  letter  of  attor- 
ney did  not  come  to  hand  until  nine  months  after  it  started 
from  Washington  City.  2dly.  I  was  about  setting  out  to 
Alabama,  where  I  spent  the  winter,  and  on  my  return,  I 
found  my  lawyer  had  omitted  getting  an  order  to  sell 
the  land.  3dly.  I  then  came  to  the  conclusion  not  to  write 
until  after  our  Superior  Court,  when  I  fully  expected  to  ob- 
tain an  order.  But  I  am  sorry  to  inform  you,  that  I  was  dis- 
appointed in  consequence  of  the  Judge's  requiring  the  news- 
papers to  be  produced,  in  which  publication  wasmade,  and  I 
could  not  then  get  them.  Consequently  I  have  to  advertise  a- 
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gaio.    But  I  shall  no  doubt  obtain  an  order  of  sale  next  J»n«_[®*^ 
spring,  after  which  you  shall  hear  from  me."  Meant 


Hqgan. 


Mendenhajl  and  Iredell  for  the  plaintiffs. 
JUorehead  for  the,  defendant. 

RuFFiN,  C.  J.  There  is  no  evidence  tending  to  impeach 
the  fairness  of  the  sales  made  by  the  master,  or  of  the  con- 
duct of  Hogan  in  making  his  purchases.  He  was  the  largest 
owner  of  the  property  offered,  and  might  fairly  bid  to  en- 
hance the  price,  and  many  others  interested  were  present 
and  submitted  to  have  the  report  of  the  sales  confirmed. — 
On  the  other  hand,  the  defendants  have  failed  to  establish  a 
purchase  by  Hogan  from  the  plaintiffs.  Indeed  the  court  is 
satisfied,  that  the  truth  is  otherwise.  The  difference  in  forms 
of  the  several  powers  of  attorney  is  striking,  and  the  pre- 
sumption is  that  an  attorney  acts  for  the  benefit  of  his  prin- 
cipal, unless  the  contrary  is  clear.  But  Hogan's  letter  makes 
it  plain,  that  he  had  not  purchased.  If  he  had,  he  would 
have  taken  more  pains  to  secure  the  assignment  than  taking 
it  in  a  letter  of  attorney,  that  should  be  nine  months  in  reach- 
ing him,  and,  upon  that  delay,  he  would  have  made  enqui- 
ries about  it  and  applied  for  another.  Besides,  it  is  evident 
the  interest  and  right  remained  in  the  principals;  for  that 
only  could  have  made  them  wish  for  information  of  his  pro- 
ceedings, or  make  it  his  duty  to  communicate  it.  The  let- 
ter, indeed,  mentions  the  land  only,  but  that  is  in  reference  to 
an  order  for  the  sale  of  it.  The  agency  embraced  the  whole 
estate,  personal  and  real,  as  expressed  in  the  power  of  attor- 
ney, and  at  the  time  the  letter  was  written  the  money  for 
which  the  negroes  were  sold  was  not  collected,  nor  the 
■claimants  ascertained.  The  meaning  was,  that  when  tlie 
land  should  be  sold,  he  would  write  them  at  large  upon  the 
whole  business.  There  is  no  intimation  in  the  answer,  that 
Hogan  had  a  distinct  authority  as  to  the  personal  estate,  or 
had  made  a  purchase  of  that  prior  to  the  letter  of  attorney 
of  December,  1829.      Nor  are  the  plaintiffs  concluded  by 
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June  1843  the  terms  of  Ihe  master's  report,  and  the  decrees  in  those 
"Hl^ina  cases  for  payment  to  Hogan,  as  the  asssignee  of  the  plain- 
^  tiffs,  for  they  were  not  parties  to  the  suits.  Yet  ure  think 
that  they  may  avail  themselves  thereof  so  far  as  to  shew, 
what  sums  and  on  what  account  their  attorney  received  for 
them.  It  is  immaterial  how  their  interest  in  the  estate  was 
ascertained,  whether  by  litigation,  arbitrament,  or  account- 
ing between  the  parties;  their  attorney  is  liable  to  them  for 
whatever  he  received  for  and  as  their  shares  of  the  estate. — 
After  receiving  their  money  as  theirs,  he  is  not  at  liberty  to 
deny  their  right  to  it,  and  to  say,  for  instance,  that  the  per- 
sonal property  belonged  to  their  father's  administrator  and 
not  to  them.  That  would  have  been  an  objection  that  the 
parties,  who  then  had  to  pay,  might  have  urged.  But  if 
they  chose  to  waive  it,  and  to  pay  over  the  money  to  the  at- 
torney for  his  principals,  the  latter  may  compel  the  former  to 
surrender  it  to  them.  The  plaintiffs  must  therefore  be  de- 
clared entitled  to  such  sums  as  their  attorney  received  un- 
der their  authority,  and  it  must  be  referred  to  the  master  to 
enquire  what  they  were,  and  to  make  the  proper  charges  for 
interest  if  the  master  should  think  the  plaintiffs  entitled 
thereto,  and  also  to  make  all  just  allowances  for  a  reasonable 
compensation  to  the  defendant's  testator  and  for  the  expenses 
incurred  in  his  agency. 

Per  Curiam.  Decreed  accordingly. 
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ADOLPHUS  D.  JONES  vs.  JOHN  W.  WILLIAMS  A.  AL. 

A  testator  dcTised  thus :  "I  leave  all  my  property  to  remain  in  the  hands  of  Jane  1843 
my  wife  for  the  use  of  the  family,  until  my  two  sons,  E.  D.  J.  and  A.  D.  J.  — — — 
become  of  ag^,  or  she  marries;  and  in  either  event,  the  property  or  money 
are  to  be  equally  divided."  And  then  in  another  clause  he  says,  **  I  leave 
my  son  A.  D.  J.  the  amount  that  E.  D.  J.  expends  in  Philadelphia,  more 
than  an  equal  division  would  say,  on  account  of  the  completion  of  his  med~ 
ical  education."  E.  D*  J.  was  then  at  a  medical  college  in  Philadelphia, 
and  had  been  supplied  by  his  father  with  $700  to  cover  the  expenses  of  that 
BSBsion  of  the  college.  Heid  that  the  legacy  to  A.  D.  J.  in  this  last  dause 
applied  only  to  the  #700  advanced  in  the  father's  liletime  to  B.  D.  J.,  and 
not  to  any  further  sums  that  might  be  necessary  or  were  expended  by  £.  D. 
J.  in  completing  his  medical  education. 

Appeal  from  the  decree  of  the  Court  of  Equity  of  Rock- 
ingham county,  at  Spring  Term,  1843,  his  Honor  Judge 
Battle  presiding.  The  bill  was  filed  by  the  plaintiff  for 
the  settlement  of  his  father's  estate,  and  the  payment  of  such 
balance  as  might  be  found  due  to  him.  The  defendants 
were  the  other  legatees,  who  were  also  the  executors  of  the 
father.  The  material  facts  relating  to  the  question  deter- 
mined  by  the  Judge  below  will  bo  found  stated  in  the  opin- 
ion delivered  in  this  court. 


No  counsel  for  the  plaintiff. 

Morehadj  Graham  and  Kerr  for  the  defendants. 

Danikl,  J.  G.  W.  Jones  had  a  wife  and  two  sons.  He 
made  his  will  and  devised  his  property  thus :  "I  leave  all 
xny  property  to  remain  in  the  hands  of  my  wife  for  the  use 
x>l  the  family,  until  my  two  sons,  E.  D.  Jones  and  A.  D. 
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Jano  1843  Jones  become  of  age,  or  she  marries.  And  in  either  event, 
j^jj^  the  property  and  money  are  to  be  equally  divided."  The 
V  testator  then  appoints  his  wife  and  two  sons  executors.  His 
^  utiamtL  intention  thus  far  appears  to  be  equality  of  division  between 
his  wife  and  two  sons.  His  eldest  son.  (Erasmus,)  was  then 
attending  as  a  student  the  medical  college  at  Philadelphia  ; 
and  he  had  been  supplied  by  his  father  with  $700,  to  cover 
expenses  for  that  session  of  the  college.  The  testator  con- 
cluded his  will  with  this  clause,  « I  leave  my  son  A.  D. 
Jones,  the  amount  that  E.  D.  Jones  expends  in  Philadel- 
phia, more  than  an  equal  division  would  say,  on  account  of 
the  completion  of  his  m(*dical  education."  What  excess  in 
favor  of  A.  D.  Jones  on  the  division  of  the  property,  did  the 
testator  mean  by  this  clause  in  his  will?  The  preceding 
clause  shews  that  equality  was  his  intention.  And  the  last 
clause  we  think,  shews  the  same  intention  as  to  the  benefit 
he  designed  his  two  sons.  He  bad  placed  a  fund  of  $700  in 
the  hands  of  his  son  Erasmus,  who  was  then  in  a  course  of 
expending  it,  or  the  greater  part  of  it,  at  Philadelphia,  in  ob- 
taining or  completing  a  medical  education.  The  testator, 
th€trefore,  must  have  meant  such  an  amount  of  money,  as 
should  be  expended  by  his  son  by  his,  the  testatoiV  authori- 
ty, at  Philadelphia;  he  could  not  have  intended  by  this 
clause  any  and  whatever  amount  of  money  should  ulti- 
mately be  expended  on  Erasmus  in  completing  his  medical 
education  at  Philadelphia,  by  any  guardian  he  might  there- 
after have.  Such  a  construction  would  come  too  much  in 
conflict  with  the  provision  he  had  intended  for  his  wife ; 
her  share  might  then  be  very  materially  reduced,  which  we 
do  not  discover  that  he  intended.  We  think  that  the  decree 
made  in  the  Superior  Court  was  correct,  and  that  it  must  be 
affirmed. 


Per  Curiam.  Decree  affirmed. 
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ROBERT  FOSTER  &  AL.  va.  ROBERT  N.  CRAIGE  &  AL. 

Where  a  testator  authorized  his  executors  to  sell  all  his  land,  and,  undertaking  Jane  1843 
to  act  under  that  power,  they  sold  land  which  the  testator  bad  acquired  after  — — ^ 
the  publication  of  his  will,  Held  that  the  purchaser,  having  no  knowledge 
of  that  defeat  in  their  power,  was  entitled  to  be  relieved  in  equity  from  the 
bond  he  had  given  the  executors  for  the  purchase  money. 

This  cause,  having  been  set  for  hearing  upon  the  bills, 
answers  and  proofs,  was  at  the  Spring  Term  1843  of  Davie 
Court  of  Ekjuity  ordered,  by  consent  of  parties,  to  be  trans- 
mitted to  (he  Supreme  Court.  The  facts  are  stated  in  the 
opinion  delivered  in  this  Court. 

No  counsel  for  the  plaintifis. 

Alexander  and  Boyden  for  the  defendant?. 

Gaston,  J.  This  case  was  heretofore  brought  before  us 
on  an  appeal  from  an  interlocutory  decree,  dissolving  the  in- 
junction which  the  plaintiffs  had  obtained  on  the  filing  of 
the  bill ;  and  a  report  of  it  and  our  decision  therein,  will  be 
found  in  2d  Dev.  &  Bat.  Eq.  Reps.  209. 

The  plaintiffs,  after  the  dissolution  of  the  injunction,  had 
leave  to  amend  their  bill ;  and  accordingly,  on  the  18th  of 
October,  1839,  they  filed  an  amended  bill,  wherein  and 
whereby  they  set  forth,  in  addition  to  the  matters  contained 
in  their  original  bill,  that  the  will  of  Anderson  E.  Foster 
was  executed  on  the  18th  of  December,  1834,  and  that  at 
the  time  of  executing  said  will,  the  said  Anderson  had  no 
right  to  the  tract  of  land,  which  Robert  Foster  had  purchased 
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June  1843  from  the  defendants,  as  executors  of  the  said  Anderson  Fos- 
FoBter    ^^^i  ^^^  to  secure  the  payment  whereof  the  plaintiffs  had  ex- 
7       ecu  ted  the  bond,  whereupon  the  defendants  obtained  the 
^^^'   judgment  as  set  forth  in  the  original  bill ;  and  that  on  this 
account  they  are  advised,  that  the  defendants  had  no  author- 
ity whatever  to  sell  the  said  land,  but  that  the  same  descen- 
ded to  the  heirs  at'law  of  the  said  Anderson.     The  plain- 
tiff Robert  particularly  alleges,  that,  at  the  time  of  executing 
his  daid  bond,  he  was  himself  the  legal  and  equitable  owner 
of  the  one-fourth  part  thereof,  and  they  both  aver,  that  at 
that  time  they  were  utterly  ignorant  of  the  fact,  that  the  ex- 
ecution of  the  will  was  prior  to   the  testator's  ^purchase  of 
the  land  ;  they  state  that  Elizabeth  Nesbit  is  owner  of  one 
other  fourth  part,  that  the  children  of  Samuel  Foster  deceas- 
ed own  another  fourthi  and  that  the  defendants,  Robert  N. 
and  Burton   Craige,   with  two  others,  own   the  residuary 
fourth.    The  plaintiffs  insist,  that,  in  as  much  as  the  con-^ 
tract  for  the  sale  of  the  land  was  made  under  an  entire  mis- 
apprehension on  both  sides  of  an  authority  in  the  defend-^ 
ants  to  sell,  the  said  sale  ought  to  be  declared  null,  and  the 
plaintiffs  relieved  from  the  payment  of  the  bond  given  for 
the  price  of  the  land.     The  defendants,  in  their  answer  to 
the  amended  bill,  admit  the  fact  that  their  testator  had  not 
title  to  the  land  by  them  sold  at  the  date  of  the  will,  but 
nevertheless  insist,  that  the  executors,  the  defendants,  had-a 
valid  power  under  the   will  to  sell  it.      They  further  state, 
that  Anderson  Foster  purchased  the  land  from  John  Foster;, 
that,  at  the  sale  by  the  executors,  Richmond  Foster  bid  off 
the  land';  that  Richmond  and  John  entered  into  possession 
and  made  a  crop,  but  in  the  June  of  that  year,  Richmond 
transferred  his  bid  to  the  complainant  Robert,  who  entered 
into  the  bond  for  the  purchase  money  with  the  complainant 
John  as  his  surety.    They  deny  that  the  plaintiffs  were  ig- 
norant that  the  will  was  made  before  the  testator  bought  the 
land,  but  declare  that  this  matter  was  talked  of  in  the  pre- 
sence of  the  plaintiff  Robert,  at  the  time  of  the  sale,  and 
when  the  deed  was  executed  to  him.     They  state,  that  they 
refused  to  make  a  deed  with  general  warranty,  but  were  & 
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iially  prevailed  apoQ  to  executea deed  with  the  special  cov-  Jqne  is^a 
enant  as  stated  in  the  original  bill,  to  warrant  the  same  "  a-  Foster 
gainst  the  claiiB  of  them  and  their  heirs,  and  all  persons  y 
whatever,  so  far  as  they  are  authorized  by  the  will  of  the  ^^' 
said  Anderson  Foster,  and  no  further,"  and  aver  that  it  was 
thereby  intended  not  to  bind  themselves  pevsooally  or  in 
their  private  capacity.  They  insist,  that,  as  the  plaintiff 
Robert  has  entered  into  the  possession  of  the  land,  and  has 
occupied  it  without  molestation,  he  should  be  regarded  as 
having  bought  at  his  own  risk,  and  is  not  entitled  to  be 
relieved  from  the  consequences  of  a  contract  entered  into 
with  his  eyes  open.  They  admit,  that,  if  the  land  was  not 
authorized  to  be  sold,  it  descended'  as  is  set  forth  in  the  bill. 
The  plaintiffs  put  in  a  general  replication  to  the  answer,  and 
an  order  was  made  for  commissioners  to  take  testimony,  and 
finally  the  cause  was  set  down  for  bearing  on  the  pleadings 
and  proofs,  and  transmitted  to  this  court.  There  are  no 
proofs  except  by  exhibits,  and  these  establish  no  more  than 
what  is  substantially  agreed  by  the  pleadings.  The  facts  of 
the  ease,  so  far  as  they  are  agreed  or  made  to  appear  by  the 
exhibits,  are,  that,  on  the  8th  of  December,  1834,  Anderson 
E.  Foster  duly  executed  his  last  will,  and  thereby,  alter  cer- 
tain other  devises  and  bequests,  devised  and  beqjiieathed  as 
follows  :  "  the  balance  of  my  property  to  be  applied  to  the 
payment  of  my  just  debts  ;  should  there  be  a  surplus,  it  is 
my  will  and  desire  that  it  be  equally  divided  among  the 
heirs  of  my  deceased  brother,  Samuel  Foster,  and  the  heirs 
of  David  Craige."  On  the  31st  of  August,  1836,  the  testa- 
tor bought  from  John  Foster  the  tract  of  land  mentioned  in 
the  pleadings,  and  at  the  May  Term  1836  of  the  County  Court 
of  Rowan,  where  the  testator  in  his  life-time  usually  resid- 
ed, Burton  Craige  and  Robert  N.  Craige,  the  executors  there- 
in named,  caused  the  said  will  to  be  duly  proved.  On  the 
14th  of  February,  1837,  the  executors,  claiming  to  have  a 
power  to  sell  this  tract  under  the  said  will,  exposed  it  to  pub- 
lic sale,  when  it  was  either  bid  off  by  Robert  Foster,  or  by 
Richmond  Foster,  who  afterwards  transferred  his  bid  to  the 
said  Robert,  at  the  price  of  $2315,  payable  twelve  months 

03 
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Jane  1843  after  date.    A  bond  was  thereupon  executed  by  tbe  said 
Foster    Robert,  with  Jehu  Foster  as  his  surety,  payable  to  the  said 
^       defendants  as  aforesaid,  and  they  executed  unto  the  said 
^*^    Robert  a  deed  of  bargain  and  sale  for  the  land  with   the 
special  covenant  herein  before  stated,  the  bond  and  deed 
both  dated  of  the  day  of  the  sale.      There  is  no  evidence 
that  the  pnrchaserj  when  he  bought  or  gave  his  bond,  was 
aware  of  the  fact  that  the  will  of  the  testator  was  executed 
before  he  became  the  owner  of  the  land.     The  heirs  at  law 
of  the  testator  are  the  plaintiff  Robert,  a  brother,  Elizabeth 
Nesbitt,  a  sister,  the  children  of  Samuel  Foster,  a  deceased 
brother,  and  the  children  of  David  Craige,  who  are  four  in 
number,  including  the  defendants,  and  who  altogether  in- 
herit a  fourth  part  of  whatever  land  was  not  disposed  of  by 
the  will. 

It  is  perfectly  clear,  that  the  clause,  under  which  the  de- 
fendants undertook  to  sell  this  land,  did  not  in  law  apply 
thereto.  A  man  cannot  by  will  prospectively  devise  or 
charfi:e  lands  thereafter  to  be  acquired.  No  title,  therefore, 
passed  by  the  deed  of  the  defendants,  unless  it  may  be  for 
their  two-sixteenths  of  the  land,  nor  is  it  in  their  power  to 
make  a  title,  nor  have  they  tendered*  any  conveyance  from 
those  who  can  make  title.  It  is  difficult  to  say  what  is  the 
meaning  of  the  singular  covenant  annexed  to  their  deed,  but  it 
certainly  cannot  procure  for  the  plaintiff  any  indemnity,  {be- 
cause of  this  defect  in  the  title  conveyed.  It  is  certain  that 
the  purchase  was  made,  and  we  have  no  doubt  the  sale  also, 
upon  the  clear  belief  that  the  executors  had  a  power  to  sell. 
There  is  therefore  a  radical  mistake  in  the  subject  matter  of 
the  contract.  Whether  the  plaintiff  Robert  could  have  been 
relieved,  if  it  had  been  shewn  that  he  knew  the  facts  <?s  they 
really  were,  and  yet  bought,  relying  upon  his  knowledj^e  of 
the  law,  we  need  not  enquire,  for  this  is  not  shown.  We  re- 
gard the  mistake  as  a  mistake  of  fact.  It  is  against  con- 
science that  he  should  be  compelled  to  pay  for  what  he  has 
not  obtained,  and  the  defendants  permitted  to  receive  and 
hold  the  price  of  what  they  have  not  conveyed.  They  did 
not  pretend  to  sell  as  owners,   but  under  a  power.      They 
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Foster 

▼ 
Craigs. 


had  no  power  under  the  will  to  sell  this  land,  and  are  under  Jan«  is*^ 
no  obligation  by  the  will  to  account  to  any  person  for.  the 
proceeds  of  the  land. 

We  hold  it  therefore  to  be  a  plain  case  for  relief.  But  it 
does  not  appear,  upon  the  transcript  sent  up,  whether  the 
judgment  has  been  collected  or  not,  or,  it  so,  in  whose  hands 
the  moneys  collected  now  are.  The  defendants  also  are  en- 
titled to  receive  one-eighth  part  of  the  profits  or  reasonable 
rent  for  the  loan  since  the  possession  was  taken.  We  shall, 
therefore,  for  the  present,  make  a  declaration  that  the  plain- 
tiff Robert  is  entitled  to  have  his  contract  of  purchase  set  a* 
side,  direct  the  necessary  inquires  to  be  made,  and  reserve 
the  case  for  a  final  decree,  when  the  result  of  these  enquiries 
shall  be  laid  before  us. 


P£R  Curiam. 


Ordered  accordingly. 
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DANIEL  8TULTZ  6c  AL.  vs.  JOHN  KI8ER  6c  AL. 

Juns  1843  A  testator  gwe  to  A.  "|1160,  which  is  in  a  bond  for  the  store/'  and  to  B. 
•  **  #1 160,  which  is  in  a  bond  of  him  and  A ."  The  testator,  at  the  time  of 
making  his  wUl,  had  a  bond  of  A.  &  B.,  who  were  partners,  for  $2300 
principal,  and  en  this  bond  interest  had  accrued  both  before  and  after  the 
date  of  the  will,  and  before  the  testator's  death.  Held  that  this  interest  did 
not  go  to  these  legatees,  but  full  into  the  general  residue.  The  bond  itself 
was  not  givjon,  but  only  certain  sums  in  the  bond. 

The  testator  also  gave  to  his  wife  **  a  negro  woman,  named  Violet,  and  if  said 
negro  woman  should  have  any  increase,  and  my  wife  thinks  proper  to  have 
her  sold,  she  is  to  have  the  interest  of  the  money  the  said  negro  brings,  to 
apply  to  whatever  use  she  sees  proper  till  her  death ;"  to  each  of  two  daugh- 
ters he  also  gives  a  negro  girl,  named  6cc.  and  her  increase."  All  these  fe- 
male slaves  had  increase,  some  born  before  the  date  of  the  will,  and  some 
between  that  day  and  the  death  of  the  testator,  ffeld  that  this  increase  did 
not  go  to  the  respective  donees  of  the  mothers,  but  went  into  the  genera 
residuum. 

In  some  cases  the  addition  of  the  word  "  future,"  or  other  like  words  of  refer- 
ence, will  induce  the  court  to  expound  the  word  *'  increase,"  to  include 
children  bom  after  the  execution  of  the  will.  But  the  word  '* increase," 
unexplained  by  any  reference,  which  may  extend  its  interpretation,  applies 
only  to  children  bom  after  the  testator's  death. 

By  a  codicil  to  his  will  the  testator  declared,  "  as  I  have  sold  the  tract  of  land, 
which  I  willed  to  the  heirs  of  my  son  John,  I  now  will  that  the  hein  of  him 
have  $700  each."  Held  that  this  legacy  to  the  children  of  John  did  not  ex- 
clude them  from  a  share  of  the  residuary  estate,  which  was  directed  by  his 
original  will  "  to  be  divided  among  his  heirs  as  the  law  directs." 

Upon  a  bill  by  trustees  or  executors,  seeking  the  advice  of  the  court  for  their 
security,  the  court  will  not  undertake  to  determine  facts,  alleged  by  them  to 
be  controverted,  but  will  only  give  an  answer  to  questions  arising  upon  the 
facts  declared  by  the  trustees. 

The  cases  of  Perry  v  Maxwell,  2  Dcv.  Eq.  507 ;  Jones  v  Jones,  Copf.  Sep. 
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310;  Bullock  v  Bullock,  2  Der.  Eq.  307,  and  Cole  ▼  Cole,  I   Trod.  Rep.  June  1843 
460,  cited  and  approved. 


Stulto 


This  cause,  after  having  been  set  forbearing  upon  the  bill 
and  answers,  was,  at  the  Spring  Term  1843,  of  Stokes  Court 
of  Equity,  oidered  by  consent  of  parties  to  be  transmitted  to 
the  Supreme  Court.  The  bill  was  filed  by  the  executors  of 
Casper  Stultz  to  obtain  the  opinion  of  the  court,  as  to  the 
proper  construction  of  the  will  of  their  testator,  and  all  the 
legatees  were  made  parties  defendant,  and  put  in  their  an- 
swers. The  questions  submitted,  and  the  facts  on  which 
they  arose,  will  be  found  stated  in  the  opinion  delivered  in 
this  court. 


Morehead  for  the  plaintiffs. 
No  counsel  for  the  defendants. 


RuFFiN,  C.  J.  The  testator,  Casper  Stultz,  made  his 
will  on  the  1st  day  of  April  1840,  and  amongst  others,  he 
therein  made  the  following  gifts  :  "  To  my  wife  I  give  a  ne- 
gro woman,  Violet,  and  if  said  negro  woman  should  have 
any  increase,  and  my  wile  thinks  proper  to  have  her  sold, 
she  is  to  have  the  interest  of  the  money  said  negro  brings,  to 
apply  to  whatever  use  she  sees  proper,  till  her  death,  and  at 
her  death  to  be  equally  divided  between  my  children  as  the 
remainder  of  my  property  hereinafter  mentioned.  I  give  to 
my  daughter  Anne,  wife  of  Henry  Shouse,  a  negro  girl  by 
the  name  of  Caroline.,  and  her  increase,  and  $1150,  which 
is  in  a  bond  for  the  store,  and  the  said  Henry  Shouse  is  to 
pay  my  wife  $10  per  annum,  during  her  life.  I  give  to  my 
daughter  Christina,  wife  of  John  Eiser,  a  negro  girl  by  the 
name  of  Maria,  and  her  increase,  and  the  plantation  on 
which  they  now  live,  by  said  John  Kiser  giving  my  wife  20 
bpshels  of  corn  and  one  good  wagon  load  of  hay,  per  an- 
lium,  as  long  as  she  lives,  and  at  the  death  of  both  of  them, 
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June  I8i3tbe  Said  negro  girl  and  her  increase  io  fall  to  the   heirs  of 
8tulte    Christina.      I  give  to  my  son  Daniel,  four  negroes,  named, 
V       &c.and  $1150,  which  is  in  a  bond  of  him  and  Shouse.— 

IT' 

Lastly,  I  will  and  bequeath  that  the  remainder  of  my  pro- 
perty be  sold  and  equally  divided  among  my  heirs,  as  the 
law  directs."  By  a  codicil,  dated  the  12tb  of  July,  1 841,  the 
testator  says,  "  as  I  have  sold  the  tract  of  land,  which  I 
willed  to  the  heirs  of  my  son  John,  I  now  will  that  the  heirs 
of  him  have  $700  each,  to  be  put  to  interest  till  they  come 
of  age,  and  the  interest  applied  to  raising  and  schooling  said 
children,  and  the  remainder,  if  any,  paid  to  them  with  the 
principal,  when  they  come  of  nge."  The  testator  died  in 
December  1841. 

The  bill  states,  that,  before  the  making  of  his  will,  the  tes- 
tator had  been  in  partnership  in  merchandize  with  his  son  in- 
law' Shouse,  and  his  son  Daniel,  and  had  sold  to  them  his  in- 
terest for  $2300,  for  which  he  took  their  bond ;  and  that,  at 
the  date  of  the  will,  some  interest  bad  accrued  thereon,  and 
that  it,  and  what  subsequently  accrued  up  to  the  testator's 
death,  remained  unpaid.  And  one  of  the  questions  for  the 
.  advice  of  the  court  is,  whether  the  interest  in  question  be-- 
lougs  to  the  donees  of  the  several  sums  of  $1150  in  that 
bond,  or  falls  into  the  residue. 

We  think  the  interest  is  part  of  the  residue.  A  bequest 
of  a  note  or  bond,  being  specific,  carries  every  thing  due  on 
it,  whether  principal  or  interest>  The  entire  corpus  is  givon. 
Perry  v  Maxwell,  2  Dev.  Eq.  507.  It  is  very  possible  it 
might  have  been  the  purpose  of  the  testator,  by  the  gifts  of 
the  different  parts  of  the  principal  money  due  on  this  bond, 
to  the  respective  parties,  who  gave  the  bond  to  extinguish  the 
debt,  as  well  the  intent  as  the  principal.  But  we  cannot  say 
that  he  has  expressed  such  an  intention.  He  does  not  give 
nn  alitjuot  part,  as  an  aliquot  part,  of  the  bond  to  the  respec- 
tive legatees,  but  only  a  certain  sum  of  money  in  this  bond. 
Whether  the  legacies  be  regarded  as  specific,  to  the  extent  of 
the  sums  named,  or  as  demonstrative  merely,  we  are  not  au- 
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thorized  to  give  more  than  the  amounts  of  money  in  nu-^^^  ^8*3 


V 

Kiser. 


mera,  Stuitz 

The  bill  further  states,  that,  between  the  date  of  the  will 
and  the  death  of  the  testator,  the  woman  Violet,  given  to  the 
widow,  had  a  child,  and  also  that  the  women  given  to  Mrs. 
Shouse  and  Mrs.  Kiscr,  had  four  children  each,  some  of 
whom  were  born  before  the  date  of  the  will,  and  others  be- 
tween that  day  and  the  death  of  the  testator.  And  the  opin- 
ion of  the  court  is  asked  whether,  under  the  several  disposi- 
tions of  the  will,  the  issue  of  the  women,  or  any  of  them, 
go  with  their  mothers  to  the  particular  devisees  respectively, 
or  form  part  of  the  residue.  Here  again,  though  it  may  pro- 
bably be  defeating  the  testator's  expectations,  we  must  hold, 
that  the  gifts  of  the  mothers  pass  only  the  issue  born  after 
the  death  of  the  testator,  and  that  the  children,  born  at  any 
time  before  the  testator  died,  fall  into  the  general  residue. — 
In  JoJies  V  Jones,  Conf.  Rep.  310,  it  was  decided,  that  a  spe- 
cific bequest  of  a  female  slave  did  not  pass  a  child  born  after 
the  execution  of  the  will  in  the  life  time  of  the  testatrix  ; 
because  the  will  only  spoke  from  her  death.  The  word 
"increase,"  which  this  testator  uses  in  each  of  these  dispo- 
sitions, will  not  remove  the  difficulty.  We  admit  it  to  be 
equivocal  in  its  sense,  and  there  have  been  several  cases,  in 
which,  by  the  addition  of  "  future,"  or  other  like  word  of 
reference,  the  disposition  has  carried  the  children  born  after 
the  execution  of  the  will.  Indeed,  in  Bullock  v  Bullock,  2 
Dev.  Eq.  307,  and  in  another  case,  under  the  word  "in- 
crease," coupled  with  words  of  reference  to  the  possession  by 
the  donee  of  the  mother  at  and  before  the  execution  of  the 
will,  the  court  felt  justified,  upon  the  apparent  intent,  in 
holding  that  the  legatee  took  the  issue  as  well  as  tiie  mo- 
ther, of  which  the  donee  thus  had  ihe  possession  before  and 
at  the  execution  of  the  will.  But  there  must  be  some  ex- 
pression in  the  will  thus  to  carry  back  the  operation  of  "  in- 
crease" to  a  period  anterior  to  the  death  of  the  testator.  Un- 
assisted, it  passes  only  the  issue  born  after  that  event.  Cole 
V  ColCyl  Ired.  460. 
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^°"^  ^^^^  The  bill  further  states,  that  the  testator  had  a  son  uamed 
stoitz  John,  who  died  in  the  life-time  of  his  father,  leaving  two  in- 
Kber.  ^^"^  children,  who  are  the  persons  mentioned  in  the  codicil, 
to  whom  the  legacy  ot  $700,  each,  is  given,  and  that  a  ques- 
tion has  arisen,  whether  that  provision  in  the  codicil  does 
not  exclude  those  children  from  a  share  of  the  residue. — 
Upon  that  question,  pur  opinion  is  clear  in  the  negative. — 
We  are  at  a  loss  to  conjecture  a  ground  on  which  the  doubt 
could  be  raised.  Independent  of  the  general  principle,  that 
gifts  by  separate  instruments  are  prima  facie  cuoMilative, 
unless  in  the  one  paper  there  be  terms  of  revocation  of  the 
other,  there  are  other  reasons  entirely  convincing  in  this 
I  case,  that  the  legacies  in  the  codicil  and  in  the  residuary 
clause  of  the  will  are  cumulative.  In  the  first  place,  they 
are  of  different  natures,  the  one  being  a  pecuniary  legacy  iu 
numero^  and  the  other  an  uncertain  residuary  disposition.-— 
Masters  v  Masters^  1  Pr.  Wms.  423^  And*  particularly  in 
the  next  place,  the  legacies  in  the  codicil  are  given,  not  in 
substitution  of  all  the  provisions^  made  by  the  testator  for 
these  two  grand-children,  but  are  substituted  as  is  specially 
expressed  in  ihe  codicil,  for  a  particular  provision  for  them 
in  land,  which  the  testator  afterwards  sold.  To  each  of  his 
children  he  makes  particular  devises  and  bequests,  and  then 
gives  them  a  share  of  the  residue,  by  the  general  description 
of  "my  heirs,"  thereby  including  also  the  two  children  of 
his  deceased  son.  For  them  he  had  also  provided,  by  devi- 
sing to  them  land;  and  afterwards  selling  it,  he  gives  in 
its  stead  $700  to  each  of  the  grand-children,  thus  leaving 
the  residuary  disposition  in  their  favor  in  full  force.  Ridges 
V  Morrison,  I  Bro.  C.  C.  388. 

The  bill  further  states,  that  "the  plantation,'^  on  which 
Kiser  lived  at  the  execution  of  the  will,  consisted  of  a  tract 
of  land  containing  70  or  80  acres  only,  but  that  the  testator 
had  other  lands  adjoining,  out  of  which  he  had  a  tract 
surveyed  containing  179  acres,  and  including  that  of  70  or 
SO  acres;  which  he  at  one  time  intended  to  convey  to  Kiser  : 
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That  he  exeouted  a  deed  therefor  hy  signing  and  sealing  it^ooe  i8ii 
and  having  it  attested,  but  never  delivered  the  same,  but  pur-  Hstuite' 
posely  withheld  it,  and  that,  after  the  death  of  the  testatory    ,^7 
Riser  contrived  to  get  possession  of  the  deed,  and  had  it  reg- 
istered.   Upon  which  the  bill  states,  that  most  of  the  residu- 
ary legatees  insist,  that  the  devise  of  "  the  plantation"  car- 
ries only  the  smaller  tract  of  70  or  80  acres, and  that  the  res- 
idue of  the  land  covered  by  the  deed  is  a  part  of  the  residue 
of  the  estate :  And  asks  the  advice  of  the  Court  thereon,  and 
prays    that    Kisef]  may^be  compelled  to    surrender  the 
deed  and  convey  to  such   persons  as  may  purchase  the 
land. 

The  answer  of  Kiser  denies  that  the  testator  did  not  deli- 
ver the  deed,  and  says  he  delivered  it  to  one  of  the  plaintiffs 
for  him,  Kiser,  whereby  it  became  valid,  as  a  conveyance,  in 
the  life-time  of  the  testator,  and  that  the  plaintiff*,  after  the 
death  of  the  testator,  handed  the  deed  to  this  defendant.— 
And  he  insists  further,  that,  at  the  date  of  the  will,  he  was, 
by  his  testator's  consent,  in  possession  of  the  whole  tract 
of  179  acres,  and  cultivating  different  parts  of  it,  as  well 
without  as  within  the  80  acre  tract,  and  that  the  whole  was 
used  by  him  and  known  by  the  testator  as  his  <<  plantation," 
and  by  the  description  the  testator  intended  the  whole  to  pass 
by  his  will.  Some  others  of  the  defendants  by  their  an- 
swers controvert  the  facts  as  stated  by  Kiser,  and  affirm  the 
allegations  of  the  bill. 

Upon  these  pleadings  the  court  cannot  give  an  opinion  on 
this  last  controversy,  since,  before  the  proper  construction  of 
the  will  can  be  declared,  the  facts  in  regard  to  the  subject,  to 
which  the  will  applies,  must  be  ascertained.  Upon  a  bill  by 
trustees  or  executors  seeking  the  advice  of  the  court  for 
their  security,  we  cannot  undertake  to  determine  the  facts, 
because  we  only  give  an  answer  to  the  questions  arising  up- 
on the  facts  declared  by  the  trustee.  Therefore  when  he 
lei  Is  us  in  bis  bill,  that  the  facts  are  disputed,  we  can  only 

pa 
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Jane  1848  say  to  himthat  he  has  come  too  soon  for  our  opinion,  and 
Stilts    that  he  cannot  get  it,  until  he  shall  lay  the  case  before  us,  as 
7       it  is,  upon  which  the  Court  is  to  declare  the  law.      In 
^'    the  present  state  of  the  pleadings,  therefore,  we  must  de- 
cline giving  any  opinion  on  this  point. 


P£R  Curiam.  Declared  accordingly. 


SUPREME  COURT  OP  NORTH  CAROLINA.  545 


SAMUEL  GREEN  &  AL.  vs.  PASCHAL  B.  BURT. 

Where  a  bill  is  filed  by  eestuia  que  trust,  against  their  trastees  for  an  account  Jane  1843 
and  settlement,  the  latter  cannot  avail  themselves  of  the  defence  of  a  ''  8ta-  — — 
ted  account,''  when  they  admit  at  the  same  time  that  they   afterwards  dis- 
covered errors  in  that  account,  which  they  corrected,  and  that  they  paid  ao- 
cording  to  that  corrected  account,  and  moreover  that  they  have  not  yet  fully 
accounted  for  all  the  property  in  their  hands  as  trustees. 

In  taking  the  accounts,  however,  the  master  is  to  respect  any  partial  settle- 
ment,  that  has  been  made,  so  far  as  it  extends,  unless  shewn  to  be  erroDeoa* 
or  to  have  been  improvidontly  made. 

This  cause  was  set  for  hearing,  and  at  the  Spring  Term 
1843,  of  Wake  Court  of  Equity,  was  transmitted,  by  con- 
sent of  parties,  to  the  Supreme  Court. 

The  facts  are  stated  in  the  opinion  delivered  in  this  court. 


Saunders  for  the  plaiutifis. 

W.  H.  Haywood  for  the  defendants. 


Gaston,  J.  Jesse  Witherspoon,  on  the  20th  of  Februa- 
ry, 1838,  executed  a  conveyance  to  the  defendants  of  all  his 
property  upon  certain  trusts,  for  the  payment  of  his  creditors 
and  the  indemnity  of  bis  sureties,  and  some  time  thereafter 
died  insolvent.  The  plaintiffs,  who  are  of  the  number  of  the 
creditors  and  sureties  to  be  provided  for  by  the  conveyance, 
have  filed  this  bill  against  the  trustees,  alleging  that  the 
other  claimants  under  the  deed  have  either  been  satisfied  by 
the  defendants  or  have  compromised  with  them,  and  that 
the  trustees  have  sold  enough  of  property,  and  collected 
enough  of  the  debts  assigned  them,  or  might  have  sold  and 
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f  line  1843  collected  enougb,  to  discharge  all  the  demands  upon  the  trast 
"  Green  i^^^h  ^nd  demand  an  account  from  the  defendants  and  the 
payment  of  what  shall  be  thereon  found  due.  The  defend* 
ants  have  answered  the  bill.  In  the  first  part  of  their  an- 
swer they  set  up  as  a  conclusive  defence  to  the  bill,  that  they 
have  stated  an  account  with  the  plaintiffs  in  the  premises, 
which  they  aver  to  be,  to  the  best  of  their  knowledge  and 
belief,  a  full,  just  and  true  account,  and  have  settled  with 
them  accordingly.  This  account  they  aver  to  have  been 
signed  by  the  plaintiffs,  Norcom  and  Green,  and  to  have 
been  exhibited  to  and  approved  of  by  the  other  plaintiffs. — 
Insisting  upon  this  defence,  as  if  it  had  been  specially  plead- 
ed  in  bar,  they  nevertheless  proceed  to  set  forth  a  statement, 
exhibiting  the  amount  of  their  sales  and  collections,  and  of 
their  disbursements,  charges  and  payments,  which  they  aver 
to  hav^e  been  made  up  by  their  attorney  and  counsellor,  to  be 
signed  by  some  and  approved  by  others  of  the  claimants,  and 
which  they  declare  contains  as  they  believe  no  errors,  except 
Cjarlain  errors  afterwards  discovered  to  be  errors  against 
themselves,  and  that,  upon  discovering  these,  and  for  the 
purpose  of  correcting  them,  they  deducted  a  certain  per  cent- 
age  from  the  sums,  which,  according  to  that  statement,  were 
due  to  the  respective  claimants.  They  further  admit  that, 
in  this  statement,  a  parcel  of  uncollected  notes  and  demands 
conveyed  by  the  deed  were  no  way  noticed,  but  they  aver 
that  iheae  are  nearly,  if  not  utterly  worthless,  and  that  the 
defendants  have  not  been  guilty  of  neglect  in  tailing  to  col- 
lect them,  and  they  declare  that  they  have  proffered  and  now 
proffer  to  give  these  up  to  the  claimants  under  the  deed  of 
trust. 

We  find  it  difficult  to  reconcile  the  different  parts  of  this 
answer  tagether.  The  latter  seems  to  overrule  the  former 
part.  That  account  cannot  be  a  <<  fuil  one"  which  is  ad- 
mitted not  to  embrace  all  tbe  matters  of  account.  It  cannoJt 
be  a  "  jusl"  stated  account,  if  ascertained  to  contain  impor- 
tant errors,  which  the  defendants  have,  however  fairly,  un- 
dertaken subsequently  to  correct — and  the  payments  ac^ 
cording  to  the  corrections  so  madCf  cannot  be  held  to  be  pay- 
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moDts  in  full  of  the  balances  previously  stated.     But  how-  June  1843 
ever  this  may  be,  there  is  a  general  replication   to  the  an-    Green 
swer,  and  no  evidence  whatever  is  offered  by  the  defendants     ^\ 
to  prove  their  ''  accounts  stated." 

As  the  de/endants  do  not  object,  because  the  other  persons 
interested  in  the  trusts  have  not  been  made  parties,  we  ihink 
there  must  be  a  reference  to  take  the  accounts  as  prayed  for. 
If  in  taking  these  accounts,  it  shall  appear  that  a  partial  set- 
tlement has  been  in  fact  made  with  the  plaintiffs,  the  com- 
missioner will  of  course  respect  it,  so  far  as  it  extends,  un* 
less  shewn  to  be  erroneous,  or  to  have  been  improvident)  y 
made. 

Per  Curiam.  Reference  ordered  accordingly. 


9 
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JOHN  EVERITT,  EXECUTOR,  &c.  m.  WILLIAM  K.  LANE  &  AL. 

June  1843  Where  a  testator  gave  to  difTcrent  legatees  certain  neflrrocs  by  name,  and  then 
— — —     gave  to  another  legatee  **  all  the  balance  of  my  negroes  which  I  am  possess- 
ed of;"  Held  that  this  last  wai  a  specific  legacy  of  slave-s,  as  much  so  as  if 
each  slave  had  been  named,  and  that  the  other  legacies  must  abate  rateably 
*  with  this  for  the  payment  of  debts,  in  case  of  a  deficiency  of  general  assets.  ) 

"a  bequest  to  A.  of  **  five  head  of  horses,  one  yoke  of  oxen,  three  pens  of  hogs, 
five  cow£-ind  calves,  and  five  sets  of  farming  tools,"  is  rendered  specific  by 
the  addition  to  each  class  of  the  designation  "  her  choice."  ' 
80  a  bequest  of  ''  one  carriage"  and  '*  one  set  of  blacksmith's  tools"  is  specific, 
when  it  is  shewn  that  the  testator  had  but  one  carriage  and  one  set  of  black- 
smith's tools.  When  upon  the  face  of  the  will  it  appears,  that  the  tt:£tator 
meant  to  dispose  of  something  in  kind,  in  the  application  of  the  bequest  to 
its  subject  matter,  it  may  be  shewn  that  he  had  but  one  of  that  kind. 
A  legacy  to  the  testator's  widow  of  "  one  year's  provisions"  is  not  a  specific  bat 
a  general  legacy. 

This  cause  having  been  set  for  hearing  at  the  Spring 
Term  1843of  Wayne  Court  of  Equity,  was  at  that  Term 
transmitted,  by  consent  of  parties,  to  the  Supreme  Court, 
upon  the  bill,  answers  and  report  of  the  master. 

The  bill  was  filed  by  the  plaintiff,  as  executor  of  Charles 
Hopton,  and  the  legatees  in  the  said  will  mentioned  were 
made  parties  defendant.  The  bill  states,  that,  in  March 
183S,  Charles  Hopton  departed  this  life,  having  first  pub- 
lished his  last  will  and  testament  in  writing  duly  attested,  to 
convey  real  and  personal  estate.  The  only  material  parts  of 
this  will  are  the  following:  <*lst.  I  give  and  bequeath  unto 
roy  brother  Win.  K.  Lane,  one  hundred  and  fifty  acres  of 
land  adjoining  his  own  land,  so  as  not  to  take  any  of  my 
cleared  land.  Also  one  negro  boy  by  the  name  of  Jacob,  to 
him  and  his  heirs  and  assigns  forever.  2ndly.  I  give  and 
bequeath  to  Barbara  Ann  Everitt,  one  negro  girl  by  the 


SUPREME  COURT  OP  NORTH  CAROLINA.  549 

name  of  Lenar,  to  her  and  her  heirs  and  assign^  forever. —  Jun«  1843 
3dly.  I  give  and  bequeath  unto  Lavinia  Everitt  ®ne  negro  Uveritt 
girl  by  the  name  of  Lavinia,  to  her  and  her  heirs  and  as-  v 
signs  forever.  5thly.  My  will  and  desire  is,  that  three  of  my 
negroes  be  sold,  to-wit,  Bill,  Burwell  and  Edmund.  6ilily. 
I  give  and  bequeath  unto  my  beloved  wife  the  following  pro- 
perty, viz :  all  the  balance  of  my  lands  and  negroes  which  I 
am  possessed  of,  and  all  my  household  and  kitchen  ftirni- 
tare — one  year's  provisions — five  head  of  horses,  her  choice; 
one  carriage — one  yoke  of  oxen,  her  choice — three  pens  of 
hogs,  her  choice — five  cows  and  calves,  her  choice — five 
sets  of  farming  tools,  her  choice — one  set  of  blacksmith's 
tools,  to  her  and  her  heirs  and  assigns  forever."  The  bill 
goes  on  to  state,  that  the  will  was  duly  proved,  and  the  plain- 
tiflf  qualified  alone  as  executor  thereof — :ind  took  into  his 
possession  all  the  personal  estate  of  the  testator.  The  bill 
then  represents,  that  the  provision  made  directly  in  the  said 
will  for  the  payment  of  the  testator's  debts,  was  the  sale  of 
only  three  slaves,  lo-wit.  Bill,  Burwell  and  Edmund,  which 
the  plaintiff  had  sold,  and  the  proceeds  of  their  sale  amount- 
ed to  $1505^75 — that  in  the  legacy  left  to  his  wife  in  the 
6th  item  of  the  testator's  will  were  the  following  slaves,  to- 
wit,  Salisbury,  &c,  (naming  them  to  the  amount  of  21,)  and 
thir  increase,  now  amounting  to  five — that  there  were  out- 
standing debts  to  a  large  amount  due  and  owing  by  his  tes- 
tator, for  the^ayment  of  which  the  provision  made  in  the 
will  was  utterly  inadequate — that  by  an  account  taken  under 
the  direction  of  the  County  Coilrt  of  Wayne  it  appeared, 
that  there  was  a  balance  due  to  the  plaintiST  as  executor,  of 
$10,061  38,  which  sum  was  now  due  him,  and  should  be 
paid  out  of  the  estate  of  the  testator,  and  he  pra3rs  he 
may  be  substituted  to  the  rights  of  the  creditors^ in  all 
respects,  until  be  be  reimbursed  for  the  same.  The  bill  fur- 
ther states,  that  the  plaintiff  is  not  advised  bow  this  sum 
should  be  raised  out  of  the  personal  estate — ^that  William  K« 
Lane.  Barbara  Ann  Everitt  and  Lavinia  Everitt,  claim  that 
their  legacies  are  specific,  and  allege  that  the  legacy  in  the 
6th  item  of  the  will  to  the  widow,  is  a  residuary  legacy ;  and 
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June  1843  that  therefore  their  legacies  should  not  abate  for  the  pay- 
Everitt  n^GD^  of  the  said  sum,  until  the  said  residuary  lepracy  should 
V  be  exhausted.  And  on  the  other  hand,  Philip  Hooks  (who 
hath  intermarried  with  the  widow  of  the  said  Hopkins,)  and 
his  wife  contend,  that  the  legacy  left  the  said  widow  is  also 
specific,  and  should  only  abate  in  eciual  proportions  with  the 
other  specific  legacies  left  in  the  said  will.  The  bill  eoO'- 
eludes  with  a  prayer,  that  the  plaintiff  may  be  advised  as  to 
the  proper  construction  of  the  said  wil),  and  as  to  the  rights 
of  the  said  legatees  respectively,  and  as  to  the  duty  of  the 
plaintiff  in  the  premises,  that  by  a  decree  of  rhe  court  he 
may  be  advised  as  to  the  true  natare  and  legal  operation  of 
said  bequests — that  the  plaintiff  may  be  substituted  to  the 
rights  of  the  creditors,  whom  he  has  paid,  until  he  be  re- 
imbursed, and  that  an  account  of  his  executorship  may  be 
taken  under  the  direction  of  the  court. 

The  defendants  answered  severally,  and  admitted  all  the 
allegations  ot  the  plaintiff's  bill,  except  that  they  knew 
nothing  of  his  disbursements^  or  the  state  of  his  accounts  as 
executor,  and  joined  in  his  prayer  that  an  account  might 
be  taken  under  the  direction  of  tlie  court  They  severally, 
too,  set  up  the  conflicting  claims  set  forth  in  the  plaintiff's 
bill. 

A  reference  was  made  in  the  court  below  to  the  Clerk  and 
Master,  who  reported  that  there  was  a  balance  due  to  the 
plaintiff  as  executor,  of  ten  thousand  one  hundred  and  nine- 
ty dollars,  thirty  eight  cents,  on  the  1st  of  April,^  1843.  Thiq 
report  was  confirmed  by  the  Court. 

Hasted  for  the  plaintiff. 

/.  H.  Bryan  and  Mordecai  for  the  defendantis. 

Oaston,  J.  The  question  submitted  for  our  decisioti 
in  this  case  is,  whether,  there  being  a  deficiency  of  assets 
to  pay  the  debts  of  the  testator,  the  legacies  bequeathed  to 
the  defendants,  William  K.  Lane,  Barbara  Anne  Everitt,  and 
Lavinia  Everitt,  shall  abate  rateably  with  the  legacy  be- 
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qiieatbed  to  the  defendant  Elizabeth  Hooks,  formerly  the  June  1843 
wife  of  the  testator,  or  whether  the  burthen  of  meeting  this  "BveritT" 
deficiency  shall  be  thrown  exclusively  on  the  latter.     As  it       v 
is  indispirtable  that  the  legacies  ta  the  first  named  defend-         ^ 
ants  are  specific,  the  solnfion  of  this  question  depends  upon 
the  enquiry  whether  the  legacy  ta  the  testator's  wife  be  spe- 
cific fflso. 

A  legiicy  is  specific,  where  it  is  a  bequest  of  a  specific  part 
of  the  testator's  effects,  so  disftnguished  from  the  rest  there- 
of, that,  upon  the  assent  of  the  executor,  the  property  in  the 
thifig  bequeathed  vests  in  the  legatee — an  individual  legacy, 
which  cannot  be  satisfied  but  by  the  d^li^ery  of  the  identi-^ 
eal  subject.  Oh  examination  of  the  bequests  in  favor  of  the 
defendant  Elizabeth,  it  Will  be  found,  that  all  the  things 
therein  mentioned  are  enumerated  as  parts  of  the  testator's 
property  :  <<  I  give  and  bequeath  to  my  beloved  wife  the  fol- 
lowing property,  viz:  all  the  balance  of  my  negroes,  &c.^ 
and,  with  the  exception  of  what  may  be  comprehended  un- 
der the  description  of  "one  year's  provisions,"  they  are  as 
distinctly  specified  as  the  thingsr  which  are  named  in  the  be- 
quests to  the  other  defendants.  ^  The  gift  of  ^  the  balance  of 
ray  negroes  which  I  am  possessed  of,"  is  a  gift  of  each  of  Che 
testator's  negroes  not  previously  named.  The  bequest  of^ 
"  five  head  of  horsey,  one  yoke  of  oxen,  thrree  pens  of  hogs, 
five  cows  and  calves  and  five  sets  of  furming  tools,"  is  ren- 
dered specific  by  the  addition  to  each  class  of  things  of  thej^ 
designation  **her  choice."  '  See  2d  Williams  on  Exrs.  739. 
Richctrds  v  Richards^  9  Price  219.  The  «*  one  carriiage" 
and  the  *'  one  set  of  blacksmith's  tooh"  intended  by  the  tes- 
tator, are  put  beyond  doubt  by  the  admitted  fact  that  he  had 
but  one  carriage  and  one  set  of  blacksmith's  tools.  When 
upon  the  face  of  the  wifl  it  appears  that  the  testator  meant  to 
dispose  of  something  in  kind,  in  the  application  of  the  be-^ 
quest  to  its  subject  matter,  it  may  be  shewn  that  he  had  but 
one  of  that  kind  to  be  disposed  of.  Innes  v  Johnson^  4  Yea. 
668.  But  that  part  of  the  legacy  to  his  widow  which  is  em- 
braced within  the  terms  <<one  year's  provisions,"  cannot  we 
thitik  be  deemed  specific.     If  it  refers  to  a  corptis,  it  design 

as 
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June  1848  naies  DO  particular  part  of  that  corpus^  but  gives  so  mneh 
jj^^^^    thereof  as  may  be  adequate  for  her  subsistence  for  one  yca», 
▼       It  is  true,  that  in  cases  of  intestacy^  and  in  case&  of  testo- 
^     cy,  where  the  widow  records  her  dissent  from  the  will  of  her 
busbandi  the  law  assigns  to  the  widow  a  year's  provision 
out  of  her  husband's  estate  in  preference  even  to  the  de- 
mands of  creditors.      Rev.  St.  ch.  121,  sec.  18,  19,  20,  21, 

^22.  And  it  can  scarcely  be  questioned,  but  that  this  part  of 
her  legacy  was  given  by  the  testator  by  way  of  analogy  to 
the  year's  provision,  so  assigned  by  law.  But  here  she  takes 
the  <^  one  year's  provisions"  as  of  his  bounty,  therefore  as  a 
legacy,  and  of  conseq^ience  subject  to  the  payment  of  his 
debts.  And  being  a  legacy,  it  mast  be  determined  to  be  a. 
specific  or  e^ueral  legacy  by  the  same  rules,  which  govern 
in  discriminating  between  legacies  in  other  cases.  There 
shpuldbe  a  reference  to  ascer-tain  the  values  of  the  respec* 
tive  bequests  of  personal  property  made  by  the  testator,  and  it 
must  be  declared  that  the  defendant  EJizabeth  is  bound  in  the 
first  place  to  satisfy  the  demdnd  of  the  plaintifi*  to  the  extent 
of  the  value  of  the  year's  provision  she  may  have  received^ 
and  that  the  residue  of  the  plaintiff's  demand  is  to  be  satis- 
fied out  of  the  other  parts  of  the  legacy  to  the  said  defend- 

^ant,  and  the  legacies  to  the  defendants  William,  Barbara  and 
Lavinia,  pro  rata. 

A     Fbr  Curia  at.  Decree  accordingly. 
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CHARLES  IL  KEE,  EX'OR  6us.  v«.  JAMES  YASSER  AND  WIFE. 

Where  a  husbaDd  permits  his  wife  to  have  and  make  profit  of  certain  articles  Jxa^^  1848 
of  his  property,  either  for  her  own  use^or  in  consideTation  of  her  sappljing  the         < 
family  with  particaJar  kinds  of  necessaries,  or  where  he  makes  to  her  a 
yearly  allowance  for  keeping  his  house,  the  profits  in  the  one  case  and  the 
savings  in  the  other,  will,  in  equity,  be  considered  as  the  wife's  own  sepa- 
rate estate,  although  at  law  they  belong  to  the  husband. 

Courts  of  Equity  in  modem  times  have  held,  that  a  wife  cannot  acquire  sepa- 
rate property  from  her  husband  in  her  springs,  except  by  a  clear  irrevocable 
gift,  either  to  some  person  as  a  trustee,  or  by  some  clear  and  distinct  ad  of 
his,  by  which  he  divests  himself  of  the  property.  Where  the  husband  ac- 
knowledged that  the  savings  were  the  separate  property  of  the  wife— where 
they  kept  separate  accounts  at  the  stores— where  bonds  for  money  loaned 
were  taken  in  her  name  in  the  presence  and  with  the  consent  of  the  hus- 
band— and  where  he  had  borrowed  money  from  her  himself;  these  facts 
satisfy  the  requirements  of  the  modern  deciaions„and  prove  that  she  was  en- 
titled to  the  money  as  her  separate  estate. 

This  cause,  at  Spring  Term,  1843,  of  Northampton  Court 
of  Equity  was  set  for  hearing,  and  ordered,  by  consent  of 
parties,  to  be  transmitted  to  the  Supreme  Court.  The  fact« 
will  be  found  in  the  opinion  delivered  in  this  court 


B.  F.  Moore  for  the  plaintiff. 
Bragg  for*the  defendant. 

Danibl,  J.  The  plaintiff,  in  his  bill,  states  that  the  defend- 
ant, Nancy,  was  the  widow  of  his  testator,  John  Croker. — 
That  she,  before  and  after  the  death  of  the  said  testator,  got 
into  her  possession  large  sums  of  money  and  evidences  of 
debt,  belonging  to  the  estate  of  his  testator,  to  the  amount  of 
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Jii6e  1843  01,000, or  upwards:  that  the  said  Nanc^  has  since  ioter- 
Kto  married  with  the  other  defendant,  James  Yasser,  and  that 
V  the  said  Yasser  has  got  into  his  hands  mnch,  if  not  all,  of 
said  moneys,  and  now  refuses  to  surrender  the  same,  or  in 
any  manner  to  account  with  him  for  the  same.  The  de- 
fendant, Nancy  Yasser,  in  her  answer  states^,  that  she  has  sur- 
rendered to  the  plaintiff,  as  the  executor  of  John  Croker,  ev- 
ery thing  of  which  she  has  had  the  possession  or  control, 
which  in  law  or  equity,  as  she  is  advised,  he  had  any  right 
or  claim  to.  This  defendant  further  states,  that  the  testator 
gave  her  two  notes  against  two  merchants,  one  against  one 
Southall  for  $18  or  thereabouts,  and  the  other  against  one 
Clark,  for  the  purpose  of  discharging  the  separate  account 
these  men  had  against  her  hi  their  stores:  and  that  these 
were  all  the  evidences  of  debt  thtit  this  defendant  ever  had 
of  the  testator's :  that  she,  being  so  advised,  returned  these 
notes  to  the  plaintiff.  This  defendant  sayeth,  that  before 
she  married  Croker,  who  was  a  man  of  a  large  estate,  she 
was  a  poor  widow  with  two  children,  by  the  name  of  White- 
head. That  he,  Croker,  gave  her,  to  her  own  sole  and  sepa- 
rate use  and  benefit,  (to  enable  her  to  maiatoin  the  said  two 
children,)  what  money  she  could  make  by  the  use  of  her 
needle,  (she  being  a  good  tailoress.)  the  sale  of  fowls,  eggj, 
butter,  and  vegetables  from  their  garden :  that  Croker  al- 
ways recognised  this  money  as  belonging  to  her,  and  they 
two  kept  separate  store  accounts:  that  in  the  coui'se  of  ma- 
ny years,  (living  between  the  Petersburg  and  Portsmouth 
Rail  Ronds,  and  near  to  each,)  she  was  enabled  to  save  the 
sum  of  about  $350  :  that  she  was  in  the  habit  of  loaning 
this  money,  and  taking  the  bonds  in  hdr  own  name,  with  the 
approbation  of  her  husband.  She  farther  states^  that  the 
present  plaintiff  has  paid  to  her  the  purchase  money  (about 
300,)  af  a  small  tract  of  land,  which  belonged  to  her  first 
husband,  and  afterwards  became  the  property  of  Croker, 
and  which  Croker  had  sold  to  the  plaintiff,  taking  the  bonds 
therefor  payable  to  her  two  Whitehead  children.  Both  these 
sums,  with  what  she  has  saved  since  the  death  of  Croker, 
amounting  in  all  to  about  the  sum  of  $730,  which  the  other 
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defendaat,  James  Vasser,  admits  came  to  his  hands  since  the  J«n«  1843 
marriage ;  and  he  suys  that  he  has  executed  a  bond  to  pay      ^^ 
$500  to  each  of  the  two   Whitehead  children  when  thej       ▼ 
come   of  age,  and  to  furnish  each  with  a  horse,  saddle  and 
bridle.    They  deny  receiving  of  Croker's  estate  any  money 
or  evidences  of  debt,  except  as  above  stated.    There  was  a 
replication  to  the  answers.    We  are  glad  to  see  that  the  testi- 
mony in  this  cause  has  been  well  taken.    And  we  must  say 
Ihatit  substantially  suppohs  the  statements  made  in  the  an- 
swers.     There  are  species  of  allowance  to  the  wife  by  the 
husband,  which  may  be  classed  under  the  head  of  pin  mo- 
ney.   It  is,  where  he  permits  his  wife  to  have  and  make  of 
certain  articles  of  his  propeity,  either  for  her  own  use,  or  in 
consideration  of  her  supplying  the  family  with  particular 
kinds  of  necessaries,  or  when  he  makes  to  her  a  yearly  al- 
lowance for  keeping  his  house.    The  profits  in  the  first  case, 
and  the  savings  in  the  other,  will,  in  equity,  be  considered  as 
the  wife's  own  separate  estate,  although,  at  law,  they  belong 
to  the  husband,  upon  the  principle  that  all  the  personal  pro- 
p3rty  which  a  married  woman  acquires  is  that  of  her  hus- 
band.    A  leading  case  on  this  subject  is,  Shaning  v  Slyle^ 
3  P.  Will.  337.     Vile  also  Sir  Paul  NeaVs  case,  Pre.  Ch. 
44.    Mavgey  v  Hungerforce,  2  Eq.  Ea.  Ab.  165.    2  Ro- 
per on  H.  and  W.  138.      After  marriage,  the  husband  mny 
permit  his  wife  to  carry  on  a  separate  trade,  and  all  that  she 
earns  in  the  trade,  will,  in  equity,  be  her  separate  property, 
and  bo  applicable  apd  disposable  by  her,  as  such,  subject  to 
the  demands  affecting  it.     2  Roper  on  H.  and  W.  171. 

It  is  true,  that  the  Courts  of  Equity  in  modern  times  have 
laid  down  the  principle,  that  a  wife  cnnnol  acquire  separate 
property  from  her  husband  in  her  savings,  out  of  a  volnntn- 
ry  allowance  from  her  husband,  except  by  a  clear  irrevoca- 
ble gift,  either  to  some  person  as  a  trustee,  or  by  some  dear 
and  distinct  act  of  his,  by  which  he  divests  himself  of  the 
properly.  5  Ves.  79.  See  Walter  v  Hodge,  2  Swans.  97, 
2  Roper  on  H.  &  W.  140,  note  c.  (Jacob's  ed.)  In  this  case 
Ahe  proof  is,  that  Croker  acknowledged  at  sundry  tmies^lhat 
thesayiugs  were  the  separate  propeity  x}f  his  wife.     They 
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June  1843  had  separate  accounts  at  the  stores  of  their  neighboring  mer- 

^     chants — when  a  borrower  of  money  applied  to  him  for  a 

▼       loan,  he  said  he  had  none  to  lend,  bat  his  wife  had — the  loan 

*'^'   was  made  by  her  to  the  borrower  in  the  presence  of  her 

bnsband,  and  the  bond  was  taken  (or  the  same  in  her;  name 

and  with  his  consent.    The  husband  himself  also  borrowed 

money  of  his  wife,  to  loan  to  his  overseer,  which  money  was 

by  the  plaintiff's  consent,  returned  to  her  since  the  death  of 

the  husband.    The  proofs  in  the  case,  in  our  opinion,  come 

up  to  these  requirements. 

We  are  of  the  opinion  that  the  bill  is  not  supported  by 
proofs,  and  it  must  be  dismissed  with  costs. 

p£R  Curiam.  Bill  dismissed  with  costs. 


SUPREME  COURT  OP  NORTH  CAROLINA.  667 


BENJAMIN  L.  WESSON  m.  LEVI  STEPHENS,  ABM*S.  OF  CALEB 

LAWBENCE. 

A  dtXsvery  of  a  deed  to  a  third  penoH  for  the- Dae  of  tfie  granfee,  makee  it  e^  June  1843 

fectaal  froii^the  inatMit  of  such  deliTery,  altlioagh  the  penon  ia  not  the  ai- 

gent,  but  a  stranger  to  the  grantee,  provided  the  grantee  aflerwarda  aaienta 
to  it. 

'Where  the  grantor  fnsertB  in  his  deed  a  release  for  the  parchaae  money,  when 
he  has  not  actually  received  it  or  taken*  a  security  for  its  payment,  Equity 
will  give  him  relief. 

This  cause  was  set  for  hearing  at  the  Spring  Term  1843 
of  Rockingham  Court  of  Equity,  upon  the  bill,  answer  and 
proofs,  and  then,  by  consent  of  parties,  ordered  to  be  trans- 
mitted to  the  Supreme  Court. 

The  following  is  the  substance  of  the  pleadings  and 
proofs : 

The  plaintiff  in  his  bill  states,  that  be  sold  in  fee  simple 
a  tract  of  land  to  the  defendant's  intestate,  lykig  in  the  couo- 
ty  of  Rockingham,  adjoining  the  lands  of  P.  L.  Morgan  and 
others,  ccfntaining  236  acres,  for  the  sum  of  $300,  to  be  se- 
cured by  bond  payable  the  first  day  of  September,  1842 : 
That  he  executed  a  deed  of  bargain  and  sale  for  the  said 
tract  of  land,  and  delivered  it  to  P.  L.  Morgan  for  the  use  of 
the  vendee,  who  thereafter  accepted  the  said  deed  and  took 
possession  of  the  land :  That  the  deed  was  written  in  the 

m 

common  form,  and  ex^pressed  in  its  face  a  full  receipt  and  re- 
lease of  the  purchase  money :  That  the  vendee  omitted  to 
execute  the  bond,  when  he  received  the  deed,  be  having  no 
bond  written,  or  pen  and  paper  then  and  there  to  write  it, 
but  he  promised  to  give  it  to  the  plaintiff's  agent  when  he 
should  see  him  again.      The  vendee  shortly  thereafter  died, 
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Jane  1843  without  ever  giving  the  bond  for  tlie  purchase  money  for  the 
Wesson   ^^^  Isiud.     The  bill  prays,  that  the  administrator  be  decreed 
"^       to  pay  the  purchase  money  out  of  the  assets  of  the  vendee. 

The  defendant  in  his  answer  says,  that  he  has  no  knowl- 
edge of  any  contract  made  by  his  intestate  with  the  com- 
plainant for  the  lands  described  in  the  bill,  that  he  found  no 
such  deed  for  the  land,  as  that  mentioned  in  the  bill,  among 
his  intestate's  papers,  or  any  where  else.  Defendant  states, 
that  his  intestate  told  him  that  he  had  made  some  improve- 
ments on  the  said  land,  but  he  denies  that  he  ever  took  pos- 
session of  the  land.  He  denies  all  knowledjre  of  Moi^n's 
delivering  any  deed  for  the  land  to  his  intestate:  He  ad- 
mits that  he  has  assets. 

P.  L.  Morgan  deposes,  that  the  contract  for  the  purchase 
of  the  land  was  made  by  the  parties  as^^  stated  in  the  bill : 
That  the  plaintiff  executed  a  deed  in  due  form  of  law  tty 
Lawrence,  the  vendee,  for  the  land  ;  he  was  a  witness  to  it, 
the  deed  was  delivered  by  the  vendor  to  him,  for  the  use  of 
Lawrence,  and  he,  the  vendee,  accepted  the  deed,  and  prom- 
ised to  give  a  bond  for  the  purchase  money,  ($300)  payable 
the  first  day  of  September,  1842  :  That  the  vendee  sent  for 
the  witness  just  before  his  death,  to  come  and  receive  the 
bond,  but  died  before  he  went. 

John  Richardson  deposes,  ttiat  he  saw  Morgan  deliver 
the  deed  to  Lawrence ;  that  it  was  done  according  to  con- 
tract ;  witness  then  lived  on  the  land,  and  requested  to  reut 
it  of  the  vendee,  who  refused,  stating  that  he  wasr  coming 
there  to  live  himself. 

A.  Barham  deposes,  that  the  vendee  employed  him  to 
raise  a  house  on  the  land,  which  he  did.  Lawrence  tbid 
blm  that  ho  had  purchased  the  land  for  $300;  payable  the 
first  day  of  September,  1842. 

Benj.  Barham  proves  nearly  the  same  thing,  and  that  the" 
vendee  died  before  the  house  was  finished,  nnd  that  his  ad- 
ministrator paid  for  the  work  done  on  the  house. 

Graham  for  the  plaintiff. 
Morehead  for  the  defendant. 
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Dambl,  J.     A  delivery  of  a  deed  to  a  third  person,  for  June  isii 
the  use  of  the  grantee,  makes  it  effectual  frona  the  intsant  of  "wcssob 
such  delivery,  although  the  person  is  not  the  agent  but  a       ▼ 
stranger  to  the  grantee,   provided  the  grantee  assents  to  it,     *^  ^°*' 
which  in  this  case  he  did.      Alford  v  Lee^  Cro.  Eliz.  54. — 
Garnons  v  Knight,  Barn.  &  C.  671.    The  witnesses  do  not 
prove  directly  that  the  deed  contained  a  release  clause  of  the 
purchase  money,  but  they  sny  that  th^  deed  was  '<  in  due 
form."     We  must  understand  that  it  did  contain  such  a  re- 
lease, and  therefore  that  the  plaintiff  is  entitled  to  the  decree 
he  prays. 


Pp-a  Curiam.  Decree  accordinofly. 


R3 
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WtLLIAM  L.  FRANKLIN  w.  JOHN  ROBERXa 

June  1843  A  sale  of  a  remainder  in  a  male  slave  of  middle  age,  expectant  upon  a  life  es- 

■"^ tate,  will  be  viewed  with  suspicion  in  a  Court  of  Equity,  and  relieved  a- 

gainst,  if  advantage  be  taken  of  the  vendor's  necessities  by  buying  at  a 
great  undervalue. 
But  such  a  sale  will  not  bo  disturbed,  if  a  full  and  fidr  prioe  appears  to  havo' 

been  given. 
"Where  a  person  comes  to  redeem  property  conveyed  to  him  by  a  deed,  absolute 
on  its  face,  the  onus  of  proving  an  agreement  to  redeem  lies  on  him ;  and 
where  the  answer,  without  evasion,  plainly  denies  the  right  of  redemption, 
the  proofs  must  be  clear,  consistent  and  cogent,  composed  of  circumstances 
incompatible  with  the  idea  of  an  absolute  purchase,  and  leaving  no  doubt 
on  the  mind. 

This  cause,  after  having  been  set  for  hearing  at  the  Court 
of  Equit7  for  Surry  County,  at  Spring  Term  1843,  was 
then,  by  consent  of  parties,  ordered  to  be  transmitted  to  the 
Supreme  Court,  to  be  heard  upon  the  bill,  answer  and  proofs. 
The  opinion  delivered  in  this  Court  embraces  the  facts  ad- 
mitted by  the  pleadings  or  proved  by  the  depositions. 


Boyden  for  the  plaintiff. 
Morehead  for  the  defendant. 


RuFFiN,  C.  J.  The  plaintiff  was  entitled  to  a  negro  maa 
slave,  aged  38  years,  in  remainder  after  the  death  of  his  mo- 
ther, who  was  a  healthy  woman,  aged  about  70  years,  and 
resident  of  Surry  county,  and,  being  so  entitled,  he  conveyed 
the  slave  to  the  defendant  by  a  deed,  bearing  date  March 
20ih,  1834,  and  absolute  in  its  terms,  for  the  consideration  of 
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$150,  and  at  the  same  time  his  npther  gave  the  defendant  Juno  1843 
her  promise  in  writing,  that  the  defendant  should,  upon  the  Franklin 
same  consideration,  have  the  services  of  the  slave  from  the  ▼ 
1st  day  of  August  to  the  25th  of  December,  in  each  year  du- 
ring her  life.  Accordingly,  until  the  1st  day  of  August 
of  the  year  1834,  Mrs.  Franklin  kept  the  slave,  and  then  he 
went  into  the  possession  of  the  defendant,  and  so  remained 
until  Christmas,  when  he  again  returned  to  Mrs.  Franklin, 
During  the  next  Spring,  the  health  of  Mrs.  Franklin  began 
to  decline,  and  she  died  in  July  following,  viz:  1835,  and 
then  the  defendant  took  possession  of  the  slave,  claiming 
him  as  his  own.  This  bill  was  filed  in  March  1839,  and  the 
object  of  it  is,  to  obtain  a  redemption  and  re-conveyance  of 
the  slave,  upon  the  ground,  that  the  contract  was  not  (5ne 
of  sale  and  purchase,  but  that  the  defendant  in  fact  lent  the 
plaintiff  the  sum  of  $150,  and  took  the  conveyances  as  a  se- 
curity therefor. 

The  bill  charges,  that  the  plaintiff  needed  money  and 
sought  a  loan  of  $150  from  the  defendant,  and  offered  to  se- 
cure it  by  a  conveyance  of  the  slave,  who  was  worth  $600, 
and  that  the  defendant  agreed  thereto,  if  the  plaintiff's  mo- 
ther would  let  the  defendant  have  the  negro  for  five  months 
in  the  year,  to  keep  down  the  interest  until  the  money  should 
be  returned,  and  that  his  mother,  with  the  view  to  to  relieve 
the  plaintiff's  necessities,  was  prevailed  on  to  give  her  assent 
thereto.  And  the  bill  charges,  that  the  deed  and  agreement 
aforesaid,  although  unconditional  in  their  terms,  were  exe- 
cuted upon  the  express  agreement  for  the  redemption  of  the 
slave  upon  payment  of  the  principal  money  within  ten  years 
thereafter,  and  the  extinguishment  of  the  interest  by  the  la- 
bor of  the  slave  from  year  to  year  as  aforesaid,  the  value  of 
which  labor  greatly  exceeded  the  interest.  The  answer  de- 
nies, that  the  plaintiff  ever  applied  to  the  defendant  to  bor- 
row money,  or  that  he  lent  him  any,  or  that  there  was  an  a- 
greement  for  the  redemption  of  the  slave  under  any  circum^ 
stances.  And  it  states,  that  about  the  first  of  March  1834, 
the  plaintiff  proposed  to  sell  to  the  defendant  his  interest  in 
the  slave  at  the  price  of  $100  :  That  the  defendant  declined 
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June  1843  the  proposal,  upon  the  grounds  of  the  risk  of  the  negro's 
Pranklin  death  before  that  of  Mrs.  Franklin,  who  was  a  woman  of  ro- 
▼  bust  constitution,  in  good  health,  and  residing  in  a  salubri- 
ous region,  and,  if  he  should  ever  survive  her,  that  he  might 
come  into  possession  at  so  distant  a  day,  and  when  so  far 
gone  in  the  decline  of  life,  as  not  to  be  then  worth  the  price 
and  intermediate  interest  thereon,  and  he  so  stated  to  the 
plaintiff:  That  a  few  days  thereafter,  the  plaintiff  renewed 
his  proposal,  and  the  defendant  again  declined  purchasing  a 
contingent  interest,  so  remote  and  precarious.  But  at  the 
same  time  he  informed  the  defendant,  that  he  was  willing  to 
purchase  the  entire  property  in  the  negro,  if  he  and  his  mo- 
ther would  take  a  reasonable  price,  or,  if  she  would  not  sell 
out  entirely,  that  defendant  would  give  $150  for  the  plain* 
tiff's  remainder,  and  the  services  of  the  negro  for  each  year 
during  her  life  after  crop  time,  if  Mrs.  Franklin  should,  up- 
on conference  with  her,  assent  thereto.  The  answer  states 
further,  that  the  pluintifl  then  appointed  to  the  defendant  a 
day  to  come  to  his  mother's  to  learn  her  mind  and  conclude 
their  negotiation  in  one  way  or  the  other :  That  the  plaintiff' 
fully  understood  the  defendant's  proposal,  and  that,  on  the 
appointed  day,  the  defendant  attended  at  Mrs.  Franklin's, 
and  was  then  informed  by  the  plaintiff  and  his  mother,  that 
they  agreed  to  the  sale  upon  the  terms  offered  by  the  defend- 
'  ant :  That  the  defendant  then  explained  the  contract  dis- 
tinctly to  Mrs.  Franklin,  for  fear  she  might  become  dissatis- 
fied afterwards,  and  reminded  her  that  the  constant  services 
of  the  slave  might  be  necessary  to  her;  but,  that,  with  the 
view  of  aiding  her  son,  she  persisted  in  her  assent  to  the 
sale,  as  the  defendant  would  not  get  the  negro  until  after  he 
had  completed  the  working  of  her  crop :  Upon  which,  the 
bargain  was  completed,  the  purchase  money  in  part  paid  and 
the  residue  secured,  and  the  deed  executed,  as  ,an  absolute 
and  unconditional  conveyance,  and  without  any  agreement, 
understanding  or  intention  on  the  part  of  any  person,  that 
the  plaintiff  should  have  a  right  to  redeem,  and  nosuch  pre- 
tence  was  ever  set  up  by  the  plaintiff,  until  the  death  of  his 
mother,  at  an  earlier  day  than  had  been  anticipated,  sugges- 
ted to  him  the  thought. 
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The  answer  states  the  whole  value  of  the  negro  not  to  ex-  Jan«  184S 
cecd  $400,  and  that,  considering  the  ages  and  health  of  Mrs.  pnnklin 
Franklin  and  the  negro  respectively,  the  remainder  after  her  ▼ 
life  estate  was  not  worth  more  than  $100.  The  parties  pro- 
ceeded to  take  proofs ;  of  which  but  a  small  portion  is  of  any 
weight.  The  file  is  loaded  with  numerous,  badly  taken, 
and  unsatisfactory  depositions  to  the  character  of  witnesses, 
whose  testimony  in  the  case  is  itself  of  little  or  no  conse* 
quence.  The  material  evidence  relates  to  the  value  of  the 
respective  interests  in  the  slave,  and  the  terms  of  the  treaty 
between  the  parties,  as  understood  by  the  witnesses.  Upon 
the  former  point  there  is  a  difference  of  opinion  among  the 
witnesses,  and  it  is  not  wonderful  that  there  should  be,  as  it 
is  not  an  easy  matter  to  compute  the  value  of  a  male  slave 
at  the  meridian  of  life,who  is  not  to  fall  into  possession  un- 
til the  death  of  another  healthy,  though  aged  person.  A 
few  years  and  a  slight  accident  might  make  the  negro  charge- 
able instead  of  valuable,  and  there  are  many  persons  of  small 
capital,  and  others  who  need  present  labor,  who  would  not 
purchase  such  an  interest  at  all,  or  only  at  a  very  low  price. 

Hence  a  remainder  of  the  kind  is  seldom  the  subject  of 
traffic,  unless  the  vendor  be  very  needy,  and,  therefore,  a 

sale  of  it  should  be  viewed  with  suspicion,  and  relieved  a- 
gainst,  if  advantage  be  taken  of  one's  necessities  by  buying 
at  a  great  under  value.  But  in  this  case  the  prepondeiance 
of  the  evidence  as  to  the  value  supports  the  statements  of 
the  answer,  as  a  large  number  of  witnesses  depose  that 
they  would  not  have  given  more  than  $100  for  the  remain- 
der, and  but  one  says  he  would.  Besides,  this  bill  does  not 
seek  to  be  relieved  against  this  contract  as  a  hard  and  un- 
conscientious bargain  for  a  remainder,  which  the  owner's 
distresses  obliged  him  to  sell,  but  it  seeks  redemption  as  up- 
on a  pledge  or  mortgage,  or  an  agreement  for  the  same, 
which,  notwithstanding  the  form  of  the  conveyance,  the  biH 
alleges  was  positively  stipulated  for,  and  the  bill  is  framed 
with  that  view  only.  In  such  a  case  inadequacy  betweeu 
the  sum  advanced  and  the  real  value  of  tlie  thing  conveyed, 
is  a  circumstance,  which,  with  others;,  furnishes  evidence  of 
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.itine  1843  the  true  agreement,  whether  for  an  absolute  purchase,  or  for 
Franklin'  ^  secuiity.    The  onuif  is  on  the  party  who  seeks  to  redeem, 

rujZrtu  ^^^'  ^^  ^^^  ^^^  ^^^^^  ^^'^'  when  the  conveyance  is  abso- 
lute,  and  the  answer,  without  evasion,  plainly  denies  the  a- 
greement  for  redemption,  the  proof  for  the  plaintiff  must  be 
clear,  consistent  and  cogent,  composed  of -circumstances  in- 
compatible with  the  idea  of  an  absolute  purchase,  and  leav'- 
ing  no  doubt  on  thermind.  Inadequacy  of  price  by  itself 
cannot  have  that  effect,  if  it  were  established  in  this  case,  for 
there  are  many  real  sales  at  an  under  value.  Besides,  it  on- 
ly furnishes  an  argument  against  the  deed,  as  constituting 
an  absolute  purchase,  and  must  yield  to  direct  proof  of  the 
intentions  of  the  parties  by  persons  cognizant  of  the  treaty. 
In  this  case  there  Is  a  mass  of  such  direct  proof.  It  comes 
from  three  persons,  who  heard  the  first  proposals  at  the  de- 
fendant's house,  and  from  two  others,  who  were  pnssent  at 
the  final  bargain,  and  are  subscribing  witnesses  to  the  deed. 
All  these  depose  directly,  that  the  whole  dealing  was  for  a 
sale,  that  at  no  time  was  a  loan  or  pledge  spoken  of;  that 
the  defendant  declined  buying  the  reversion  by  itself,  at 
$100,  because  he  would  not  deal  for  a  pure  contingency,  but 
wanted  something  sure,  as  stated  in  the  answer.  Besides 
those  witnesses,  four  others  say  that  the  plaintiff,  when  he 
applied  to  the  defendant  for  a  redemption,  admitted  that 
there  was  no  agreement  for  it,  but  said  that,  as  his  mother 
had  died  so  soon,  he  thought  the  defendant  ought  either  to 
let  him  have  the  negro  back,  or  pay  him  a  further  price. — 
Against  this  evidence  the  plaintiff  offers  little,  save  the  opin- 
ion of  some  persons,  that  the  interests  purchased  by  the  de- 
fendant were  worth  somewhat  more  than  he  gave.  But 
upon  that  the  court  could  not  declare  it  was  not  an  absolute 
purchase,  but  must  declare  that  it  was,  and  so  dismiss  the 
bill,  but,  as  the  plaintiff  was  allowed  to  sue  in  forma  pau- 
peris,  without  costs» 

Per  Curiam.  Bill  dismissed  without  cost^. 
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JOHN  H.  DRAKE  vs.  JOHN  RICKs  Sc  AL. 

Where  upon  a  settlement  made  by  a  guardian  of  a  ward  with  a  lucceeding  June  1643 
guardian,  the  former  gave  the  latter  his  bond  for  the  balance  found  due  to  ' 

the  ward,  upon  the  latter  agreeing  to  credit  the  bond  with  certain  notes  r^ 
ceived  from  the  administrator  of  the  ward's  father,  which  were  alleged  to  be 
bad,  upon  the  former  guardian's  delivering  them  up ;  and  after  the  bond  was 
due,  the  latter  guardian  paid  the  bond  over  to  the  ward,  without  having 
given  the  credit,  and  the  ward  collected  the  whole  amount  by  suit  at  law — 
Beld  that  the  former  guardian  was  entitled,  upon  shewing  that  these  notes 
were  worthless,  to  relief  against  the  latter  guardian  to  the  amount  of  these 
notes,  and  to  the  same  remedy  against  an  assignee,  to  whom  the  bond  had 
been  assigned  after  it  was  due,  notwithstanding  the  former  guardian  had  not 
tendered  the  notes  tor  several  years,  nor  until  afler  suit  was  brought  against 
him. 

This  was  a  bill  for  an  injunction  to  stay  proceedinjsfs  on  a 
judgment  at  law  and  for  relief,  filed  in  Nash  Court  of  Equi-* 
ty,  and  the  injunction,  on  motion  of  the  defendants,  having 
been  dissolved,  the  cause  was  continued  over  as  an  original 
bill.  Having  been  set  for  hearing,  it  was,  at  Spring  Term, 
1 843,  ordered,  by  consent  of  parties,  to  be  transmitted  to  the 
Supreme  Court. 

On  the  hearing,  the  following  appeared  to  be  the  facts  : 

Thomas  Bryant  administered  on  the  estate  of  Guilford 
Atkinson,  deceased,  and,  in  the  year  1827,  came  to  a  settle- 
ment of  his  accounts  with  the  plaintiff,  who  was  then  the 
guardian  of  Sally  O.  Atkinson,  an  infant  child  and  next  of 
kin  of  Guilford  Atkinson.  Upon  that  settlement  Bryant 
paid  the  distributive  share  of  the  infani,  partly  in  money, 
and  partly  in  bonds  taken  by  him  as  administrator,  which 
the  guardian  accepted  without  endorsement.  In  1832;  Drake 
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June  1843  resigned  ihe  office  of  guardian,  and  Bryant,  who  was  the 
Drake  grand-father  of  the  infant,  was  appointed  in  Drake's  steady 
^  and  on  the  6tb  of  August,  1832,  they  came  to  a  settlement, 
and  found  a  balance  due  the  ward  from  Drdke  of  $1646  99, 
for  which  he  executed  his  bond  payable  to  Bryant  as  gnar- 
dian.  Drake  had  previously  collected  the  bonds,  which  he 
had  received  from  Bryant  as  administrator,  except  three, 
namely,  9fie  on  E.  York  $14  44,  due  25th  Dec  1826,  one 
on  John  Taylor  for  $24,  given  in  November,  1823,  and  an- 
other on  John  Taylor  and  E.  York  for  $2  60,  given  in 
March,  1829.  For  those  debts  Drake  claimed  a  credit  in 
his  settlement  with  the  succeeding  guardian,  but  the  latter 
did  not  then  allow  it,  because  the  bonds  or  judgments  ren- 
dered on  them  could  not  then  be  returned  to  him,  inasmuch 
as  they  were  in  the  hands  of  the  constable  to  whom  the 
bonds  had  been  delivered  for  collection.  But  Bryant  gave 
Drake  his  engagement  in  writing,  ^'tbat,  as  the  said  debts 
had  not  heretofore  been  paid,  I  am  to  credit  the  said  Drake's 
bond  of  this  date  for  the  whole  amount  of  said  claims,  in- 
cluding compound  interest  thereon,  or  such  part  as  may  not 
be  paid,  if  returned  to  me  by  said  Drake."  In  1837,  the 
ward  married  ;  and  her  husband  received  from  Bryant  the 
plaintiff's  bond,  and  transferred  it  by  delivery  to  the  defend- 
ant Ricks,  who  instituted  an  action  of  debt  on  it  in  the  name 
of  Bryant,  and  obtained  judgment  thereon.  At  the  trial, 
Drake  offered  to  retnin  the  bond  of  York,  and  judgments  on 
the  bonds  of  Taylor,  and  claimed  a  credit  for  them,  but  the 
court  held  that  they  could  not  be  allowed  as  payments  or 
sets  off,  as  they  had  not  been  returned  before  the  pleas  plead- 
ed, and  the  plaintiff  at  law  refused  to  allow  the  credit  or 
malce  any  deduction.  Thereupon  Drake  filed  the  present 
^  hill  for  relief  and  an  injunction  for  the  amount  of  those  debts, 
according  to  Bryant's  agreement,  and  therein  alleges  (hat  the 
d4jl»ts  were  lost  to  him  by  reason  of  the  insolvency  of  Tay- 
lor and  the  removal  of  York  from  this  State  to  Alabama, 
and  offers  to  deliver  the  bonds  and  judcrments  as  he  had  be- 
for  done.  Ricks  and  Bryant  answered  separately.  The 
material  parts  of  (heir  answers  are  that  York  was  solvent 
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and  did  not  remove  to  Alabama  until  1828,  or  1829|  and  that  Jom  1848 
Taylor  also  was  solvent  up  to  that  time,  and  that  Drake    pj^^ 
might  therefore  have  collected  the  debts  with  ordinary  dili-      ,^ 
gence,  <<aiid  they  insist  that  after  so  great  a  length  of  time, 
from  August  1832,  to  the  trial  of  the  suit  at  law  in  1838,  the 
plaintiff  Drake  cannot  return  the  debts,  but  by  his  lacAc^ 
made  them  his  own. 

Upon  the  coming  in  of  the  answers  the  injunction  was 
dissolved  with  costiB. 

In  April  1829,  Drake  obtained  judgments  before  a  justice 
of  the  peace  against  Taylor,  on  which  several  executions 
were  issued  and  were  returned  nulla  bona.  And  it  is  estab- 
lished by  satisfactory  evidence,  that  Taylor  wos  insolvent 
during  the  whole  time  Drake  held  his  bonds.  He  was  the 
brother-in-law  of  Bryant,  and  they  lived  near  each  other, 
and  all  his  property  had  been  sold.  A  son-in-law  purchas* 
ed  his  land  and  some  of  his  slaves,  and  allowed  him  the  use 
of  them,  for  the  support  of  his  family,  and  there  is  no  evi* 
dence  that  he  owned  any  property,  except  that  at  one 
time  out  of  the  proceeds  of  the  crop  he  purchased  a 
mare  for  the  use  of  the  plantation,  but  at  what  time  does 
not  appear,  nor  that  it  was  known  to  Drake  or  his  consta- 
ble. 

No  counsel  lor  the  plaiutitf. 
B,  F,  Moore  for  the  defendants. 


RuFFiN.  C.  J.  The  Equity  of  the  plaintiff  against  Bry- 
ant extends  to  Ricks,  who  took  the  bond  after  il  was  due, 
and  indeed,  without  endorsement.  And  as  against  Bryant 
we  think  the  plaintiff  is  entitled  to  the  relief  he  asks, 
F^or  the  grounds  of  that  relief  we  need  not  go  farther  back 
than  the  agreement  of  August  6,  1832.  It  appears,  indeed, 
that  at  no  time  after  1826,  was  Taylor  able  to  pay  his  debts. 
But  however  that  may  have  been  in  fact,  it  is  clear,  that 
when  Drake  gave  his  bond,  the  parties  considered  that  he 

had  a  right  to  return  as  money  the  debts  which  he  had  re- 

S3 
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June  1843  ceived  as  money,  and  as  so  much  of  the  ward's  estate.  It  may 
j)n^^  be  that  Bryant  was  not  strictly  bound  to  take  them  back. — 
/  We  do  noi  trouble  ourselves  with  that  enquiry.  He  did 
agree  to  receive  them,  and  there  is  no  proof  that  be  did  not 
know  the  situation  of  Che  debtors,  or  that  Drake  represented 
bis  proceedings  or  the  situation  of  the  debt?  untruley.  The 
only  condition  was,  that  Drake  was  to  return  such  as  should 
not  be  paid.  No  payment  was  made,  and  it  is  very  certain, 
that,  since  August,  1832,  it  has  been  out  of  the  power  of 
Dlrakd  to  enforce  the  payment.  Taylor  has  been  all  the 
time  insolvent,  and  the  answer  states  that  York  had  before 
removed  to  such  a  distance  as  would  render  the  expense  of 
collection  equal  to  the  debt,  or  nearly  so.  This  shews  that 
the  actual  tender  ot  the  securities  to  Bryant  would  have 
beer>  an  idle  ceremony  merely,  as  they  were  worth  nothing, 
and  he  must  have  known  it.  It  is  true,  that  without  a  ten- 
der the  defence  could  not  be  available  at  law.  But  in  this 
court  the  omission  of  it,  whereby  no  prejudice  arose  to  the 
other  party,  should  not  injure  the  plaintiff  so  far  as  to  make 
him  forfeit  the  amount  of  the  debts,  and  can,  at  most,  only 
affect  the  costs.  The  substance  of  the  agreement,  as  we 
look  at  it  here,  is,  that  as  the  debts,  which  Bryant  passed 
as  good,  had  not  turned  out  to  be  so,  he  would  take  them 
back.  For  ought  that  can  be  seen,  they  are  just  as  availa- 
ble to  him  now,  as  they  would  have  been,  had  the  se- 
curities been  put  into  his  hands  the  day  after  he  signed 
the  agreement  to  enter  a  credit  for  them,  if  returned  to  him. 

We  do  not  however  approve  of  the  plaintiff's  delay  in 
closing  the  business,  any  more  than  the  refusal  of  the  other 
party  to  accept  the  papers,  when  tendered,  and  as  both  par- 
tics  were  to  blame,  we  do  not  think  it  a  case  for  costs  to 
either  of  them.  The  decree  must,  therefore,  be  for  the  sum, 
which  the  plaintiff  was  compelled  to  pay  on  the  dissolution 
of  the  injunction,  with  interest  thereon  from  the  day  of 
payment,  and  for  the  costs  then  also  paid  by  him,  which 
must  be  restored  to  him;  and  there  must  be  an  enquiry  to 
ascertain  those  sums. 

Per  CuRiABi.  Decree  accordingly. 
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JOHN  CHESHIRE  m.  BURCH  CHESHIRE  AND  OTHERS. 

A  Court  of  Equity  has  invariably  entertained  a  bill  by  one,  entitled  to  a  pei^  June  1943 
sonal  chattel  in  remainder  after  a  life  estate,  to  have  the  property  secured  — — 
when  it  is  alleged  in  the  bill  that  it  is  likely  to  be  lost  by  any  means  whate- 
ver. 

And  when  the  particular  property  has  been  converted  into  another  species  of 
property  by  the  tenant  for  life,  or  those  who  claim  in  privity  with  him,  the 
remainder  man  may  elect  to  follow  and  take  the  fund  in  its  changed  form ; 
as  for  instance,  when  it  has  been  removed  oat  of  the  State  and  sold,,  he  may 
claim  the  proceeds  of  the  sale. 

This  cause  having  been  set  for  hearing  in  Davie  Court  of 
Equity,  at  Spring  Term  1813,  was  removed  by  consent  of 
parties  to  the  Supreme  Court.  The  facts  are  stated  in  the 
opinion  delivered  in  this  Court. 


No  counsel  for  the  plaintiff. 

Caldwell  and  Boyden  for  the  defendants. 

Daniel,  J.  The  plaintiff's  father,  John  Cheshire,  in 
the  year  1832,  by  will  bequeathed  two  slaves,  (Peter  and  Dice) 
to  his  wife  Susannah  Cheshire,  (the  plaintiff's  step-mother,) 
for  life,  remainder  to  the  plaintiff;  and  the  executor  assented 
to  the  legacy.  The  plaintiff  in  his  bill  states,  that  the  said  Su- 
sannah, one  of  the  defendants,  in  the  year  1835,  sold  and  con- 
veyed an  absolute  estate  in  and  to  the  said  slaves  to  the  other 
two  defendants,  (Burch  Cheshire  being  then  insolvent,)  with 
an  intention  that  they  miglit  run  them  to  parts  unknown,  so 
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Jane  1848  as  to  cheat  and  defraud  him  of  his  interest  in  remainder. — 
Cbeahire  ^^^  ^^^^  the  defendants,  Burch  Cheshire  and  Henderson, 
▼  each  well  knew  the  plaintiff's  interest  in  thesaid  slaves,  con- 
*  federated  with  the  said  Susannah,  to  defraud  him  oi  his 
rights  and  removed  the  said  slaves  and  their  increase  out  of 
the  State,  and  to  parts  unknown.  The  plaintiff  in  his  bill 
prayed  that  the  defendants  might  be  decreed  to  restore  the 
said  slaves,  and  that  his  interest  in  them  might  be  secnred 
and  also  for  general  relief.  The  bill  was  filed  in  the  year 
1836,  against  the  tenant  for  life  of  the  slaves,  and  also  a- 
gainst  the  other  two  defendants.  In  the  year  1837,  the  ten- 
ant for  life  died,  and  the  bill  was  retained  against  the  other 
two  defendants.  The  defendant  Burch  Cheshire,  (who  is  a 
brother  of  the  plaintiff,  and  married  the  other  defendant's  sis- 
ter,) in  his  answer  admits,  that  he  purchased  the  slaves  men« 
tioned  in  the  bill,  absolutely  of  Susannah  Cheshire,)  for 
$960 :  That  he  knew  of  the  plaintiff's  interest  in  the  same 
at  the  time  of  the  purchase,  and  that  he  took  the  slaves  to 
the  State  of  Alabama,  and  there  sold  them  to  one  Ivey.  He 
denies  that  the  other  defendant,  Pavid  Henderson,  was  con- 
cerned with  him  in  the  transaction.  David  Henderson  an- 
swers, and  says  that  he  is  ignorant  of  the  matters  charged  in 
ahe  bill  in  relation  to  the  will  of  John  Cheshire,  Senr.  and 
the  provisions  in  the  same.  He  further  snyeth,  that  he  never 
purchased  or  offered  to  purchase  thesaid  negroes  from  Burch 
or  Susannah  Cheshire,  either  in  this  State  or  any  where  else. 
He  says,  that  he  moved  some  of  his  own  slaved  to  Alabama,  in 
the  fall  of  the  year  1835,  in  company  with  three  of  his  neigh- 
bors,and  that  Burch  Cheshire  went  in  company  with  him,  and 
the  said  Burch  carried  with  him  the  negroes  aforesaid  in  the 
bill  mentioned :  That  he,  Henderson,  lent  him  no  assistance, 
except  to  haul  a  small  bundle  of  clothes  and  occasionally  a 
small  quantity  of  provisions.  He  denies  that  he  ran  off  tho 
said  negroes,  or  had  any  hand  in  running  them  off,  bur  avers 
that  they  were  removed  by  Burch  Cheshire  openly  and  pub- 
licly. He  say^,  that  tie  fiad  no  hand  in  disposing  of  the  said 
slaves  in  the  State  of  Alabama,  and  that  be  had  ho  partici- 
pation in  either  the  purchase  or  the  sale  of  the  said  slaves; 
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That  he  was  not  present  when  Barch  Cheshire  sold  the  said  Jane  1848 
slaves,  but  understood  that  he  sold  them  to  a  man  by  the  "cheshiro 
name  of  Ivey.    He  denies,  thdt  he  received  the  purchase  mo-  p.  ^. 
ney  or  any  part  of  it,  and  he  denies  all  fraud,  &c. 

There  is  a  replication  to  the  answers. 

As  to  the  defendant  Burch  Cheshire,  the  proof  is  clear, 
that  he  knew  of  the  plaintiff's  remainder  in  the  slaves,  and 
that  he  combined  with  Susannah  Cheshire,  the  tenant  for 
life,  to  remove  said  slaves  beyond  the  limits  ot  this  State, 
with  an  intent  to  deprive  the  plaintiff  entirely  of  any  bene- 
fit he  had  in  them.  The  purchase  money  paid  to  Susannah 
for  the  entire  interest  in  the  slaves,  was  $960.  She  execu* 
ted  a  bill  of  sale  for  the  slaves  to  Burch  Cheshire^  a  man 
well  known  to  her  to  be  entirely  insolvent,  who  went  in  com- 
pany with  Henderson  to  Alabama,  where  the  slaves  were 
sold  to  the  sister  of  a  man  by  the  name  of  Ivey,  for  $2100. 
The  next  question  to  be  considered  is,  what  share  or  parti- 
cipation did  David  Henderson  ha?e  in  this  purchase  and 
sale  7  The  proofs  in  the  cause  are  satisfactory  to  the  court, 
that  Burch  Cheshire  had  married  Henderson's  sister,  that  he 
was  insolvent,  and  that  he  lived  near  Henderson  in  Mecklen- 
burg County:  That  the  plaintiff  and  Susannah  Cheshire 
lived  sixty  miles  off  in  Davie  county :  That  Henderson 
came  there  twice  very  shortly  before  this  transaction,  making 
enquiries  if  theve  were  slaves  in  that  neighborhood  that 
could  be  purchased.  The  proof  is  satisfactory,  that  he  ^eli 
knew  these  slaves,  and  knew  both  the  plaintiffs  and  Susan* 
nah  Cheshire's  separate  interest  in  the  same,  as  he  had  been 
told  of  it,  and  be  furthermore  had  heard  the  will  of  John 
Cheshire  read  over,  by  a  naan  at  whose  house  he  staid  in 
Davie  county.  He  had  himself  made  proposals  to  purcha^^o 
the  life  estate  of  Susannah  and  the  remainder  of  the  plain- 
tiff;  he  had  said  that  each  of  these  persons  asked  as  much 
for  their  separate  interest,  as  if  the  whole  interest  in  the 
slaves  belon8[ed  to  each.  Immediately  thereafter,  Susannah 
£/heshire  with  .Btucb  Cheshire,  who  bad  come  into  Davie 
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June  1843  couuly,  cariy  the  slaves  to  Burch  Cheshire's  hoase,  (near  to 
Chcahire  Henderson's,)  just  before  Henderson  was  about  to  start  his 
▼       wagons  and  slaves  to  Alabama.     Burch  is  insolvent,  Hen- 
^^'  dersou  is  wealthy  ;  there  is  then  paid  to  Mrs.  Cheshire  2960 
for  the  absolute  property  in  the  slaves,  a  bill  of  sale  is  given 
to  Cheshire,  and  Henderson  witnesses  it.    Then  Cheshire 
and  the  said  slaves  go  on  to  Alabama  in   company  with 
Henderson  ;    Henderson's   wagons  carrying  some  of   bis 
clothes,  and  some  of  his  provisions  ;  Burch  having  neither 
horse  nor  wagon.    In  Alabama,  the  slaves  were  sold  to  one 
Ivey  for  $2100,  and  a  bill  of  sale  for  the  same  executed  to 
Ivey's  sister  by  Burch  Cheshire,  and  Henderson  being  then 
present  becomes  the  subscribing  witness.     Ivey's  deposition 
has  been  taken,  and  he  deposeth  that  he  purchased  the  said 
lot  of  slaves  lor  the  aforesaid  sum,  of  both  Burch  Cheshire 
and  David  Henderson,  that  he  paid  the  money  to  Cheshire, 
but  Henderson  said  that  he  was  to  have  a  part  of  it,  but  how 
much,  or  whether  because  he  was  concerned  in  the  sale,  or 
because  Cheshire  owed  him,  Henderson  did  not  say.     All 
this  testimony  is  sufficiently  strong  to  induce  us  to  declare 
that  both  of  the  defendants  were  purchasers  of  the  slaves 
from  Mrs.  Cheshire,  with  full  notice  of  the  plaintiff's  inter- 
est in  the  same.      Where  did  the  insolvent  Burch  Cheshire 
get  $960,  to  advance  to  Mrs.  Cheshire?      There  is  no  evi- 
dence on  this  score  offered  by  the  defendants.     The  infer- 
ence is  irresistible,  that  Henderson  (who  before  had  been 
endeavoring  to  purchase  these  very  slaves,)  advanced  the 
money;  in  fact  that  Henderson   was  the  purchaser,  and 
,     Cheshire,  because  of  his  insolvency,  put  forward  to  disguise 
the  transaction,  especially  as  on   Cheshire's  return  to  the 
/  State,  he  is  found  equally  insolvent  and  without  money.    It 
the  defendants  purchased  only  the  life  estate  of  Mrs.  Chesh- 
ire, the  plaintiff  had  a  right  to  file  this  bill  at  the  time  he 
did,  to  have  his  remainder  secured.      The  defendants,  (with 
full  notice  of  the  right,  when  they  purchased  the  slaves,)  are 
to  be  considered  by  this  court  as  standing  in  the  same  situa- 
tion as  their  vendor.    It  is  true,  that  the  assent  of  the  ezeco- 
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tor  to  the  legacy,  turned  the  particular  estate  and  the  remain-  ^"°^  ^^^^ 
der  in  the  slaves,  into  legal  estates.  Whether  or  not  the  Cheahire 
plaintiff  might,  at  the  time  he  filed  this  bill,  have  brought  ^,  ^ 
an  action  at  law,  and  recovered  damages  lor  an  injury  to  his 
remainder,  it  is  certain  that  a  Court  of  Equity  has  invaria- 
bly entertained  a  bill  by  the  remainderman  in  a  personal 
chattel,  to  have  the  thing  secured,  when  it  is  alleged  in  the 
bill  that  it  is  likely  to  be  lost  by  any  means  whatever.  E- 
quity  can,  in  such  cases,  give  a  more  complete  and  substan- 
tial relief  than  o  court  of  law  can.  And  when  the  particu- 
lar property  has  been  converted  into  another  species  of  pro- 
perty by  the  tenant  for  life,  or  those  who  claim  in  privity 
with  him,  the  remainderman  may  elect  to  follow  and  take 
the  fund  in  its  changed  form.  Thus,  when  a  factor  was 
employed  to  sell  clothes  for  cash,  and  he  sold  the  articles  on 
a  credit,  and  died  before  receiving  the  money,  it  was  held 
that  the  money  belonged,  in  Equity,  to  the  factor's  employer 
and  not  to  his  executor.  Burdett  v  Willety  2  Vern.  638. — 
Swin  on  Trusts,  201.  We  know  that  a  cestui  que  trust 
may  follow  the  fund,  and  take  it  in  its  changed  form.  And 
the  principle  applies,  not  only  to  express  trustees,  but  also  to 
such  as  are  clothed  with  the  same  character  by  construction 
of  law;  as  if  a  person  purchases  an  estate  with  another 
man's  money  entrusted  with  him.  Docker  v  SomerSj  2 
Myl.  and  Th.  664.  Swin  290.  The  defendants  are  una- 
ble to  get  back  the  slaves  from  the  present  holders,  either  in 
law  or  equity:  therefore  the  plaintiff  cannot  get  relief  on  the 
particular  prayer  in  his  bill.  But  he  now  elects  to  take  the 
purchase  money  received  by  the  defendants,  and  claims  this 
under  the  prayer  lor  general  relief.  And  we  are  of  the  o- 
pinion,  thathe  is  entitled  to  it,  with  interest  on  it  from  the 
death  of  Mrs.  Cheshire.  The  defendants  will  be  allowed  a 
reasonable  compensation  for  the  trouble  of  carrying  the 
slaves  to  Alabama  and  selling  them,  and  bringing  back  the 
money.  It  will  be  seen  that  we  have  regarded  Ivey  as  a 
competent  witness,  notwithstanding  the  objection  made  to 
the  reception  of  his  testimony.      We  regard  that  the  objec- 
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June  1848  tion  83  going  to  his  credit  only^  for  it  does  not  appear  that 

Cheshira  ^^^  conveyance  was  made  to  him,  or  that  he  claims  the  title 

V       to  or  has  the  possession  of  the  slaves,   and  we'  do  not  see 

Cheshue.  j^^^  j^^  ^^^  derive  any  direct  benefit  from  the  decree  that 

maj  be  rendered  in  this  cause. 


Per  CuBiAMk  Decree  accordingly. 
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THOMAS  W.  HUDGIN8,  AD'Oa  Ac  vs.  BENJAMIN  WHITE. 

Where  the  bill  is  for  the  execution  of  a  trnst,  and  cinnimatanees  are  diadoead  June  1843 
which  tend  to  shew  that  the  trust  was  created  for  the  purpooe  of  defeating  — ^— — 
creditors,  yet  if  such  fraud  is  not  directlj  alleged  either  in  the  bill  or  an- 
swer, the  Court  will  take  no  notice  of  it,  but  will  proceed  to  decree  an  exe- 
cution of  the  trust,  if  properly  established  by  proofs. 

This  cause  having  been  set  for  hearing,  was  transmitted  hy 
consent  from  the  Court  of  Equity  of  Chowan  County,  at 
Spring  Term  1843,  to  the  Supreme  Court.  The  followiug 
case  was  presented  by  the  pleadings  and  proofs : 

in  December  1829,  there  were  judgments  against  Jesse 
Hudgins,  then  of  Gates  county,  to  much  more  than  the  val- 
ue of  all  his  property,  and  sales  were  appointed  to  be  made 
on  the  executions  on  the  21st  day  of  that  month.  A  few 
days  before  the  sale,  the  wife  of  Hudgins  wrote  to  the  de- 
fendant, (who  was  her  brother  and  resident  in  an  adjoining 
county,)  giving  him  information  thereof,  and  requesting  him 
to  attend  the  sale  and  purchase  some  necessary  articles  for 
the  support  of  the  family.  She  also  mentioned  to  him  that 
her  husband  had  sold  a  negro  for  $250,  <<  of  which,"  says 
the  letter,  "  I  never  saw  one  cent.  But  I  want  you  to  come 
and  see  if  you  cant-get  him  to  make  something  over  to  you 
for  my  support,  for  if  he  does  not  I  shall  have  nothing  to 
support  my  children.  I  depend  on  you  as  a  friend."  The 
defendant  being  confined  by  sickness  could  not  go,  but  au- 
thorized another  person  to  make  such  purchases  as  his  sister 
should  direct.  Hudgins  was  a  farmer  in  moderate  circum- 
stances and  every  thing  he  had  was  sold,  and  the  defendant's 
agent  purchased,  at  very  low  prices,  articles  to  the  amount 

T3 
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Time  1843  of  $228  33,  consisting  of  indispensable  house-hold  furni- 
"Hudgini  *"r®j  provisions,  a  horse,  cow  and  calf,  some  plantation  uten- 
V       siis,  including  also  a  negro  woman  at  the  price  of  $55  01, 
and  a  negro  boy  named  Wilson,  about  19  yoars  of  age,  at 
the  price  of  $41  01.      The  bill  charges,  that  it  was  agreed 
between   Undgins  and   White,  that  the  property  should  be 
bid  off  in  the  name  of  the  latter  and   held  in  his  name,  but 
for  the  use  of  Hudgins  and  his  family,  and  that  Hudgins 
should  then  furnish  as  much  money  as  he  could  towards  pay- 
ing for  it,  and  the  residue  of  the  money  be  advanced  by 
White,  for  which  the  property  was  to  stand  as  a  security. — 
In  a  short  time  afler  the  sale,  Hndgins  paid  White  $70,  on 
account  of  the  purchase,  and  delivered  to  him  some  articles 
to  tlie  the  value  of  $26  more,  and,  in  August  succeeding, 
White  gave  a  receipt  therefor  to  Mrs.  Hudgins,  as  having 
been  received  of  her  '^  in  part  payment  of  the  chattel  pro- 
perty" bought  at  the  sale.    The  possession  of  all  the  proper- 
ty was  retained  by  Hudgins  until  his  death  in  1835,  and  af- 
terwards by  his  family  until  1837.     At  this  latter  period  the 
defendant  was  called  on  for  payment  of  some  medical  bills 
for  attending  on  the  negroes,  which  Mrs.  Hudgins  was  una- 
ble to  pay,  and  the  defendant  then  took  the  negro  Wilson  in- 
to  his  possession,  and  has  retained  hitn  or  hired  him  out  ever 
since ;  still,  however,  *  not  removing  or  interfering  with  the 
other  property.    The  bill  then  states,  that  the  plaintiff  bad  a 
jitdgment  against  Jesse  Hudgins  for  a  large  debt  due  before 
December  1829^  which  remains  unsatisfied,  and  that  there 
are  no  efiecta  of  Hudgins  out  of  which  it  can  be  satisfied, 
.save  only  those  purchased  as  aforesaid  by  the  defendant. — 
In  May  1839,  administration   of  the  estate  of  Hudgins  was 
granted  to  the  plaintiS^  and  afterwards  he  filed  this  bill,  in 
which  he  prays  that  the  defendant  may  be  decreed  to  sur- 
render to  the  plaintiff  the  negro  Wilson  and  pay  over  to  him 
all  his  hires,  and  also  release  the  other  property  bought  by 
him. 

The  answer  states,  that  the  defendant  did  not  expect  his 
agent  to  purchase  the  slaves  at  the  sale,  but  only  such  things 
as  were  absolutely  necessary  for  his  sister  and  her  children, 
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but  that  as  he  had  not  restricted  the  agent,  be  felt  obliged  io^vaao  I8i3 
take  and  pay  for  the  slaves  as  well  as  the  other  things.      It  ~Hudft 
denies  that  any  communication  passed  between  Hudgins    ^^^i 
and  himself  on   the.  subject  before  the  sale,  or  any  oth- 
er   member  of   the  family,  except  Mrs.  Hudgins,   as  be- 
fore mentioned.      And  it  states,  that  as  to  the  furniture, 
provisions  and  other  necessaries  for  living,  he  intended  them 
as  a  provision  for  his  sister  and  her  children  from  himself,  as 
far  as  they  might  not  be  able  to  pay  for  them,  and  that  he 
gave  the  receipt  for  the  sum  of  $96,  paid  to  him,  for  the 
purpose  of  satisfying  her,  that  she  should  have  those  ar- 
ticles. 

The  defendant  says,  he  did  not  understand  her  as  wishing 
to  have  the  negroes,  and  that  he  did  not  intend  to  give  her 
to  understand  that  be  would  surrender  them,  and  hence  be 
expressed  that  the  money  was  in  part  payment  for  the  *<  chat- 
tel property,"  meaning  thereby  the  other  articles,  besides  the 
slaves.  But  the  defendant  admits  that  be  did  not  take  away 
the  negroes  until  1837,  being  willing  that  Hudgins  and  his 
family  should  have  the  benefit  of  their  services,  and  that  be 
tben  took  aWay  Wilson  alone  for  the  reasons  before  men- 
tioned, and  has  since  hired  him  out  for  $75  per  annum. 

There  was  a  replication  te  tbe  answer. 

The  depositions  intioduced  by  tbe  plaintiflT  supported  tbe 
allegations  contained  in  the  bill.  There  was  other  testimo- 
ny, but  it  related  principally  to  matters  of  account,  should 
the  Court  declare  the  trust  established  and  order  an  ac- 
count. 

Iredell  for  tbe  plaintiff. 

A.  Moore  ^  Kinney  for  tbe  defendant. 

RuFFiNy  G.  J.  Upon  the  circumstances  as  disclosed  by 
the  pleadings,  there  could  be  little  hesitation  in  decreeing  a 
redemption  of  the  slaves,  as  well  as  tbe  other  things,  pur- 
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June  1848  chased  by  the  defendant.  But  if  it  were  possible  to  doubt 
Hadgins  upoQ  the  case,  as  made  in  the  bill  and  answer,  the  proofs 
\  make  the  plaintiff's  right  manifest  It  is  stated  by  the  de- 
fendant's agent,  that,  nt  the  time  of  the  purchase,  money  was 
placed  in  his  hands,  about  $70,  belonging  to  Hudgins,  to- 
wards paying  for  the  purchases,  and  that,  at  the  instance  of 
Mrs.  Hudgins,  he  bought  the  negroes  for  the  benefit  of  Hud- 
gins' family,  as  he  did  the  other  articles,  and  that  be  bought 
all  very  low  in  consequence  of  making  it  known,  that  he 
was  bidding  for  the  defendant  for  the  benefit  of  the  family. 
The  witness  states,  that  Hudgins  u  sed  that  money,  the  $70, 
in  payment  for  his  purchases.  If  to  these  circumstances  be 
added  the  subsequent  use  and  dominion  over  the  negroes, 
there  cannot  be  a  doubt,  that  the  defendant  meant  the  whole 
as  a  donation  from  himself,  or  at  the  most  to  hold  the  pro- 
perty as  a  security  for  his  advances,  with  liberty  to  his  bro- 
ther-in-law to  redeem.  Indeed,  the  counsel  for  the  defend- 
ant did  not  contest  the  right  to  redeem,  so  much  upon  the 
ground,  that  his  purchase  was  absolute,  as  because  the  bill 
shews,  that  it  was  a  fraudulent  contrivance  to  protect  the 
property  from  the  creditors  of  Hudgins,  under  the  cover  of 
a  purchase  by  the  defendant,  really  though. secretly,  in  trust 
for  Hudgins.  If  such  were  the  case,  the  court  could  give 
no  relief  to  either  party  to  the  dishonest  agreement,  and  it 
struck  us  at  the  opening  of  the  case,  that  the  bill  was  drawn 
with  that  view,  as  no  other  motive  for  stating  the  plaintiff  to 
be  a  creditor  could  be  imagined.  Upon  a  more  careful  read- 
ing of  the  bill,  however,  it  would  seem  that  the  pleader  was 
cautious  not  to  make  the  needful  allegation,  that  the  pur- 
chases were  made  upon  the  imputed  trust  with  the  intent  to 
hinder  or  defraud  creditors. 

The  acts  themselves  may  be  evidence  of  such  an  intcnti 
but  they  may  likewise  have  been  innocent  and  truly  iind 
openly  to  constitute  a  security  for  the  defendant's  advances, 
with  an  open  and  honest  trust  beyond  that,  for  Hudgins  ;  and 
without  a  direct  avern^ent  of  the  covinous  purpose,  it  cannot 
be  assumed  or  acted  on  by  the  court.    The  bill,  therefore, 
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does  not  state  a  case  of  fraud  against  creditors,  and  it  is  not  June  isn 
necessary  to  consider  the  effect  on  the  right  to  redeem,  if  the  Huigiiw 
bill  had  so  stated.    Nor  does  the  answer  place  the  defence       ^. 
on  that  ground,  but  solely  on  that  of  the  defendant's  purcha- 
ses  being  absolute  and  for  his  own  use,  without  any  trust  for 
Hudgins,  or  use  in  the  property  to  him  or  his  family,  except 
as  the  defendant  might  gratuitously  allow.    To  that  defence 
the  receipt  of  the  money  of  Hudgins,  as  a  payment  for  the 
articles  purchased,  is  a  complete  answer,  in  connexion  with 
the  other  facts  before  spoken  of.    Therefore  the  plaintiff,  as 
the  administrator  of  Hudgins,  must  be  declared  to  be  enti- 
tled to  redeem  on  the  usual  terms,  and  there  must  foe  a  re- 
ference to  take  the  accounts. 


Pgr  Curiam.  Decree  accordingly. 
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NATHAN  MOORE  e».  JOHN  REED. 

Jane  1843  ^  ^  penon,  while  he  U  in  a  state  of  intoxication,  ie  imposed  upon  «od  indue- 

ed  to  enter  into  a  disad^antageooB  agpreement,  yet  i^  after  he  becomes  sobeTi 

he  ratifies  such  agreement  by  giving  a  bond  or  deed  in  parsuance  thereofy 
the  court  will  not  interfere  to  relieve  him. 
Mere  folly  in  making  an  agreement,  without  fraud,  is  no  ground  for  relief  in 

Equity. 
Where  a  person,  who  has  been  induced  by  fraud  or  imposition  to  purchase 
property,  afterwards  parts  with  the  property,  so  that  he  cannot  put  the  ven- 
dor in  gtaiu  quOf  the  court  will  not  rescind  the  contract,  except  in  some 
cases  where  the  party  was  continuing  under  the  same  pressure  of  distress  at 
the  time  of  parting  with  the  property  as  operated  upon  him  at  the  origin  of 
the  transaction. 

This  cause  having  been  set  for  hearing  in  Rockingham 
Court  of  Equity,  at  Spring  Term,  1843,  upon  the  bill,  an- 
swer and  proofs,  was  removed  by  consent  of  parties  to  the 
Supreme  Court  to  be  heard. 

The  facts  stated  in  the  pleadings  will  be  found  at  large,  1 
Ired.  Eq.  Rep.  419,  a  motion  to  dissolve  the  injunction  which 
had  been  granted  in  this  case  having  been  determined  at 
June  Term,  1841,  of  the  Supreme  Court.  The  substance 
of  the  proo&,  upon  which  the  cause  was  now  beard,  is  set 
forth  in  the  opinion  delivered  in  this  Court. 

•   JUorehead  for  the  plaintiff. 
Cfraham  for  the  defendants. 


Daniel,  J.    The  substance  of  the  bill  and  answer  is 
stated  in  I  Iredell's  Equity  Rep.  419. 
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After  the  dissolution  of  the  injanction,  the  plaintiff  re- Jan«^843 
tained  the  bill  and  replied  to  the  answer.  And  it  now  comes  "^oon 
on  to  a  henringf  on  the  proofs  taken  by  the  parties.  We  have  "[^ 
ezantined  all  the  evidence  in  the  cause,  and  it  proves  tluit 
the  plaintiff  was  but  a  farmer  in  the  neighborhood,  upon  a 
small  scale ;  that  he  had  no  skill  in  mercantile  business  ; 
that  he  was  very  deficient  in  the  knowledge  of  arithmetic 
and  reading  and  writing.  He  went  to  the  s$tore  of  the  de« 
fendants  on  n  certain  day  in  April  1840,  und  was  then  per* 
fectly  sober,  and  he  there  drank  some  ardent  spirits  with 
several  other  persons,  and  although  somewhat  excited  by 
drink,  he  was  not  so  far  intoxicated  as  to  be  deprived  of  his 
understanding.  The  spirits  were  furnished  by  the  defend- 
ants in  the  ordinary  course  of  their  dealing,  and  not  with  a 
view  to  intoxicate  the  plaintiff  or  to  induce  him  to  enter  in- 
to the  contract,  which  he  shortly  thereafter  did.  AAer  can- 
dle light  that  evening,  the  plaintiff,  being  in  the  store,  pro- 
posed to  sell  A.  Reed  three  slaves ;  when  be  was  told  by 
Reed  that  be  had  no  m6ney,  but  that  he  would  purchase  the . 
slaves  if  the  plaintiff  would  take  goods  in  payment.  Where- 
upon the  plaintiff,  after  looking  at  the  shelves  which  held 
the  goods,  and  also  at  the  goods  that  were  behind  and  un- 
der the  counter,  offered  to  purchase  the  whole  stock  of  goods 
then  on  hand,  and  the  unexpired  lease  for  a  year  of  the 
store-house.  After  some  higgling  between  the  parties,  a 
bargain  was  finally  made  and  the  price  fixed  at  $2,300,  to 
be  paid  in  part  by  the  said  lot  of  staves  at  $900,  and  the  plain- 
tiff's bond  for  $1,400,  to  be  secured  by  a  deed  in  trust  on  his 
real  and  personal  estate.  This  being  concluded  upon,  the 
plaintiff  insisted  that  the  bargain  should  be  closed  that  night; 
and  he  thereupon  entered  into  a  written  agreement  in  the 
penalty  of  $2,000,  to  complete  the  said  ocntract.  The 
plaintiff  then,  that  night,  took  into  fats  possession  the  key  of 
the  store.  The  plaintiff  remained  that  night  at  a  tavern 
dose  by  the  store,  where  he  did  not  drink  any  spirits,  and 
the  next  morning  he  arose  and  went  to  the  store,  and  with 
the  assistance  of  A.  Reed  proceeded  to  act  as  the  owner,  and 


682  EdUITY  CASES  IN  THE 

June  1843  to  Sell  goods  to  customers.  And  dtuiDg  that  day,  when  so- 
Moore'  ^^  ^^  executed  to  the  defendant  his  bond  for  $1,400,  and  a 
^  deed  in  trust  on  his  real  and  personal  estate,  as  a  security 
lor  its  paymetit,  and  also  bUls  of  sale  for  the  slaves  at  $900. 
On  the  third  day  he  delivered  the  slaves  to  the  defendants. 
On  the  fifth  day  he  made  an  additional  purchase  of  the  de^ 
fendants  of  a  parcel  of  goods  and  merchandize,  net  inclu- 
ded in  the  first  purchase.  After  he  had  acted  in  the  busi- 
ness of  merchant  for  three  weeks,  he  proposed  to  the  de- 
fendant to  rescind  the  contract,  giving  as  a  reason,  thai  a  son 
of  his,  who  lived  in  the  western  country  had  written  to  bim^ 
to  come  and  reside  there,  and  that  he  wished  to  do  so.  This 
proposition  was  declined  by  the  defendants.  The  plaintiff 
continued  in  the  business  for  the  space  of  five  or  six  weeks,^ 
when  he  either  sold  out  to  his  son,  or  he  and  his  son  sold 
the  goods  at  vendue.  The  evidence,  though  not  satisfacto- 
ry to  shew  the  actual  value  of  the  goods  so  bought  in  the 
gross,  renders  it  exceedingly  probable  that  they  were  worth 
considerably  less  than  the  price  given  for  them.  On  the 
17th  day  of  September,  1840,  this  bill  was  filed,  praying  the 
court  to  rescind  the  contract,  and  for  general  relief.  Whe- 
ther a  Court  of  Equity  could  have  aided  the  plaintiflf,  if  he 
had,  in  a  reasonable  time  after  discovering  that  he  had  been 
imposed  upon  in  the  contract,  insisted  on  an  zibandonment 
thereof  and  applied  to  he  released  therefrom,  is  a  question 
not  now  necessary  for  us  to  decide.  For  the  subsequent  acts 
of  the  plaintiff,  when  he  was  undoubtedly  sober,  did,  in  oar 
opinion  sufiBciently  confirm  and  validate  the  contract.  And 
if  a  person  will  enter  into  a  hard  bargain  with  his  eyes  open, 
equity  wilt  not  relieve  him,  unless  he  can  shew  fraud  in  the 
party  contracting  with  him,  or  undtTe  means  to  draw  htm 
into*  the  agreement,  Willis  v  Jernagan^  2  Atk.  2&1.  Mere 
folly  in  making  an  agreement  without  fraud,  is  no  ground 
for  relief  in  equity,  Millness  v  Cowley^  8  Price  620.  Again, 
the  plaintifi*  had  sold  the  property  before  he  filed  his  bill,  and 
thereby  put  it  out  of  his  power  to  place  the  defendants  in 
ataUi  qua.    The  court  is  not  disposed  to  rescind  a  oonUraot^ 
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in  such  a  cnse,  unless  a  plaintiff  is  continuing  under  the  June  i848 
same  pressure  of  distress  at  the  time  of  the  sale  as  he  was    yi^on 
at  the  origin  of  the  transaction,  as  in  the  case  of  expectant       ▼ 
heirs,  dealing  with  their  expectances  for  less  than  their  val- 
ue, under  the  pressure  of  distress.      King  v  Hamlet^  2 
Myln-&K.456.     Millv  JUorley,  9  Yes.  478.     Gowland 
V  Defaria,  17  Ves.  20.     Drewey  on  loj.  16, 18. 
We  think  the  bill  must  be  dismissed. 


Per  Curiam.  fiill  dismissed. 


U3 
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SAMUEL  FLEMIiNG  AND  OTHERS  «#.  BENJAMIN  BURGIN,  SEN. 

AND  OTHERS. 

June  1843  Under  the  act  passed  in  1829,  Rev.  Stat.  c.  37,  s.  24,  registration  in  an  essen- 
**~''^'~~~~~     tial  ingredient  in  a  mortgage  or  deed  of  trust,  to  make  it  that  ioBtniment  or 
constitute  it  a  deed  or  security,  as  against  a  creditor  or  purchaser. 
Therefore  notice  of  an  unregistered  mortgage  or  deed  of  trust  constitutes  no 
ground  for  relief  in  Equitjr  against  one  who  takes  a  subsequent  mortgage  or 
deed  in  trust,  and  first  registers  it,  unless  the  first  morgagee  or  trustee  has 
been  prevented  from  registering  by  the  fraud  of  the  other. 
"Where  a  statute  declares  that  a  deed  or  other  instrument  shall  not  be  valid  *'  at 
law,"  it  does  not  mean  simply  that  it  shaU  be  held  invalid  in  a  court  of  law 
only,  but  invalid  in  all  courts.     "  At  law,"  is  not  an  expression,  which  in  a 
statute  signifies  merely  a  legal   tribunal  as  distinguished  from  an  equitable 
jurisdiction,  but,  generally,  our  systenr  of  jurisprudence,  whether  legal  or 
equitable. 
Iirtheee  cases  where  notice  of  an  nnregiatered  deed  will  entitle  the  party  to 
relief  in  Equity,  it  must  be  clearly  shewn  that  such  notice  of  the  contents 
of  the  instrument,  as  to  the  subject  and  purposes  of  the  conveyance,  and  of 
the  intention  to  rely  on  it  as  a  conveydnce,  substantially  reached  the  party, 
in  pais f  as  would  be  derived  upon  those  points  from  the  registry  itself. 

This  cause  having  been  set  for  hearing  at  the  Spring 
Ter^n,  1843,  of  the  Court  of  Equity  for  Burke  county,  was 
then  removed,  by  consent  o{  the  parties,  to  be  heard  in  the 
Supreme  Court.  The  following  is  a  summary  of  the  mat- 
ters stated  in  the  pleadings : 

The  bill  is  filed  by  Fleming  and  Lewis,  and  states  that  on 
the  18th  day  of  November,  1837,  the  defendant,  Benjamin 
Burgin  the  younger,  of  Burke  county,  being  indebted  to 
each  of  the  plaintifis,  Fleming  and  Lewis,  who  also  resided 
in  Burke,  and  to  sundry  persons  named,  residing  in  Charles- 
ton in  South  Carolina,  in  certain  sums  therein  mentioned, 
did,  for  the  purpose  of  securing  those  several  debts,  convey 
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and  assign  by  deed  to  the  plaintiff  Fleming,  certain  slaves  June  i84d 
and  other  chattels  in  Burke  county,  in  trust  to  sell  the  spe-  yi^^j^ 
cific  articles  and  cellect  the  debts,  and  ttiereout  pay  all  the  ▼ 
debts  in  the  deed  mentioned:  That  all  the  creditors  men-  ^"^^^ 
tioned  in  the  deed  have  been  paid,  except  the  plaintiffs,  Flem- 
ing  and  Lewis;  to  the  former  of  whom  the  sum  of  $1,000, 
or  thereabouts,  is  due  on  sundry  bonds  and  judgments,  and 
to  the  latter,  about  the  same  sum.  The  bill  charges  that  the 
deed  was  executed  in  Charleston,  and  that  the  plaintiffs 
were,  in  consequence  of  that,  unable  to  have  it  proved  and 
registered  in  Burke  immediately,  but  had  the  same  done  on 
the  20th  of  Deceber,  1837.  The  bill  then  states,  that  im- 
mediately after  the  executing  ot  the  deed  to  Fleming  in 
Charleston,  B.  Burgin,  Jr.  returned  to  his  residence  in  Burke, 
and  on  the  4th  of  December,  1837,  there  made  to  Benjamin 
Burgin,  the  elder,  another  deed  of  mortgage  and  assignment 
of  the  same  slaves,  chattels  and  debts,  and  also  others,  to  se« 
cure  to  him  the  payment  of  the  sum  of  $3,700,  protended  to 
be  due  him.  And  the  bill  charges,  that  the  said  debt  was  not 
truly  due  to  B.  Burgin,  Sen^  and  that  the  deed  to  him  was 
executed  with  the  fraudulent  intent  to  delay  and  hinder  the 
creditors  of  B.  Burgin,  Jr.,  and  particularly  to  defeat  the  deed 
before  made  to  Fleming,  and  so  is  void  as  against  them. — 
And  the  bill  further  charges,  that  B.  Burgin,  Sen.  had  ex- 
press notice  of  the  deed  to  the  plaintiff  before  he  took  his 
mortgage,  and  that  he  fraudulently  had  his  assignment 
proved  and  registered  on  the  8th  of  December,  1837,  for  the 
purpose  of  defeating  the  prior  deed  to  Fleming,  or  postponing 
the  satisfaction  of  the  debts  due  to  the  plaintiffs  until  the 
debt  to  himself  should  be  discharged  out  of  the  effects  as* 
signed.  The  bill  also  charges,  that  the  chattels  and  effects 
assigned  to  B.  Burgin,  Sen.  are  of  value  sufficient,  if  pro- 
perly managed  and  accounted  for,  to  discharge  all  the  debts, 
as  well  those  of  the  plaintiffs  respectively  as  that  to  B.  Bur- 
gin.  Sen.  The  bill  is  brought  against  t>oth  of  the  Bnrgins, 
and  the  prayer  is  that  the  plaintiffs  may  be  let  in  upon  the 
effects  preferably  to  the  mortgagee,  B.  Burgin,  Sen.,  and  like- 
wise that  m\  account  may  be  taken  of  the  debt  to  that  per- 
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Jane  1848  soti,  and  if  he  should  be  entitled  to  the  preferable  satisfac- 
Fleming  ^'^^j  ^^^^  ^^^^^  his  debt  shall  have  been  dischaiged,  those  to 
▼.      the  plaintiffs  may  also  be  raised  out  of  the  effects. 
^^^^^'       Both  of  the  defendants  answered.    B.  Burgin,  Juu.  denies 
that  he  ovired  the  plaintiffs  the  debts  mentioned  in  the  deed, 
and  says  that  he  owed  Fleming  not  more  than  $350,  but 
does  not  speak  of  the  amount  due  to  Lewis.      He  also  de* 
nies  that  the  deed  of  the  I84h  of  November  to  Fleming  was 
executed^  r«a II y  as  a  security  to  be  enforced  for  the  debts 
therein  named,  and  says,  that  being  in  Charleston  with  Flem- 
ing, who  lived  near  him  and  knew  his  affairs  fully,  and  be- 
ing then  much  indebted  to  divers  persons  who  threatened  to 
arrest  him,  he  was  persuaded  by  Fleming  to  execute  a  con* 
veyance  for  some  property,  which  should  satisfy  the  credit- 
ors residing  there,  and  induce  them  to  allow  this  defendant  to 
return  home,  after  which  the  deed,  having  answered  its  end, 
might  be  destroyed.      He  further  says,  that  he  was  induced 
by  his  distresses  and  those  persuasions  to  yield  his  assent  to 
the  proposed  measure  ;  and  that,  thereupon,  Fleming  pre- 
pared the  deed,  in  which  he  untruly  stated  the  debt  to  him- 
self to  be  larger  than  it  was,  as  aforesaid,  and  this  defendant 
executed  it,  solely  with  the  view  and  for  the  purpose  last 
mentioned,  and  w4th  the  distinct  understanding  with  Flem- 
ing that  the  deed  should  not  be  registered  or  anywise  put 
in  force,  but  should  be  cancelled   as  soon  as  this  defend- 
ant should  get  home,  and  that  he  should  then  be  at  liberty 
to  sell  or  otherwise  dispose  of  his  property  as  he  might 
think  best,  for  the  purpose  of  paying  or  securing  any  of  his 
debts,  and  answering  any  ^ther  pur{)ose  he  might  have. — 
He  further  states,  that  he  has  in   fact  paid  the  creditors  in 
Charleston,  as  he,  at  the  time,  intended  :  And  tbat|  being  so 
authorized  by  the  agreement  between  Fleming  and  himself, 
he  executed  the  mortgage  to  the  other  defendant  on  the  4th 
of  December  to  secure  the  debt  mentioned  to  that  defendant, 
the  whole  of  which  was  just,  and  not  to  defeat  the  deed 
to  the  plaintiff;  aud  that  he  then  informed  the  other  defend- 
ant, B.  Burgin,  Sen'r,  that  he  had  executed  the  deed  to  the 
plftintiffi  and  the  circumstances  under  which,  and  the  pur^ 
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poses  for  which  it  was  done,  all  as  by  him  before  set  forth,  J«n«  1843 
and  that,  accordingly,  he  was  at  liberty,  notwithstanding  the   Filming 
execution  of  the  said  deed  to  Fleming,  to  make  any  other       ▼ 
disposition  of  his  property  which  would  promote  his  inter-     ^^f^' 
est. 

The  other  defendant,  B.  Burgin,  Sen'r.  states  how  the  debt 
to  himself  arose,  and  that  the  whole  of  it  was  justly  due, 
and  that  finding  the  debtor  in  failing  circumstances,  he  took 
his  mortgage  and  assignment  truely  forjhe  purpose  of  secu- 
ring himself,  and  not  for  the  purpose  of  defeating  any  credi- 
tor of  B.  Burgin,  Jun'r.  He  denies  that,  at  the  time  of  tak- 
ing his  deed,  he  had  any  notice,  directly  or  indirectly,  express 
or  implied,  of  the  execution  or  existence  of  (he  deed  to 
Fleming,  except  what  he  derived  from  the  other  defendant, 
and  the  information  of  that  transaction,  thus  derived  by  this 
defendant  from  the  other  defendant,  was  as  is  set  fortii  in  the 
answer  of  that  defendant,  B.  Burgin,  Jr.  B.  Burgin,  Sen'n 
further  states,  in  particular,  that  when  the  deed  to  himself 
was  read,  B.  Burgin,  Jr.  informed  him,  that  he  had  made  a 
mortgage  to  Fleming  in  Charleston,  reciting  among  other 
things  a  debt  of  $350,  and  that  he  executed  it  for  the  pur- 
pose of  making  his  creditors  in  Charleston  easy  until  he 
could  get  away,  and  that  it  was  agreed  between  Fleming 
and  himself,  B.  Burgin,  Jr.,  that  the  former  could  surrender 
the  deed  as  soon  as  they  returned  home,  and  this  informa- 
tion, this  party  says,  ho  believed  at  the  time  he  received  it 
sjid  still  believes,  and  therefore  insists  on  his  own  priority. 
The  answer  then  states,  that  the  defendant  is  unable  to  set 
forth  what  sums  can  be  realized  from  the  property  and  debts 
assigned  to  him,  and  states  the  reasons  why  he  is  so  unable, 
and  it  submits,  if  there  should  be  a  surplus  after  payincr  his 
debts,  to  apply  it  as  the  court  should  direct. 

To  these  answers  replications  were  entered,  and  the  parties 
proceeded  to  take  their  proofs,  which  are  noticed,  so  far  as 
material,  in  the  opinion  delivered  in  this  Court. 

Caldwell  for  the  plaintiffs. 
Alexander  for  the  defendauttt. 
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Jone  1843  son,  and  if  he  should  be  entitled  to  the  preferable  satisfac- 
Fleming  ^'^^>  ^^^^  ^'^^^  bisdebt  shall  have  been  dischaiged,  those  to 
▼.      the  plaintiffs  may  also  be  raised  out  of  the  effeots. 
a^igin.        Q^^^  ^£  ^j^^  defendants  answered.     B.  Burgin^  Juu.  denies 

that  he  o>xred  the  plaintiffs  the  debts  mentioned  in  the  deed, 
,  and  says  that  he  owed   Fleming  not  more  than  $360,  but 
does  not  apeak  of  the  amount  due  to  Lewis.      He  also  de- 
nies that  the  deed  of  the  18lh  of  November  to  Fleming  was 
executed^  really  as  a  security  to  be  enforced  for  the  debts 
therein  named,  and  says,  that  being  in  Charleston  with  Flem- 
ing, who  lived  noar  him  and  knew  his  affairs  fully,  and  be- 
ing then  much  indebted  to  divers  persons  who  threatened  to 
arrest  him,  he  was  persuaded  by  Fleming  to  execute  a  con- 
veyance for  some  property,  which  should  satisfy  the  credit- 
ors residing  there,  and  induce  them  to  allow  this  defendant  to 
return  home,  after  which  the  deed,  having  answered  its  end, 
might  be  destroyed.      He  further  says,  that  he  was  induced 
by  his  distresses  and  those  persuasions  to  yield  his  assent  to 
the  proposed  measure ;  and  that,  thereupon,  Fleming  pre- 
pared the  deed,  in  which  he  untruly  stated  the  debt  to  him- 
self to  be  larger  than  it  was,  as  aforesaid,  and  this  defendant 
executed  it,  solely  with  the  view  and  for  the  purpose  last 
mentioned,  and  with  the  distinct  understanding  with  Flem- 
ing that  the  deed  should  not  be  registered  or  anywise  put 
in  force,  but  should  be   cancelled  as  soon  as  this  defend- 
ant should  get  home,  and  that  he  should  then  be  at  liberty 
to  sell  or  otherwise  dispose  of  his  property  as  he  might 
think  best,  for  the  purpose  of  paying  or  securing  any  of  his 
debts,  and  answering  any  other  purpose  he  might  have. — 
He  further  states,  that  he  has  in   fact  paid  the  creditors  in 
Charleston,  as  he,  at  the  time,  intended  :  And  that,  being  so 
authorized  by  the  agreement  between  Fleming  and  himself, 
he  executed  the  mortgage  to  the  other  defendant  on  the  4th 
of  December  to  secure  the  debt  mentioned  to  that  defendant, 
the  whole  of  which  was  just,  and  not  to  defeat  the  deed 
to  the  plaintiff;  and  that  he  then  informed  the  other  defend- 
ant, B.  Burgin,  SenV.,  that  he  had  executed  the  deed  to  the 
plftintiff,  and  the  circumstances  under  which,  and  the  pu  j^ 
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poses  for  which  it  was  done,  all  as  by  him  before  set  forth,  June  1843 
and  that,  accordingly,  he  was  at  liberty,  notwithstanding  the  piemiog 
execution  of  the  said  deed  to  Fleming,  to  make  any  other       ▼ 
disposition  of  his  property  which  would  promote  his  inter-      ^^^^' 
est.  y 

The  other  defendant,  B.  Burgin,  Sen'r.  states  how  the  debt 
to  himself  arose,  and  that  the  whole  of  it  was  justly  due, 
and  that  finding  the  debtor  in  failing  circumstances,  he  took 
his  roortgcigeand  assignment  truely  forthe  purpose  of  secu* 
ring  himself,  and  not  for  the  purpose  of  defeating  any  credi- 
tor of  B.  Burgin,  Jun'r.  He  denies  that,  at  the  lime  of  tak- 
ing his  deed,  he  had  any  notice,  directly  or  indirectly,  express 
or  implied,  of  the  execution  or  existence  of  the  deed  to 
Fleming,  except  what  he  derived  from  the  other  defendant, 
and  the  information  of  that  transaction,  thus  derived  by  this 
defendant  from  the  other  defendant,  was  as  is  set  forth  in  the 
answer  of  that  defendant,  B.  Burgin,  Jr.  B.  Burgin,  Sen'r. 
further  states,  in  particular,  that  when  the  d^ed  to  himself 
was  read,  B.  Burgin,  Jr.  informed  hini;  that  he  had  made  a 
mortgage  to  Fleming  in  Charleston,  reciting  among  other 
things  a  debt  of  $350,  and  that  he  executed  it  for  the  pur- 
pose of  making  his  creditors  in  Charleston  easy  until  he 
could  get  away,  and  that  it  was  agreed  between  Fleming 
and  himself,  B.  Burgin,  Jr.,  that  the  former  could  surrender 
the  deed  as  soon  as  they  relumed  home,  and  this  informa- 
tion, this  party  says,  he  believed  at  the  time  he  received  it 
mid  still  believes,  and  therefore  insists  on  his  own  priority. 
The  answer  then  states,  that  the  defendant  is  unable  to  set 
forth  what  sums  can  be  realized  from  the  property  and  debts 
assigned  to  him,  and  states  the  reasons  why  he  is  so  unable, 
and  it  submits,  if  there  should  be  a  surplus  after  paying  his 
debts,  to  apply  it  as  the  court  should  direct. 

To  these  answers  replications  were  entered,  and  the  parties 
proceeded  to  take  their  proofs,  which  are  noticed,  so  far  as 
material,  in  the  opinion  delivered  in  this  Court. 

Caldwell  for  the  plaintiffs. 
Alexander  for  the  defendant&i. 
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June  i84d     RuFFiN,  C.  J.    Thc  oxecutiou  of  the  deed  from  (he  one 
Yiemin^   Borgin  to  the  other,  at  the  period  of  its  date  and  the  justice 
▼       of  the  debts  thereby  secured,  are  fully  proved,  and  indeed 
^^e^'    ^QYe  admitted  on  the  hearing.    The  case  therefore  turns  on 
the  effect,  which,  notwithstanding   the  prior  registration  of 
that  deed,  notice,  at  the  time  it  was  taken,  to  the  creditor  of 
the  previous  deed,  under  which  the  plaintiffs  claim,  will  have 
in  postponing  the  last  mortgage  ;  and  whether,  if  any  no- 
tice will  have  that  effect,  the  notice  in   this  case  was  suffi- 
cient.     The  act  of  1829,  Rev.  Stat.  c.  37,  s.  24,  enacts,  that 
no  deed  of  trust  or  mortgage  shall  be   valid  at  tnw  to  pass 
any  property,  as  against  creditors,  or  purchasers  for  a  valua- 
ble consideration,  but  from  the  registration  of  such  deed. — 
The  act,  therefore,  takes  away  the   relation  of  the  deed  to 
the  period  ot  its  execution,   which  arose  under  the  former 
statutes  upon  its  registration  in  due  time,  by  declaring  that 
it  shall  be  valid,  "but  from  the  registration."      We  have  a 
strong  impression,  also,  that  the  Legislature  intended  to  mak« 
the  registration  mdispensable  to  the  operation  of  the  deed  in 
all  instances,  not  merely  as  a  ceremony  requisite  in  point  of 
formality  to  make  it  evidence,  but  as  entering  into  the  con- 
stitution of  the  deed,  as  an  instrument  set  np  against  a  cred- 
itor or  purchaser  from  the  mortgagor.      The  policy  of  the 
register  acts  is,  first  to  give  notice  of  conveyances  and  in- 
cumbrances,iind,  secondly,  to  exclude  the  necessity  of  parol 
proof  upon  thc  question,  whether  another  person  had  or  had 
not  notice.    It  was  well  known  to  the  Legislature,  that,  not- 
withstanding the  former  legal  provisions  on  this  subject,  it 
had  become  a  rule  of  the  Court  of  Equity,  that  notice  of,  a 
prior  unregistered   incumbrance,  which   notice  might  be 
proved  by  parol,  would  give  relief  against  a  subsequent  deed, 
first  registered  ;  and,  consequently,  that  many  persons  kept 
their  incumbrances  iu  their  pockets,  and  registered  them  on- 
ly when   they  wished  to  use  them,  as  they  might  do  from 
the  length  of  time  allowed  in  the  register  acts,  and  in  those 
giving  further  time  for  that  purpose.     From  this  practice 
many  evils  arose,   as  there  might  be  vague  rumours  of  in- 
cumbrances, of  which  there  was  no  means  ol  knowing  tlie 
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particulars.     To  remedy  them,  the  Legislature  first  passed  ^^  ^^ 
the  act  of  1820,  requiring  mortgages  and  deeds  of  trust  to  Fleming 
be  registered  within  six  months,  and  enacting,  that  if  not  so 
registered,  they  should  be  held,  as  against  creditors  and  pur- 
chasers, utterly  null  and  void.     Then  followed  the  act  of 
1829,  whereby  the  Legislature,  not  content  that  there  should 
be  any  delay  in  registering,  destroys  all  relation  of  the  deed, 
and  says  it  shall  not  operate  until,  or  ^*  but  from"  its  regis- 
tration.   It  would  seem  that  the  Legislature  could  not  more 
emphatically  declare,  that  the  fact  of  registration  was  re* 
quisite  to  perfecting  the  deed  as  against  the  protected  per* 
sons,  and  that  nothing  should  supply   the   place  of  it  as  a- 
gainst  those  persons.     There  is  a  constant  suspicion  of  those 
instruments  discovered,  as  pervading  all  our  legislation  con- 
cerning them,  and  in  the  acts,  subsequently  passed,  to  give 
further  time  for  registering  conveyances,  deeds  of  trust  and 
mortgages  are  uniformly  excepted.      We  doubt  not,  thut 
fraud  would  take  a  case  out  of  this  act,  as  out  of  any  other 
intended  for  the  protection  of  particular  persons.     We  mean 
a  fraud  committed  by  one  in  being  the  cause,  why  the  deed 
of  another  was  not  registered ;  for  he,  who  prevents  an  act 
from  being  done,  ought  not  to  insist  upon  an  advantage  from 
Its  not  having  been  done.      But  it  is  so  easy  to  register  a 
deed  of  trust  or  mortgage  under  the  act  of  1829,  which  al- 
lows it  to  be  proved  in  the  Clerk's  office  and  makes  the  de- 
livery to  the  register  registration,  McKennon  v  McLean^  2 
Dev.  45^  Bat.  79,  that  it  must  be  deemed  the  most  gross  neg- 
ligence to  omit  it,  and  so  strongly  argues  a  purpose  not  to 
let  the  world  have  that  exact  knowledge  of  its  contents, 
which  the  law  intended,  as  justly  to  raise  a  presumption  that 
the  deed  never  was  relied  on  as  a  security,  or  that  it  had 
been  abandoned.     No  stress  can  be  laid  on  the  expression  in 
the  act  **  valid  at  law,"  as  recognizing  a  validity  in  equity 
or  as  intentionally  leaving  it  to  a  Court  of  Equity  to  sup* 
port  the  deed  without  registration,  inasmuch  as  the  Legisla* 
ture  could  not  suppose  a  Court  of  Equity  would  defeat  the 
policy  of  a  statute  by  construction,  more  than  a  Court  of 
Law  would,  and|  moreover  '^  at  law"  is  not  an  expression. 
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Jane  1843  which,  in  a  statute,  signifies  merely  a  legal  tfibunal,  as  dis- 
Fleming  ti"guished  from  an  equitable  jurisdiction,  bat  generally,  our 
V ,      system  of  jurisprudence,  whether  legal  or  equitable.      From 
wrgin-   jj^g  policy  which,  certainly,  dictated  the  act,  and  the  pecu- 
liar provisions  of  it,  the^Conit  is  forcibly  led  to  conelade 
that  regfistration  is  an  essential  ingredient  in  a  mortgage  or 
deed  of  trust  to  make  it  that  instrument  or  constitute  it  a 
deed  or  security,  as  against  a  creditor  or  purchaser. 

But  if  it  were  otherwise,  and  we  do  not  find  it  necessary 
in  this  case  to  say,  positively,  that  it  is  not,  we  hold,  that 
though  notice  may  deprive  a  subsequent  purchaser  of  the 
protection  of  the  act,  yet  the  notice  here  is  not  sufficient  for 
that  purpose.  Lord  Hardwick,  in  Leneve  v  Leneve^  3 
Atk.  646,  laid  down  the  rule,  which  has  been  since  followed, 
that  notice  of  an  existiug  unregistered  deed  bound  one,  who 
took  a  subsequent  one  and  first  registered  it.  That,  certain- 
ly, tended  to  subvert  the  register  acts,  as  allowing  parol  evi- 
dence to  shew  that  knowledge  of  the  deed  in  pais,  which 
could  be  derived  from  the  registration,  and  it  would  efiect- 
Uiilly  subvert  them,  if,  as  in  ordinary  cases  of  notice  of  a 
prior  equity,  a  notice  of  any  thing,  that  would  lead  to  en- 
quiry, were  held  to  be  sufficient  notice.  Fortunately  a  case 
came  before  the  same  great  Judge,  which  called  for  his  opinion 
on  that  point.  Hine  v  Dodd^  2  Atk.  275.  In  it  he  informs 
us,  that  as  the  act  of  parliament  was  positive  and  made  to 
prevent  perjury  from  contrariety  of  evidence,  he  could  not 
overturn  the  act  upon  suspicion  ot  ndBce,  though  a  strong 
suspicion,  but  only  for  apparent  fraud.  He  says,  the  only 
cases  that  had  been  decided,  were  cases  of  fraud,  though  he 
adds,  that  possibly,  there  may  have  beenothers  upon  notice, 
divested  of  fraud,  but  then,  the  proof  must  be  exiremely 
clear.  He,  therefore,  qualiies  the  rule,  that  fraud  is  neces- 
sary, by  the  expression,  "or  clear  and  undoubted  notice:" 
which  can  mean  no  less  than  a  full  knowledge  of  the  con- 
tents  of  the  deed,  and  that  the  person  omitted  to  register  it 
merely  from  inattention  or  inability,  and  not  because  he  has 
abandoned  it  and  does  not  mean  to  register  it  at  all.  For  in 
that  case,  though  his  Lordship  declared,  "the  answer  loose,** 
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and  that  there  were  strong  circumstances  of  notice,  he  yet  J»n®J^ 
dismissed  the  bill  upon  that  part  of  the  case.    That  the  doc-  Fleming 
trine  of  that  case  is  correctly  understood,  as  here  represent-       "^  , 
ed,  is,  we  think,  clearly  to  be  collected  from  what  has  been      "^*"' 
said  in  subsequent  cases,  after  the  subject  had  been  long  and 
thoroughly  considered.    In  Wyatt  v  Barwell,  19  Yes.  436, 
the  Master  of  the  Rolls,  after  mentioning  the  doubts  enter- 
tained of  the  propriety  of  having  suffered  the  question  of 
notice  to  be  agitated  against  one,  who  had  registered  his  deed^, 
proceeds  to  state  what   he   considered  the  rute  thus :  The 
courts  have  said,  we  cannot  permit  fraud  to  prevail,  and  it 
shall  only  be  in  cases,  where  the  notice  is  so  clearly  proved 
as  to  make  it  fraudulent  in  the  purchaser  to  take  and  regis- 
ter a  conveyance  in  prejudice  of  the  known  title  of  another) 
that  we  will  suffer  the  registered  deed  to  be  affected.    Even 
with  that  limitation,  bethought  the  efficacy  of  the  register 
acts  considerably  lessened,  as  no  one  can  tell  what  may 
trnely  or  falsely  be  given  in  evidence,  or  what  may  be  the 
effect  of  the  evidence  in  the  mind  of  the  Judge.      But  final- 
ly he  concludes  by  saying,  that  it  is  only  by  actual  notice, 
clearly  proved,  that  a   registered  conveyance  can  be  post- 
poned; and  that  even  a  Zi^/76ncfc725  will  not  amount  to  no- 
tice for  that  purpose.      Again,  in  the  previous  case  of  Jol-^ 
land  V  Stainbridgef  3  Yes.  Jr.  478,  the  regret  is  expressed, 
that  the  statute  had  been  broken  in  upon  by  parol  evidence, 
and  the  satisfaction  of  the  Judge,  that  Lord  Hardwjckis, 
as  he  understood  hifliy  had  in  Hine  v  Dodd  said,  that  "noth- 
ing short  of  actual  fraud  would  do."    And  what  the  master 
of  the  rolls  deemed  fraud  in  this  case,  we  cannot  misunder*^ 
stand,  when  we  find  him  saying,  "  it  is  clear,  that  it  must  be 
satisfactorily  proved,  that  the  person,  who  registers  the  sub- 
sequent  deed,  must  have  known  exactly  the  situation  of  the 
persons  having  the  prior  deed,  and,  knowing  that^  register- 
ed in  order  to  defraud  them  of  that  title  he  knew  at  the 
lime  was  in  them."     These  cases  leave  no  doubt  of  the  kind 
of  notice  or  fraud  on  the  prior  encumbrance,  which  will  re- 
instate him  in  his  preference.      It  is  called  sometimes  ^<  ac- 
tual notice"  to  be  clearly  proved,  and  sometimes^ '' exacfr 

Y3 
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June  1843  kno>\  ledge"  of  the  situation  of  the  parties.  From  which  it 
p.g.nir.g  should  Seem  to  follow,  that  such  notice  of  the  contents  of  the 
V  instrument,  as  to  the  subject  and  purposes  of  the  convey- 
^^^^^'^ance,  and  of  the  intention  to  rely  on  it  as  a  conveyance, 
must  substantially  reach  the  party  m  pais,  as  would  be  de- 
rived upon  those  points  from  the  registry  itself.  We  do  not 
mean,  that  information  precisely  correct,  as  to  every  thing 
conveyed  or  as  to  the  amount  of  each  debt  secured,  would 
be  necessary  to  give  any  effect  to  the  deed,  but  that,  at  most, 
it  could  only  beset  up  against  the  subsequent  purchaser  for 
such  purposes,  as  it  was  distinctly  represented  to  him  as  in- 
tended to  effect  and  effecting,  and  that  such  representations 
must  at  least  be  true  as  far  as  they  go  and  convey  semething 
like  the  real  contents  of  the  instrument.  Without  informa- 
tion to  that  extent,  there  can  be  no  imputation  of  fraud  by 
taking  a  deed  in  order  to  defeat  the  former  one. 

We  think  this  case  wholly  wanting  in  evidence  of  a  no- 
tice of  that  character.  The  plaintiffs  Have  given  no  evi- 
dence upon  the  subject,  but  that  contained  in  the  answer. — 
Oh  the  other  hand,  the  defendant,  B.  Burgin,  sen'r.  proves 
by  the  subscribing  witnesses  to  his  deed,  that,  when  it  was 
executed,  the  grantor  informed  those  persons  and  B.  Burgin, 
Sen'r.,  that  he  had  made  the  deed  to  Fleming  in  Charleston, 
^  but  that  it  was  not  intended  to  operate,  except  to  keep  his 
creditors-in  Charleston  easy  until  he  could  get  away,  and 
that  it  was  agreed  between  Fleming  and  himself,  that  the 
former  should  surrender  the  deed  and  iTDt  have  it  registered. 
Now,  that  representation  may  be  tl-ue  or  false,  without,  in 
either  case,  impeaching  the  fairness  of  the  conduct  of  the 
party  in  taking  the  subsequent  deed.  There  is  some  reason 
to  believe,  that  it  may  be  true,  from  the  evasive  and  unsatis- 
factory answer  of  one  of  the  subscribing  witnesses  to  the 
plaintiff's  deed,  as  to  an  understanding  of  that  sort.  But, 
undoubtedly,  the  second  mortgagee  had  reason  to  believe  it 

0 

true,  not  only  because  be  was  so  informed  by  the  party  to  the 
deed,  but  also  because  he  knew  that  another  subscribing 
witness  to  the  plaintiff's  deed  lived  in  Burke  and  returned  to 
that  county  with  B.  Burgin,  Jr.  and  that  the  plaintiff  might 
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have  sent  the  deed  by  him  and  had  it  proved  and  registered,  J""*  i^i  J 
but  did  not.    And  it  is  remarkable  too,  that  the  plaintiff  has  Fleming 
not  examined   that  witness  to  repel,  if  he  could,  the  allega-        v 
tion,  that  it  never  was  intended  by  him  to  register  or  set  up   ^"'^^' 
his  deed.     But  admitting  the  fact  to  be,  that  he  did  intend  to 
claim  under  the  deed,  it  cannot  affect  the  second  mortgagee, 
since  he  was  not  informed  of  that  intention,  but  was  told  di- 
rectly the  reverse,  and  had  no  reason  to  disbelieve  his  informa- 
tion, but  swears,  that  he  did  believe  it,  and  took  his  deed  un- 
der that  belief,  and  of  coarse,  not  "  in  order  to  defraud"  the 
plaintiffs,  but  merely  to  secure  his  own  debt.      If  any  state 
of  information  respecting  the  intended  or  even  actual  de- 
struction of  a  deed,  of  which  a  rumour  of  the  existence  at 
one  time  has  reached  a  party,  will  excuse  one  for  taking  a 
conveyance  of  the  same  property,  it  would  seem  that  this 
should. 

So  far,  therefore,  as  the  bill  seeks  to  have  the  deed  to  B. 
Burgin  Sen.  declared  fraudulent  and  void,  as  not  having  been 
given  for  a  just  debt  and  with  intent  to  delay  creditors,  and 
60  far  as  it  seeks  relief  by  having  the  mortgage  to  the  de- 
fendant B.  Burgin,  Sen'r.  postponed  in  favor  of  the  assign- 
ment to  Fleming,  it  must  be  dismissed  with  costs. 

But  as  the  property  conveyed  to  tbe  defendant  may  more 
than  suffice  to  discharge  his  debt,  so  as  to  leave  a  surplus  for 
the  plaintiff,  there  must  be,  if  they  choose,  a  reference  to 
take  an  account  of  the  defendant's  mortgage  debt  and  of  the 
sum  now  due  thereon,  upon  payment  of  which  the  plaintiffs 
may  have  an  assignment  of  the  mortgage,  or  such  other  re- 
lief as  may  seem  proper  npoo  a  motion  for  further  directions, 
upon  the  coming  in  of  the  report. 

Per  Curiam.  Decree  accordingly. 
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JOEL  AND  SAMUEL  HAUSER  AND  OTHERS  w.  JOHN  G. 

LEHMAN  A  AL. 

June  1848  Where  two  joint  executors  sold  a  tract  of  land  belonging  to  their  testator,  in 
•  pjrsnance  of  the  directions  of  his  will,  and  took  from  the  purchaser  a  cove- 
nant for  the  purchase  money,  and  it  was  stipulated  in  the  covenant  that  any 
debts  due  from  either  of  the  executors  to  the  purchaser  should  be  deducted 
as  payments,  and  the  whole  purchase  money  was  exhausted  by  the  debts  of 
one  of  the  joint  eiiecuiOT^^-Held  that  bo&  the  executors  were  equally  res- 
podsible  to  the  person  entitled  under  the  will  to  the  proceeds  of  the  land 

This  cause  was  transmitted  to  this  Court,  by  consent  of 
parties,  from  Stokes  Court  of  Equity  at  Fall  Term,  1838« 
The  facts  will  be  found  in  the  opinion  delivered  in  this 
.Court. 


Boydeii  for  the  plaintiffs. 
Morehead  for  the.  defendants. 

Gaston,  J.  Henry  Shore,  formerly  of  Stokes  county, 
died  in  1819,  having  by  his  last  will  and  testannent,  whereof 
he  appointed  the  defendants,  Henry  Shore  and  John  Chris- 
tian Lehman,  executors,  directed  his  household  furniture  to 
be  sold  and  the  proceeds  to  be  equally  distributed  among 
his  five  children,  x>f  whom  Mary  Barbara,  the  wife  of  Simon 
Peter  Hauser,  was  one,  and,  in  regard  to  her  share,  he  di- 
rected that  it  should  remain  in  the  hands  of  his  executors  in 
trust  for  the  children  of  the  said  Mary  Barbara,  the  interest 
yearly  for  her  use  to  be  paid  to  her  by  the  executors.  He 
further  directed,  after  the  deduction  of  certain  legacies,  that 
his  remaining  property,  consisting  of  bonds,  book  accounts^ 
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notes  and  cash  on  hand  and  money  received  by  the  o*ale  of  his  June  I643 
household  property,  be  divided  in  the  same  manner  and  that    Hawser 
the  share  of  his  daughter  Mary  Barbara  be  managed  as  before        ▼ 
directed.    He  farther  declared  his  will  to  be  as  follows:  "  It  is     ^  ™*°' 
my  will  that  out  of  1000  acres  of  land,  which  I  am  possessed  of 
on  Obion  river,  State  of  Tennessee,  my  son  Henry  Shore  and 
my  son  John  Christian  Lehman,  (the  executors  aforesaid")  for 
their  trouble  by  attending  on  me  in  my  old  age,  shall  each 
of  them  have  150  acres  extra,  and  the  remaining  700  acres 
to  be  sold  by  my  executors,  and  the  money  arising  from  said 
sale  to  be  equally  divided  among  my  five  children,  (naming 
them)  the  share  of  the  last  mentioned  (Mary  Barbara)  to  be 
managed  as  directed  in  the  3d  section,  to  remain  with  my 
executors  in  trust  for  the  children   of  my  daughter,  Mary 
Barbara,  and  the  interest  of  her  share  shall  be  paid  annually 
by  my  executors  to  her,  and   for  her  own   use,  during  her 
natural  life.      The  executors  proved  the  will,  made  sale  of 
the  household  furniture,  and  sold  the  tract  of  land  on  Obion 
river  to  one  Jacob  Conrad,  and  this  bill  was  filed  by  the  said 
Simon  Peter  Hnuser  and  Mary   Barbara  his  wife  and  their 
children,  against  the  executors  and  the  said  (^onrad,  in  order 
to  have  an  account  from  and  decree  against  the  executors, 
because  of  the  share  of  the  proceeds  of  the  sale  of  the  fur- 
niture of  the  testator,  and  of  his  money,  bonds,  notes  and 
open  accounts,  wherein  they  are  interested  as  aforesaid,  and 
also  a  decree  against  the  executors  and  Conrad  also,  because 
of  their  share  in  the  price  of  the  Tennessee  Tract  of  land. 
Conrad,  since  the  filing  of  the  bill,  has  died,  and  the  snit 
having  abated  as  to  him,  has   been  since  carried  on  against 
the  executors  only.    Accounts  have  been  taken  in  the  course 
of  the  cause  in   regard   to  the  receipts,  disbursements  nnd 
payments  of  the  respective  executors,  and  no  exception  hav- 
ing been  taken  on  either  side  to  the  Master's  report,  in  rela- 
tion thereto,  the  same  will  stand  confirmed.      One  question 
is  left  for  the  consideration  of  the  court.    It  appears  r;:on 
the  pleadings,  proofs  and  Master's  report,  that  the  executors 
sold  to  Conrad  the  whole  of  the  Obion  tract  of  land  for  the 
sum  of  $2|000,  payable  the  1st  of  Januory,  1822,  and  that 
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June  1843  the  sum  of  $1,400,  being  ihe  part  of  the  price  which  was 
Haaser  directed  to  be  divided  between  the  children  of  the  testator, 
/f  has  been  received  by  the  defendant  Shore  exclusively.  Ab 
to  his  liability  for  the  shore  of  that  money  claimed  by  the 
plaintiffs,  there  is  no  dispute ;  but  it  is  contended  on  the 
part  of  the  defendant,  Lehman,  that  he,  Lehman,  is  in  no 
respect  responsible  to  (he  plaintiff,  on  account  thereof.  The 
material  facts  in  relation  to  this  transaction  are.  that  the  sale 
of  the  tract  was  made  by  the  defendants  jointly,  and  that,  af- 
ter having  secured  the  payment  from  Conrad  for  the  price  of 
the  300  acres  specially  devised  to  them,  they  took  his  cove- 
nant for  the  remaining  part  of  the  price  of  $1,400,  and  exe* 
euted  to  him  a  conveyance  in  fee  simple.  In  this  covenant 
it  was  expressly  stipulated, 4hat  all  debts  that  might  be  due 
from  ihe  said  Shore  and  Lehman,  or  from  either  of  them, 
unto  the  said  Conrad,  should  be  deducted  from,  and  be  al- 
lowed as  payments  on  account  of  the  said  land.  From  day 
io  day,  and  as  Shore's  pressing  personal  necessities  called  for 
help,  Conrad  supplied  him  with  goods  and  occasienal  sunos 
of  money,  until  by  the  I7th  of  August,  1821,  the  amount  of 
such  supplies  equalled  the  amount  to  be  paid  by  the  cove- 
nant, and  on  the  2d  of  January,  1832,  a  settlement  was  had 
between  Conrad  and  Shore  in  the  presence  of  Lehman,  and 
Conrad's  covenant  surrendered  as  extinguished.  When 
this  was  done,  Shore  was  in  very  embarrassed  circumstances, 
and  he  is  now  believed  to  be  insolvent.  Upon  these  facts 
it  is  impossible  to  doubt  the  liability  of  Lehman  for  the  waste 
of  these  funds.  By  the  terms  of  the  sale,  in  which  he  con- 
curred, ho  enabled  and  tempted  his  co-executor  and  co-trus- 
tee  to  commit  this  act  of  malversation.  He  must  be  answer- 
able therefor,  as  much  as  he  would  have  been  for  the  misap- 
plication by  a  stranger,  whom  he  might  have  authorised  to 
receive  the  money  of  his  cestui  que  trusts,  and  should  be 
need  it,  to  apply  it  to  his  own  use. 

Per  Curiam.  Decree  accordingly. 
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ASA  BELL'S  ADMINISTRATOR  w.  JOHN  B.  JASPER  Sl  OTHERS. 

The  deposition  of  a  defendant,  against  whom   a  decree  is  prayed,  and  who  is  Jane  1843 
interested  in  the  event  of  the  suit,  cannot  be  read  for  his  co-defendants.  -- 

A  party,  wiio  is  interested,  cannot  be  a  witness,  though  it  is  admitted  he  i« 
insolvent 

The  question,  how  far  a  party  is  a  competent  witness,  must  always  be  raised 
at  the  hearing,  and  when  the  deposition  is  cfTercd  to  be  read  in  evidence. 

A  preliminary  order  of  Court,  suggesting  that  a  defendant  has  no  interest  in 
the  suit,  is  always  necessary,  to  authorire  the  reading  of  such  deposition  in 
behalf  of  his  co-defendants. 

When,  upon  the  petition  of  the  sureties  of  a  guardian  under  the  act  of  As- 
sembly, new  sureties  are  ordered  to  be  givun,  the  obligation  of  the  bond 
given  by  the  new  sureties  extends  to  the  entire  guardianship,  retrospective 
as  well  as  prospective.  Such  a  bond  is  at  least  sen  additional  and  cumula- 
tive security  for  the  ward. 

The  right  of  contribution  exists  between  co-aareties,  when  the  principal  is  in- 
solvent, and  that,  whether  they  are  so  by  separate  instruments  or  by  the 
same  instrument. 

Where  sureties  are  liable  by  virtue  of  different  and  separate  penal  bonds, 
each  set  of  sureties  is  liable  in  proportion  to  the  amount  of  the  penalties  o^ 
the  bonds  respectively. 

This  cause,  having  been  set  for  hearing  at  the  Spring 
Term,  1843,  of  the  Court  of  Equity  for  Hyde  county,  was 
then  ordered  by  consent  of  parties  to  be  removed  to  the  Su- 
preme Court  to  be  heard. 

The  matters  in  controversy  are  stated  in  the  opinion  de- 
livered in  this  court. 


Badger  for  the  plaintiff. 

J.  H.  Brj^an  for  the  defendantis. 


V 

Jasper. 
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June  1843  Daniel,  J.  Ill  the  year  1812,  John  B.  Jasper  was  ap- 
Bell  pointed  guardian  to  Patsey  Jasper  by  the  County  Court  of 
Hyde,  and  he  executed  a  guardian  bond  in  the  penalty  of 
$10,000,  with  James  Cleaves,  Asa  Bell,  and  Irael  Wilker* 
son,  as  his  sureties.  In  the  year  1819,  the  securities  to  the 
said  bond  petitioned  the  court,  under  the  act  of  Assembly 
(vide  Rev.  Stat.  312,  s.  20,)  and  suggested  in  the  said  peti- 
tion, that  the  guardian  was  acting  in  such  a  manner  with 
the  estate  of  the  ward,  that  they  were  in  danger,  and  they 
prayed  the  court  that  an  order  might  be  made,  that  the  pro- 
perty of  the  ward  might  be  delivered  over  to  them,  or  that 
the  guardian  should  counter-secure  them.  The  court,  at 
February  Sessions,  1820,  ordered  that  the  said  guardian  en- 
ter into  anew  bond  in  the  penalty  of  $5,000;  which  order 
was  performed  by  the  guardian,  and  the  new  bond  was 
drawn  in  the  form  of  an  ordinary  guardian  bond,  and  eze* 
cuted  by  Jasper  as  principal,  and  William  H.  Russell,  James 
**Leath  and  D.  W.  Martin  as  his  sureties.  And  the  court  then 
further  ordered,  "that  Asa  Bell  and  others,  the  sureties  of  Jno. 
B.  Jasper,  guardian  of  Patsey  B.  Jasper,  upon  the  oil  bond, 
be  released  from  that  time  from  their  liabilities."  The  ward 
married  first  a  man  by  the  name  of  Hawks ;  suit  was  brought 
by  Hawks  and  wife  against  Asa  Bell,  one  of  the  sureties  to 
the  first  bond,  to  recover  the  personal  estate  of  tJie  ward  : 
Hawks  died,  his  widow  then  married  Foy,  and  suit  was  con- 
tinued against  Bell  in  the  name  of  Foy  and  wife,  and  at  De- 
cember Term,  1835,  of  the  Supreme  Court,  judgment  was 
obtained  for  the  sum  of  $4^100  65  and  costs;  the  costs 
were  $198  09:  all  which  moneys  were  paid  by  Bell,  at 
June  Term,  1837,  of  the  Supreme  Court.  The  bill  slates 
that  Jasper  is  hopelessly  insolvent.  But,  nevertheless,  a  de- 
cree is  prayed  against  him  for  the  whole  sum  as  principal 
debtor,  and  also  against  the  sureties  that  are  alive,  and  the 
representatives  of  those  that  are  dead,  on  both  bonds,  for  con- 
tribution on  the  score  of  Jasper's  insolvency.  The  defend- 
ants answer,  and  insist ;  Fiist,  that  the  plaintiff  had  releas- 
ed Jasper,  the  principal  debtor,  which  they  contend  is,  in  this 
eourt,  a  release  to  all  his  sureties.     Secondly,  th«  sureties  ta 
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the  new  bond  state  in  the  answeri  that  the  entire  recovery  <fune  i843 
against  Bell,  in   the  suit  brought  by  Poy  and  wife  against     j^^jj 
him,  was  for  breaches  of  duty  by  Jasper  as  guardian,  during       ^ 
the  time  of  the  first  bond,  and  when  he,  Jasper,  was  solvent,     *^^^' 
and  before  they  became  sureties.    They  insist,  that  the  bond 
which  they  execcrted  was  only  intended  to  cover  prospective 
breaches  of  duty  by  the  guardian,  and  not  fot  those  which 
antecedently  had  been  committed.      Richard  M.  O.  Moore 
(the  administrator  of  the  two  sureties,  Wilkerson  and  Cleaves) 
denies  that  he  has  any  assets  of  either  of  his  intestates. — 
Martin,  a  surety  to  the  second  bond,  died  after  making  a 
will,  and  devised  his  estate  to  his  wife,  and  an  infant,  Julia 
A.  B.  Hays.    His  executor  refused  to  qualify,  and  his  widow 
and  the' said  infant  took  possession  of  Martin's  estate,  and 
are  now  in  possession  of  it.      The  infant  by  her  guardian 
answers,  and  admits  nothing  in  respect  of  the  phiintiff's 
claim,  bnt  prays  that  the  plaintiff  be  put  to  full  proof  &c. 

There  is  a  replication  to  the  answers. 

The  material  allegations  in  the  bill  are  all  admitted  by  the 
answers  of  the  adult  defendants,  or  proved  by  the  evidence 
taken  in  the  cause.  There  was  an  order  made  in  the  cause, 
that  the  deposition  of  Jasper,  one  of  the  defendants,  might 
be  taken  to'be  read  for  the  other  defendants  as  evidence,  sub* 
ject  to  all  just  exceptions.  The  question  how  far  a  party  is 
a  competent  witness,  must  always  in  such  cas^s  be  raised  at 
the  hearing,  and  when  the  deposition  is  offered  to  be  read  in 
evidence,  Lee  v  MkitiAen,  2  Cox.  413.  Franklin  v  Coh 
quhoun,  16  Ves.  218.  Marcy  v  Skaswell,  2  V.  &  B.  401. 
In  the  bill,  Jasper  is  made  a  defendant,  and  a  decree  is  pray- 
ed against  him ;  he  is  therefore  pritnarrily  liable  to  the  plain- 
tiff. If  he  'could  be  permitted  to  prove  the  loss  of  the  deed 
of  release,  relied  on  in  the  atiswers  of  the  defendants,  he 
certainly  could  not  be  permitted  to  prove  the  execution  and 
contents  of  the  same,  for  he  is  directly  interested  in  the  event 
of  the  suit,  and  his  being  now  insolvent  does  not  alter  the 
mte.  Neither  can  the  deposition  of  R.  M.  Moore,  another 
defendant,  be  received  in  evidence  for  the  ottier  defendants, 
as  diere  was  no  preliminary  order  of  the  court  to  take  his 


V 

Jatper. 
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June  ]84ddeposit]OD.    Such  an  order,  suggesting  that  he  has  no  inter* 
jl^jj      est  in  the  cause,  is  in  all  cases  necessary,  when  the  deposi- 
tion of  a  defendant  is  intended  to  be  offered,  at  the  hearing. 
MvUany  v  Dellon,  I  Ball  &  Beaty,  423.     Chitty's  Eq.  Di- 
gest 1015.      The  answers  state,  that  in  the  suit  of  Pay  ^ 
wife  V  Belli  the  Master  reported  that  Jasper  had  nsed  or 
wasted  his  ward's  money,  to  the  amount  of  the  decree  thea 
given  against  Bell,  before  the  time  the  order  was  made  in  the 
(youuty  Court  that  additional  security  should  be  given  by 
bim.    This  is  true.    But  the  court  ordered  Jasper,  as  we 
think,  to  enter  into  a  new  guardian  bond,  for  the  faithful  per- 
formance of  his  duties  of  guardian  from  the  time  he  was 
first  appointed.     Jasper  was  not  then  first  appointed  guar- 
dian ;  he  had  been  appointed  long  before,  and  had  received- 
the  entire  estate  of  his  ward  before  that  order  was  made. — 
The  funds  of  the  ward  were  then,  in  contemplation  of  law^ 
in  the  hands  of  the  guardian.   The  new  bond  is  in  the  com- 
mon form  of  a  guardian  bond*     This  was  not  intended  to 
operate  as  coUatteral  security  or  prospectively  only;  the 
least  that  can  be  said  of  it  is,  that  the  obligors  intended  that 
it  should  operate  as  an  additional  and  cumulative  security  to 
the  ward,  for  the  entire  guardianship  of  Jasper.      The  old 
sureties  prayed  the  court,  to  deliver  the  estate  of  the  waid  in- 
to their  hads,  but  the  interposition  of  the  new  sureties  pre- 
vented that  prayer  being  granted :  had  they  not  intervened, 
the  old  sureties  might  have  then  brought  Jasper  to  a  settle- 
ment, and,  he  then  being  solvent,  all  might  have  been  saved. 
The  right  of  contribution  exists  between  co-sureties,  when 
the  principal  is  insolvent,  and  that,  whether  they  are  so  by 
separate  instruments,  or  by  the  same  instrument,  JUahetP  v 
Crickeit,  2  Swan.  1&5.  Daring  v  Winchelseftf  1  Cox.  318. 
Craythornt  v  Swinburne^  14  Yes.  160.     But  in  what  pro- 
portions are  they  to  contribute  ?     The  sureties  are  not  li;ible 
beyond  the  penalty  of  the   particular  bond  each  has  signed. 
If  Foy  and  wife  had  been  damnified  by  the  acts  of  the  guar- 
dian to  the  amount  of  |^16,000  or  more,  then  the  rule  of  con- 
tribution between  these  two  sets  of  sureties  would  plainly 
be  tliis^  the  sureties  to  the  old  bond   would  have  to  pay 
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$10,000,  and  those  to  the  new  bond  $5,000.     And  the  same^une  1843 
proportions  must  be  observed,  when  the  sura  demanded  for     J^jj 
the  breaches  of  the  conditions  of  the  two  bonds,  is  less  than        ▼ 
the  penalty  of  the  smallest  bond.  The  contribution  between     ^^'' 
co-sureties,  who  are  so  under  separate  instruments,  is  to  be 
in  the  proportion  of  the  penalties  of  the  separate  bond,  which 
each  set  of  sureties  has  signed.     Dering  v    WincheUtn^  I 
Cox  318.     In  this  case  the  sureties  to  the  old  bond,  includ- 
ing Bell,  would  have  to  bear  the  loss  of  two  thirds,  and  the 
other  sureties  to  the  new  bond  one  third.  Bell  has  paid  all  the 
loss,  and,  therefore,  he  is  entitled  to  have  his  debt  establish- 
ed against  Wilkerson's  administrator  for  one  third  of  two 
thirds  of  said  loss,  and  the  same  against  Cleaves's  adminis- 
trator.   But  be  has  no  assets.     The  plaintiff  has  not  shewn 
by  proof,  that  there  are  any  assets  belonging  to  either  of  the 
said  estates.    And  the  bill  must  be  dismissed  as  to  him,  un- 
less  the  plaintiff  wishes  to  have  an  enquiry,  as  to  the  assets 
and  the  administration   thereof,  which   he  may  have  if  he 
will.     As  to  the  other  third  of  the  plaintiff's  loss,  for  which 
he  should  be  indemnified  by  the  sureties  of  the  second  bond, 
it  becomes  necessary  to  ascertain,  in  order  to  fix  the  liabili- 
ties of  the  defendants  thereby  sought  to  be  charged,  the  vaU 
ue  of  the  property  which  the  defendants  Susan  Martin  and 
Julia  Ann  Elizabeth  Hays  hold,  that  was  devised  to  them 
respectively  by  Daniel  W.  Martin,  deceased.    And  as  to  the 
said  last  mentioned  defendants,  there  must  be  an  enquiry, 
whether  the  amount  recovered  by  Foy  and  wife  against  Bell 
was  justly  recovered.     The  cause  will  be  retained  for  fur- 
ther directions. 

Per  Curiam.  Ordered  accordingly. 
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ROBERT  W.  LINDSAY  AND  OTHERS  vs.  SAMUEL  COBLE  AND 

OTHERS. 

June  1818  Under  the  act  of  Assembly,  (Re^.  Stat  ch.  46,  sec.  28,}  aotfaoriziDg  the  ez 
^""^  Gcutors  or  administrators  of  deceased  persons  in  certain  cases  to  execute 

deeds  of  conveyance  for  lauds  sold  by  their  testator  or  intestate,  the  person, 
who  claims  to  have  such  conveyance  made,  must  shew,  that  there  was  a 
valuable  consideration  -for  the  engagement  of  the  deceased  and  that  eonade- 
ration  paid,  or  such  acts  done  or  offered  to  be  done,  on  the  pert  ol  him  de- 
manding a  conveyance,  as  wase  equivalent,  under  the  contract  of  the  par- 
tics,  to  a  payment  of  that  consideration. 
The  case  of  Hodges  v  Hodffes,  2  Dev.  &  Bat  Eq.  Rep.  72,  cited  and  con- 
firmed. 

This  cause  was  triiDsniitted  by  consent  of  parties  from  Guil- 
ford Court  of  Equity  at  Fall  Term,  1838,  to  the  Supreme 
Court  for  a  hearing :  after  having  been  delayed  for  a  report 
and  other  causes,  it  came  on  for  hearing  at  this  Term.  The 
matters  involved  in  the  ease  aire  stated  in  the  opinion  deliv- 
ered in  this  court« 


Mendenhall  for  the  plaintiffs. 
Graham  for  the  defendant. 

Gaston,  J.  In  the  year  1807,  David  Coble  and  Samuel 
Lindsay  made  a  parol  agreement,  whereby  the  former  was 
to  exchange  with  the  latter  three  acres  of  land  at  the  bend 
of  Shockley's  creek,  called  the  Falls,  of  which  the  said  Da- 
vid was  supposed  to  be  seized  in  fee  as  part  ol  a  tract  which 
had  been  conveyed  to  him  by  John  Bell,  for  three  acres  situ- 
ated lower  down  on  said  crek,  belonging  to  said  Samuel 
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Lindsay.     No  obligation  was  taken  from  Lindsay  for  the  ^ane  1 843 
performanoe  oi  his  part  of  this  agreement,  but  Coble,  on    hindny 
the  2d  of  June,  1807,  executed  a  bond  to  Lindsay  in  the      J^ 
penal  sum  of  $500,  with  condition  to  convey  the  three  acres 
in  the  bend,  whenever  thereunto  required.     Lindsay  enter- 
ed into  possession  under  this  bond,  and  erected  a  mill  at  the 
fails,  and  died  in  1814,  without  having  executed  any  con- 
veyance of  the  three  acres,  which  were  to  have  been  con- 
veyed by  him,  or  receiving  any  conveyance  from  Coble. 

A  few  yenrs  after  Lindsay's  death,  the  mill  fell  down,  and 
the  possession  of  the  three  acres  at  the  bend  was  resumed 
by  Coble,  who  afterwards  put  his  two  sons,  Samuel  and 
Daniel  Coble,  into  the  possession  of  that  piece,  together  with 
the  residue  of  the  tract  bought  from  Bell.  In  September, 
1825,  an  ejectment  was  brought  against  them  for  the  whole 
of  this  tract  upon  the  demise  of  one  Jane  Welborn,  and, 
upon  the  tiial  of  that  ejectment,  it  appearing  that  the  said 
Jane,  while  a  single  woman,  was  seized  thereof  in  foc*,  and 
being  so  seized,  had  intermarried  with  one  John  Welborn, 
who,  by  a  deed  purporting  to  be  the  deed  of  the  said  John 
and  his  wife,  but  which,  because  she  had  not  been  privily 
examined  thereto,  operated  as  At^decd  only,  '*  had  convey- 
ed to  John  Bell,  who  conveyed  to  the  said  David  Coble,  and 
it  appearing  also  that  the  said  John  Welborn  had  died,  where- 
by the  estate  so  by  him  convey  had  expired,  there  was  a 
verdict  and  judgment  in  that  action  for  the  plaintiff. 

After  this  recovery,  Samuel  Coble  purchased  the  land  from 
William  Welborn,  the  son  of  the  said  June,  who  had  obtain- 
ed a  conveyance  thereof  from  his  mother,  and  on  the  25th 
of  November,  1826,  received  a  conveyance  in  fee  simple 
from  the  said  William.  In  the  succeeding  year,  David  Co- 
ble died  intestate,  and  his  son,  the  said  Samuel,  obtained  let- 
ters of  administration  upon  his  estate.  The  plaintiffs,  who 
are  the  heirs  at  law  of  Samuel  Lindsay,  and  who  at  his  death 
were  infants  of  very  tender  years,  in  April  1834,  filed  ihis 
their  bill  against  the  said  Samuel,  claiming  from  him  a  con- 
veyance of  the  three  acres  set  forth  as  aforesaid  in  the  bond 
of  his  intestate,  which  bond  they  hod  caused  to  be  proved 
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June  1843  and  registered  under  the  act  of  1797,  ch.  478,  (Rev.  Slat. 

Lindsay  ^'^'  ^^i  ^^^'  ^^0  authorizing  the  executors  or  administrators 
V  of  deceased  persons  in  certain  cases  to  execute  deeds  of  con- 
^  veyance  for  lands  sold  by  their  testators  or  intestates.  We 
think  it  very  clear,  (hat  the  plaintiffs  can  have  no  decree  a- 
gainst  the  defendant.  Waiving  every  other  difficulty  in  their 
way,  one  is  insuperable.  The  act  referred  to,  authorizes  and 
empowers  an  executor  or  administrator  to  execute  a  deed  of 
conveyance,  where  the  testator  or  intestate  has  given  a  bond 
for  title,. when  the  land  has  been  bona  fide  sold  by  the  de- 
ceased. To  make  this  such  a  case,  it  must  be  shewn  that 
there  was  a  valuable  consideration  for  the  engagement  of 
the  deceased,  and  that  consideration  paid,  or  such  acts  done 
or  offered  to  be  done,  on  the  part  of  him  demanding  a  con- 
veyance, as  were  equivalent  under  the  contract  of  the  parties 
to  a  payment  of  that  consideration.  See  Hodges  v  Hodges^ 
2  Dev.  &  Bat.  Eq.  Reps.  72. 
The  bill  must  be  dismissed  with  costs. 

Peb  Curiam.  Bill  dismissed  with  costs. 
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TfiUSTEES  OP  THE  UNIVERSITY  m.  EDMUND  D.  McNAlR'S 

EXECUTORS. 

Where  a  person  boards  and  supports  another  from  motives  of  charity,  without  June  1843 
any  intention  of  chaiiging  for  her  ezpenditares,  he  cannot,  when  the  object        ■ 
of  his  charity  subsequently  becomes  possessed  of  property,  charge  her  or 
her  representatives  with  the  amont  so  expended — either  at  law  or  in  equity. 

This  cause  was  transmitted  for  a  final  liearing  from  the 
Court  of  Equity  of  Edgcombe  county,  at  Fall  Term  1842, 
to  this  Court. 

The  facts  are  stated  in  the  opinion  here  delivered. 

Badger  and  the  Mtomey  General  for  the  plaintiiT. 
J.  H,  Bryan  for  the  defendantr 

Daniel,  J.  Catharine  Darby,  an  indigent  lady,  in  the 
year  1810,  came  to  the  house  of  the  defendant,  where  she 
was  kindly  received,  and  lived  on  terms  of  friendship  and 
equality  with  the  family,  until  the  year  1824,  when  she  died, 
leaving  no  issue.  During  all  that  time  the  defendant  main- 
tained her,  but  never  made  any  charge  for  her  board  and 
maintenance  or  intimated  a  design  to  do  so.  A  Mrs.  Biount 
made  her  will  and  left  C.  Darby  a  legacy,  and  died  just  be- 
fore C.  Darby  did.  In  the  year  1832,  the  defendant  admin- 
istered on  the  estate  of  C.  Darby,  and,  as  such,  took  into  his 
possession  the  said  legacy.  The  next  of  kin  not  making 
any  application  in  seven  years  for  the  said  fund,  the  plain* 
tiffs,  by  virtue  of  air  act  of  Assembly,  claimed  the  fund,  and 
have  filed  this  bill  to  obtain  it.    The  case  now  comes  before 
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June  1843  us  upon  an  exception  by  the  defendant  to  the  report  of  the 

Univeraity  ^^^^^i^)  ^^^t  ^^  ^^^  "o^  ^^^  allowed  the  sum  of  $60  per 
▼  ^  year  for  the  board  of  C.  Darby,  from^the  year  1810  to  the 
"^'  year  1824.  In  looking  into  the  diefendanfs  answer,  his  ex- 
amination before  the  master,  and  the  deposition  of  Mary 
Parker,  it  appears  to  us,  that  Mr.  McNair  boarded  C.  Darby 
the  time  mentioned  from  motives  of  charity,  kindness,  and 
benevolence,  or  in  other  words  he  gave  her  the  boardi  The 
circumstance  of  the  legacy  coming  to  her  afterwards,  does 
not,  either  in  law  or  equity,  authorize  him  now  to  raise  this 
charge.  We  think,  that  the  exception  must  be  overruled, 
and  that  the  report  must  be  coafirmed,  and'  a  decree  entered 
for  the  plaintiffs  accordingly. 

Per  Curiam.  Decree  accordingly. 


SUPRBMG  COURT  OP  NORTH  CAROLINA.  607 


ROBERT  B.  DAVIS  AND  OTHERS  vi.  SAMPLE  DAVIS  AND 

OTHERS. 

Whero,  on  a  petition  for  a  sale  of  land  for  a  partition  because  it  cotild  not  be' Jane  1843 
actually  diTided,  one  of  the  defendants,  who  had  purchased  setersl  shaiesy 
alleged  that  the  partition  eould  be  made  without  prejudice  to  the  interests 
of  the  co.4enants,  and  the  cause  was  set  for  hearing  upon  the  petition  and 
answer ;  Held  that,  the  answer  being  thus  taken  to  be  true,  the  Court  could 
not  decree  a  sale,  notwithstanding  it  appeared  that  by  an  actual  partition, 
neither  of  the  co-tenimts  would  get  more  than  twelve  acres  of  lahd.  The 
Court  cannot  deteftnine,  as  it  is  not  statied,  what  wonld  be  the  value  of  each 
lot,  when  divided  off,  nor  to  what  purposes,  whether  agricultural  or  other- 
wise, it  might  be  applied. 

Prima  fade^  each  party  is  entitled  to  actual  partition,  and  it  is  incumbent  on 
him,  who  asks  for  a  sale,  to  shew  that  his  advantage  will  be  promoted  by  it, 
and  that  no  loss  will  be  woiked  to  any  other  party. 

This  was  an  appeal  from  the  decree  of  his  Hoaor  Judge' 
Dick  at  the  Spring  Term  1843,  of  Mecklenburg  CJourt  of 
Equity,  dismissing  the  petition  of  the  plaintiffs.  The  facts 
appear  in  the  opinion  delivered  by  the  Judge  in  this  Court*. 

Alexander  and  Osborne  for  the  plaintiffs. 
Hoke  for  the  defendant. 


RtJFFiN,  C.  J.  John  Davis  died  intest'atOj  seized  in  fee 
of  a  tract  of  land  situated  in  Mecklenburg  county,  and  con- 
taining ninety-nine  acres.  He  left  seven  children  and  two 
grand-children,  who  were  the  issue  of  a  deceased  daughter, 
to  whom  the  land  descended,  as  tenants  in  common.  One 
of  the  sons,   Robert  B.  Davis,  and  the  two  grand-children, 

X3 
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June  1848  filed  a  petihon  in  the  Court  of  Equity,  against  the  other 
*  Davis     six  children,  and  therein  alleged,  that  the  land  could  not  be 
^.      divided  without  prejudice  to  the  parties  interested,  and  there- 
upon prayed  that  a  sale  should   be  decreed  upon  proper 
terms,  for  the  purposes  of  partition.      The  defendants  an  • 
swered,  that  one  of  them,  Semple  Davis,  had  purchased 
from  the  other  five  of  them,  their  several  shares,  so  as,  with 
his  own  original  share,  to  entitle  him  to  six  shares  of  the 
land,  out  of  eight.      And  he  says  further,  that  he  ownes 
other  land  adjoining  this  tract,  which  would  be  rendered  of 
much  less  value  to  him,  if  he  did  not  likewise  own  his  parts 
of  the  land  descended  from  his  father,  and  he  states,  that 
partition  might  be  made  by  allotting  to  the  petitioners  their 
two  shares,  together,  and  to  him  the  six  parts  thereof,  to 
which  he  is  entitled,  in  one  body,  without  prejudice  to  the 
interests  of  either  of  the  parties,  but  to  the  advantage  of  all 
df  them.    The  case  was  set  for  hearing  on  the  petition  and 
answer,  and,  on  the  hearing,  the  court  refused  to  decree  a 
sale  and  dismissed  the  petition  with  eosta,  from  which  the 
plaintiffs  appealed.      No  other  decree,  it  seems  to  us,  could 
have  been  made,  than  the  one  that  was  made.    The  cause 
was  heard  without  proof,  and  upon  the  answer,  admitted  to 
be  true,  and  the  court  was  obliged  to  take  it,  that  actual  par- 
tition could  properly  be  made,  without  prejudice  to  any  par- 
ty, and  that  a  sale  could  not  be  made  but  to  the  prejudice  of 
the  defendant  Semple.      BIH  it  was  insisted  at  the  bar,  that 
the  answer  itself  furnished  a  sufficient  ground  to  decree  the 
sale,  as  prayed,  in  as  much  as  the  Judges  must  understand, 
thatsa.small  a  tract  of  land  could  not  be  actually  divided  a- 
roong  so  many  persons,  without  a  prejudice  to  the  owners, 
each  of  whom  would  get  a  title  more  than  twelve  acres  in 
severalty,  which  in  this  State  must  be  of  little  or  no  value 
for  purposes  of  agriculture.      We  answer  that  the  court  is 
not  at  liberty  to  make  such  an  inference  against  the  positive 
statements  of  the  answer,  touching  the  effects  of  a  sale  or 
partition  of  the  land  upon  the  interests  of  the  several  pro- 
prietors.   But,  furthermore,  itdoes  not  appear  that  this  land 
is  valuable  only  for^griculture,  in  the  common  acceptation 
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DaTis 

▼ 
Davis. 


of  the  term.  Its  situation  does  not  appear,  nor  its  quality.  June  1843 
It  may  have  minerals  on  it,  or  it  may  be  near  Charlotte,  or 
there  may  be  many  other  circumstances,  which  would  ren- 
der even  so  small  a  parcel  as  twelve  acres  of  value  sufficient 
to  render  it  proper  to  divide  the  land  itself  among  the  claim- 
ants, instead  of  selling  it.  Prima  facie  each  party  is  enti- 
tled to  actual  partition,  and  it  is  incumbent  on  him,  who 
asks  for  a  sale,  to  shew  that  his  advantage  will  be  promoted 
by  it,  and  that  no  1  oss  will  be  worked  by  it  to  any  other 
party. 


Per  Curiam. 


Decree  affirmed  with  costs. 


r- 
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MARY  McBRIDE  t>t.  RICHARD  CHOATE,  ADMINISTRATOR,  6te. 

AND  OTHERS. 

June  1843  An  adminutrator  in  this  State  is  only  accountable  for  the  aaaets  of  hia  intet- 
""""■"""""     tate,  which  were  in  this  State  at  the  death  of  the  intestate. 

A  hosband  has  no  right  to  diapose  bj  will  of  a  remainder  in  a  alave,  belong- 
ing to  his  wife  after  the  expiration  of  a  life  estate. 
The  cases  of  Poindexter  v  Blackburn,  1  Ired.  Eq.  Rep.  286.    Hardit  v  Cot' 
ion,  Ibid,  61,  and  Revel  ▼  Jtevely^  Dev.  6l  Bat  271,  cited  and  approved. 

This  cause,  at  Spring  Term  1843,  of  Surry  Court  of  E- 
quity,  was  transmitted  by  consent  of  parties  to  the  Supreme 
Court  for  hearing. 

The  matters  in  controversy  arje  stated  in  the  opinion  de« 
livered  in  this  Court. 


Boyden  for  the  plaintiff. 
Morehead  for  the  defendants. 

Gaston,  J.  Moses  Woodruff,  of  the  county  of  Surry, 
died  in  the  year  1817,  having  by  his  last  will  and  testament 
bequeathed  to  his  wife  Elizabeth,  <*  the  labor  of  his  negro 
wench  Sarah,  so  long  as  the  said  Elizabeth  should  live,  and 
at.  her  death,  the  negro  wench  to  his  daughter  Mary  Me- 
Bride."  The  executors,  John  A.  Woodruff  and  John  Mc- 
Bride,  proved  the  will  and  assented  to  the  legacy.  Mary 
McBride  was,  at  the  death  of  the  testator,  the  wife  of  John 
McBride,  and  so  continued  until  sometime  afler  the  year 
1827,  and  before  the  year  1837,  when  her  husband  died, 
having  by  his  last  will,  bearing  date  the  2d  October,  1821, 
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made  or  attempted  to  make  a  disposition  of  the  said  Sarah,  June  i843 
then  in  the  possession  of  his  mother  in-law  to  his  three  sis-  ^cBrida 
ters'in-law,  Lydia  Pace,  Hannah  Moore  and  Phebe  Bryan.  ▼ 
In  1837  Elizabeth  Woodruff  died,  and  in  1239  this  bill  was  ^^'**'' 
filed  by  Mary  McBride  as^ainst  Aaron  Woodruff  and  Richard 
Choate,  in  which  she  charges,  that  in,  the  Fall  of  the  year 
1S27,  while  Elizabeth  Woodruff,  the  tenant  for  life,  had  pos- 
session of  the  negro  woman  Safah  and  also  of  two  children 
which  had  been  born  of  the  said  Sarah  after  the  death  of  the 
testator,  one  a  boy  of  six  and  the  other  a  girl  of  four  years  of 
age,  a  combination  was  made  between  the  said  Elizabeth, 
the  defendant  Aaron  and  one  Isham  Choate,  to  deprive  and 
defeat  the  plaintiff  of  her  estate  in  reraaifider,  in  the  said  Sa- 
rah and  her  children.  The  plaintiff  charges,  that,  in  fur- 
therance of  this  scheme,  the  said  Elizabeth,  who  was  aged 
and  very  weak  of  intellect,  by  the  persuasion  of  the  said  Aa- 
ron and  Isham,  who  perfectly  knew  that  she  had  but  an  in«. 
terest  for  life  in  the  said  slaves,  was  induced  to  execute  a 
deed  purporting  to  transfer  the  said  slaves  absolutely  and 
forever  unto  the  said  Isham,  which  deed  was  attested  by  the 
said  Aaron,  and  recites  a  consideration  of  $300  as  paid  to 
the  said  Elizabeth  ;  that  thereupon  the  said  Aaron  clandes- 
tinely and  in  the  night  removed  the  said  slaves  out  of  the 
neighborhood  to  a  place  for  that  purpose  appointed,  where 
they  were  received  by  the  said  Isham,  who  carried  them  out 
of  the  State  to  his  residence  in  Georgia,  and  thence  to  parts 
unknown,  where  they  were  sold.  The  bill  charges,  that  the 
renpoval  of  the  slaves  out  of  the  State  was  conducted  with 
&uch  cunning  and  address,  that  the  plaintiff  has  been  una- 
ble, until  wixhin  a  few  months  before  ^ling  the  bill,  to  as- 
certain by  whom  the  same  was  ejected;  that  Elizabeth 
Woodruff  died  in  the  county  of  Surry  in  1837,  intestate  and 
insolvent,  and  no  administration  has  been  granted  on  her  es- 
tate; that  Isham  Choate  died  in  Georgia  recently,  intestate, 
and  ihere  being  personal  effects  of  the  said  Ishana  in  this 
State,  administration  of  those  effects  has  been  granted  here 
to  the  defendant  Richard  Choate,  who  hath  possessed  him- 
self thereof  to  the  value  of  $2,C00.    The  bill  further  char- 
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June  1843  ges,  that  the  slaves,  after  they  were  carried  away,  macb  in- 
McBride  creased  in  number;  that  they  and  their  increase  are  still  in 
^  .  existence,  but  by  whom  held  the  plaintiff  cannot  ascertain, 
and  that  the  late  Isham  Choate  sold  them  absolutely  and  at 
a  high  price.  Tlie  prayer  of  the  bill  is,  that  the  defendants 
may  be  decreed  to  pay  to  the  plaintiff  the  sum,  at  which  the 
said  slaves  were  sold,  and  the  interest  thereon  since  the 
doath  of  Elizabeth  Woodruff,  the  tenant  for  life. 

The  defendant  Aaron  Woodruff  denies  by  his  answer  in 
tlie  most  positive  and  precise  terms  any  participation  in  the 
alleged  scheme  to  carry  off  the  slaves  referred  to  in  the  bill, 
or  any  knowledge  thereof.  The  other  defendant  states  in 
his  answer,  that  Isham  Choate  at  his  death  owned  two  slaves 
in  this  Slate ;  that  the  defendant  obtained  letters  of  admin- 
istration on  the  estate  of  the  said  Richard  here,  took  the 
said  slaves  into  his  possession,  and  sold  them,  and  that  these 
were  the  only  effects  of  the  deceased  which  came  to  bis 
hands  as  administrator,  and  he  then  avers  that  he  hath  ful- 
ly administered  the  said  effects,  and  sets  forth  an  account  of 
his  administration.  He  denies  that  the  said  Isham  Choate 
carried  off  or  sold  the  slaves  as  charged  in  the  bill,  and  in- 
sists that  the  plaintiff,  at  the  death  of  the  tenant  for  life,  did 
not  own  the  residuary  interest  of  the  said  slaves,  but  that  the 
same  had  vested  in  her  husband  while  living,  and  was  ef- 
fectually disposed  of  by  his  will. 

The  proofs  do  not  establish  the  charge  in  the  bill  against 
the  defendant  Woodruff.  The  only  evidence  which  tends 
to  implicate  him,  is  that  of  a  single  witness,  Samuel  BangiiS| 
who  deposes  that,  after  Isham  Choate's  death,  be  saw  among 
his  papers  in  Georgia  an  instrument  purporting  to  have  been 
executed  by  Elizabeth  Woodruff  to  said  Isham  for  a  negro 
woman  and  two  children,  and  that  this  instrument  purport- 
ed to  be  attested  by  Aaron  Woodruff,  but  he  does  not  know 
that  the  signature  was  that  of  the  defendant  Aaron.  As  to 
him  therefore  the  bill  must  be  dismissed  with  costs.  The 
proofs  are  satisfactory  that  Isham  Ohoate  got  the  negroes 
from  Elizabeth  Woodruff,  carried  them  off  clandestinely  to 
Georgia,  and  thence  removed  them  to  New  Orleans  for  the 
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purpose  of  selling  them,  and  that  this  was  done  with  fulWune  isii 
knowledge  that  the  said  Elizabeth  had  but  a  life  estate  in  "M^^de 
them, and  with  intent  to  keep  to  himself  the  full  price  thereof.  ^ 
It  is  clear  that  the  plaintiff  ought  to  have  some  redress  tor 
this  injury,  and  it  is  just  that  Isham  Choate's  estate  should 
refund  this  dishonest  gain.  But  the  defendant  Richard  is 
administrator  only  of  that  part  of  the  estate,  which  was,  at 
the  death  of  the  intestate,  in  North  Carolina,  and  according 
to  the  account  exhibited,  hath  fully  administered  it.  The 
plaintiff  is  entitled  to  a  reference,  if  she  disputes  the  ac- 
count, but  if  she  admits  it,  her  bill  must  also  be  dismissed 
against  this  defendant.  Should  the  plaintiff  take  the  refer- 
ence on  the  administration  account,  it  will  be  proper  to  have 
a  reference  also  to  ascertain  what  was  the  price  which  Isham 
Choate  received  for  the  negroes,  and  whether  these  negroes 
or  any  of  them  or  their  increase  born  since  the  sale  of  them 
were  alive  at  the  death  of  Elizabeth  Woodruff. 

There  is  no  weight  in  the  objection  made  that  the  inter- 
est in  remainder  vested  in  the  plaintiff's  husband  while  a- 
live,  and  after  his  death  passed  by  his  will.  Poindexler  v 
JBlackhurn^  1  Ired.  Eq.  Repts.  286.  Hardie  v  CotioUi  Ibid 
61.     Revel  v  Revel,  2  Dev.  &  Bat.  271. 

It  may  be,  that  in  a  case  like  this,  relief  might  be  had  at 
law,  but  for  the  reasons  stated  in  the  case  of  Cheshire  v 
Cheshire  and  Henderson^  decided  at  this  term,  it  is  a  fit 
one  also  for  the  jurisdiction  of  a  Court  of  Eijuity. 

Per  Curiam.  Decree  accordingly. 
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SAMUEL  FLEMING  ANI>  AL.  mu  L.  D.  PERKINS  AND  B.  BUR- 
GIN,  JUN. 


Jane  1843  Where  upoo  a  bill  by  a  trustee,  under  a  deed  of  tmst  for  a  elate  for  th^ 

faction  of  debts,  against  one,  who  claimed  under  a  bill  of  sale  for  the  laiaff 
slave,  registered  before  the  deed  of  trost,  hot  which  the  trustee  alleged  wt» 
taken  with  a  full  knowledge  of  the  deed  of  trust  and  witho  jt  consideration, 
the  court,  not  being  satisfied  from  the  proofii,  either  as  to  the  bona  Jides  of 
the  deed  of  trust,  or  as  to  the  payment  by  the  defendant  of  a  TaluaUe  con- 
sideration for  his  bill  of  sale,  ordered  an  enquiiy  by  the  master  as  to  these 
matters,  and  that  the  maker  of  both  deeds  being  now  one  of  the  defendants, 
might,  at  the  instance  of  either  of  the  contesting  parties,  be  examined. 

This  cause,  having  been  set  for  hearing  at  the  Spring 
Terra,  1843,  of  Bnrke  Court  of  Equity,  was,  by  consent  of 
parties,  transnnitted  to  the  Supreme  Court  to  be  heard. 

The  matters  involved  are  stated  in  the  opinion  delivered 
in  this  court. 


Caldwell  for  t^e  plaintifTs. 
Alexander  for  the  defendants. 


RuFFiN,  C.  J.  This  is  a  bill  filed  for  the  purpose  of  set- 
ting up  a  deed  of  trust,  made  by  the  defendant  Bursin  to 
the  plaintiff  Fleming,  in  preference  to  a  bill  of  sale  for  the 
same  slave  from  Burgin  to  the  other  defendant,  Perkins,  up- 
on the  ground  that  the  deed  to  the  plaintiff  was  honafide  to 
secure  just  debts,  and  that  Perkins  had  full  knowledge  of  it, 
when  he  took  his  conveyance.  T)ie  deed  to  the  plaintiff 
was  wade  in  Charleston,  in  South  Carolina,  on  the  18th  of 


• 
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November,  1837,  and  is  the  same  on   which  Ihe  bill  wos  J^ne  1843 
founded  in  the  case  of  Fleming  and  others  v  Burgin  and  Fleming 
others,  decided  at  this  Term.      The  deed  of  trust  to  the        v 
plaintiff  was  registered  on  the  20th  of  December,  1837,  and      "^*** 
the  bill  of  sale  to  Perkins  executed  on  the  4th  of  that  month* 
The  bill  states,  that  Perkins  was  fully  informed  oi  the  con- 
tents and  purposes  of  the  deed  to  Fleming,  and,  with  that 
knowledge,  attested  it  as  one  of  the  subscribing  witnesses. 
An  answer  was  put  in  by  each  defendant,  in  which  the  exe«> 
cutioQ  and  attestation' of  the  deed  as  mentioned  in  the  bill, 
are  admitted.    But  both  of  the  defendants  explicitly  and 
positively  deny,  that  the  deed  was  hona  fide,  or  intended  to 
secure  the  debt  to  the  plaintiffs  or  any  others  that  are  nr.en- 
tioned  in  it,  and  say  that  it  was  intended  as  a  sham  only,  for 
the  purpose  of  deceiving  the  Charleston  creditors  of  Burgin^ 
and  inducing  them  to  allow  him  to  leave  that  place  and  re*^ 
turn  home,  and  that  it  was  distinctly  agreed  between  Bur- 
gin  and  Fleming,  at  the  time  of  executing  the  deed,  that 
Fleming  should  hold  it  until  Burgin  could  escape  from  his 
creditors  there ;  but,  upon  his^  reaching  Burke  county,  that 
he  would  surrender  or  cancel  it,  without  registering  it  or  en- 
forcing it. 

They  further  state,  that,  upon  the  execution  of  the  deed, 
Burgin  was  suffered  to  come  tb  Burke,  and  that  Perkins  ac- 
companied^ him  and  would  have  brought  the  deed  and  prov- 
ed it,  if  it  had  been  intended  that  it  shoHid  be  registered,  but 
that  Fleming  did  not  request  him  to  do  so,  because  he  well 
knew  that  he  had  agreed  not  to  enforce  it,  and  that  Burgin 
might,  notwithstanding  that  deed,  make  such  sales  of  his 
property  as  his  interest  might  require.  The  defendant  Per- 
kins then  states,  that,  knowing  the  facts  as  before  stated,  and 
finding  that  Burgin  was  become  insolvent,  whereby  he,  Per- 
kins, was  likely  to  lose  several  debts  which  Burgin  owed 
him,  and  other  sums  for  which  he  was  his  surety,  he  pur- 
chased the  slaves  with  the  view  of  saving  himself,  at  the 
price  of  $400,  which  was  the  full  value,  and  which  he  paid 
on  the  4th  of  December,  1837,  and  took  a  bill  of  sale,  with- 
out any  intention  of  defeating  the  deed  to  the  plaintiff. 

Y3 
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Jane  1843  Neither  party  bas  proved  his  case  to  the  entire  satisfaction  of 
Fleming  thecourt.  The  positive  denials  to  the  answers,that  the  deed  to 
" .  Fleming  was  truly  meant  as  a  security  for  the  debts  named 
"^^^  in  it,  and  the  direct  averments  in  them,  that  there  was  an 
express  agreement  at  the  time  for  its  su'^reuder,  as  soon  as  it 
should  kave  answered  its  purpose,  as  a  blind  to  the  creditors 
in  Charleston,  are  met  by  the  testinoony  of  but  a  single  wit- 
ness. He  is  John  Bright^  who  is  one  of  the  persons  secur- 
ed in  the  deed  as  a  creditor,  and  ono  ot  the  subscribing  wit- 
nesses, who  has  been  examined  after  having  released. 
He  says,  that  he  considered  it  a  bona  fide  transaction,  and 
that  Burgin  stated  that  he  intended  to  secure  those  debts  in 
preference  to  all  others.  But,  upon  being  asked  whether  the 
deed  was  not  made  for  the  express  purpose  of  keeping  off 
the  Charleston  creditors  'till  Burgin  could  get  home  and 
make  arrangements  with  his  friends,  and  whether  Fleming 
was  not  to  give  up  the  deed  and  Burgin  be  at  liberty  whea 
he  reached  home,  to  make  any  disposal  of  his  property  he 
might  think  proper,  he  answers,  "  if  Burgin  'satisfied  Flem- 
ing and  Lewis,  the  deed  was  to  be  given  up;  as  to  the 
Charleston  creditors,  he  knows  nothing  abont  them."  The 
The  answer  meets  not  the  whole  interrogatory,  and  is  very 
nnsatisfactory.  But  it,  at  least,  raises  a  suspicion,  not  very 
slight,  that  the  deed  was  not  to  operate  to  the  full  extent  of 
its  terms,  but  was  meant  as  a  deception  to  the  creditors  in 
Charleston,  and  only  as  a  security  for  Lewis  and  Fleming, 
and  not  even  for  the  witness  himself.  It  creates  a  mistrust 
of  the  honesty  of  the  deed,  as  not  being  intended  to  be  en- 
forced, at  least  in  its  present  shape,  and  rather  fortifies  the 
answers.  But,  on  the  other  hand,  we  are  not  satisfied  with 
Perkins's  proof  of  his  being  a  purchaser.  His  answer  does 
not  state  in  what  manner  the  price  of  the  slave  was  paidj 
but  the  impression  it  is  calculated  to  make  is,  that  it  was  in 
debts  which  Burgin  owed  him,  or  owed  to  others,  and  for 
which  Perkins  was  bound,  and  which  he  then  took  on  him- 
self.  But  the  evidence  on  this  point  is  only  the  testimony 
of  a  witness,  that  Burgin  was  indebted  to  the  other  defend- 
ant for  several  demands  for  services  as  a  clerk  in  bis  store ^ 
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for  money  lent,  and  bonds  held  on  him  in  1637,  altojrether«l^ne  1843 
amoimtinor  (o  about  .$400.     It  does  not  appear,  except  by  in-  pieming 
ference,  which  may  or   may   not   be  just,  that  those  debts        y 
formed  the  consideration  of  the  sale;  that  the  secu riles  for      **'**°' 
them  were  then  surrendered  or  released,  or  that  Peikins  un- 
dertook then  to  pay  for   Burgin  any  sum  to  any  other  per- 
son, on  account  of  the  purchase  of  the  slave.     We  are  not 
willing  to  decree,  on  the  present  state  of  our  information  on 
either  of  those  points,  as  there  is  a  great  probability  that  it 
may  be  rendered  more  full  and  precise  by  an  enquiry,  as  be- 
tween the  plaintiffs  and  the  defendant  Perkins,  as  to  the  re- 
al purpose  of  the  deed  to  the  plaintiff,  and  as  to  the  consid- 
eration of  the  defendant's  purchase,  and  in  making  those 
enquiries,  the  Master  shall  be  at  liberty  to  examine  the  de- 
fendant, Benjamin  Burgin,  Jun.,  at  the  instance  of  either  of 
the  parties,  and  also  any  other  witnesses  who  may  be  pro- 
duced on  either  side. 

Per  Curiam.  Heference  ordered  accordingly. 


€18  £UUITT  CASES  IN  THU 


JACOB  A.  McCRAW  AKD  OTHERS  m.  W.  DAVIS  AKD  OTHERS. 

June  1843  A  deed  made  by  one,  who  was  in  a  weak  state  of  mind,  of  all  his  property  to 
bis  brother,  in  whom  he  had  entire  confidence,  and  who  had  great  influence 
over  him,  and  where  a  fair  consideration  is  not  clearly  shewn,  will  not  be 
supported* 

This  cause  was  ordered  to  be  transmitted  to  the  Supreme 
Court  from  the  Court  of  Equity  of  Surry  county,  at  Spring 
Terra,  1843,  on  the  affidavit  of  the  defendant.  A  statement 
of  the  case  is  embraced  in  the  opinion  delivered  in  this 
court. 


Graham  and  Morehtad  for  the  plaintiff. 
Boyden  for  the  defendant. 


Daniel,  J.  The  complainants  are  a  part  of  the  next  of 
kin  of  Samuel  McCraw,  (who  died  intestate  in  the  year 
1819,)  and  they  have  filed  this  bill  against  the  administrator 
and  the  rest  of  the  next  of  kin,  for  a  distribution  of  the  per- 
sonal estate  of  the  intestate,  which  personal  estate  the  plain- 
tiffs charade  to  consist  of  the  slaves  Brice,  Judy  and  her 
children,  now  in  the  possession  of  the  administrator  Davis. 
The  intestate,  by  his  father's  will,  was  entitled  to  the  said 
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slaves  and  a  tract  of  land  worth  $2000,  after  the  death  oHvn«  im< 
his  mother;  his  mother  died  in  the  year  1836.  The  bill  McCraw 
charges,  that  James  McCraw,  the  brother  of  the  intestate,  ^. 
obtained  from  him  a  bill  of  sale  for  Judy,  on  the  22d  day  of 
March,  1817,  and  another  bill  of  sale  for  Brice,  on  the  12th 
day  of  December  1818,  and  a  bond  for  title  to  the  tract  of 
land  on  the  26th  day  of  June,  1818.  James  McCraw  died 
intestate  before  the  year  1830,  and  the  defendant,  William 
Davis,  is  also  his  administrator,  and  the  other  defendants 
are  his  children.  The  bill  states,  that  at  the  time  the  afore- 
mentioned deeds  were  executed,  Samuel  McCraw  had  not  a 
mind  sufficient  to  contract,  it  having  been  destroyed  by  a 
lon^  course  of  intoxication  from  ardent  spirits,  and  that  the 
said  deeds  were  taken  by  James  McCraw  without  any  con- 
sideration, or  that  they  were  taken  only  to  cover  some  small 
advances  made  by  him  in  discharging  debts  for  his  brother 
Samuel.  The  bill  prays,  that  the  bills  of  sale  ^may  be  de- 
clared void,  or  that  they  be  declared  securities  only,  for  the 
small  sums  advanced  by  James  McCraw  for  his  brother,  and 
that  the  residue  of  the  property  be  decreed  to  be  distributed 
among  the  next  of  kin.  The  answer  admits  all  the  state- 
ments in  the  bill,  except  the  charge  that  Samuel  McCraw 
was  meutally  incapable  to  contract  at  the  dates  of  the  bills 
of  sale  of  the  slaves,  and  the  charge  that  they  were  execu- 
ted without  consideration,  or  that  they  were  taken  by  James 
McCraw  as  a  security  for  advances  made  by  him  to  his  bro- 
ther. The  defendants  state  that  they  believe  that  the  ven- 
dor then  had  a  mind  capable  to  contract,  and  that  the  deeds 
were  executed  by  him  absolutely,  and  bona  fide  for  a  val« 
uable  consideration.  There  is  a  replication  to  this  an- 
swer. The  evidence  in  the  cause  is  voluminous,  and 
in  some  points  contradictory.  We  have  looked  through 
the  whole  of  it,  and  on  the  point  first  made,  (men- 
tal incapacity  in  Samuel  McCraw  to  contract  at  the  times 
the  bills  of  sale  for  the  slaves  were  executed,)  we  think  that 
his  mind  then  was  reduced  to  the  very  lowest  extreme  of 
weakness,  from  a  long  course  ot  intoxication  and  an  exces* 
«ijve  use  of  ardent  spirits ;  he  was  frequently  in  fits^  in  con- 
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Jam  1843  seqaeiice  of  his  drinking.  He  was  in  such  a  weak  state  cr 
McCraw  >3aindi  that  McCraw  had  just  before  expressed  his  fear,  iba 
some  person  or  other  would  cheat  him  out  of  his  property. 
Secondly,  as  to  the  consideration  given  for  the  slaves.  Up- 
on this  point  we  have  no  proofs  upon  which  we  can  rely. — 
There  is  no  evidence  that  money  was  paid  or  secured  to  be 
paid  by  James  to  Samuel,  as  a  consideration  for  these  claims. 
The  defendant  Davis,  the  administrator  boib  of  Samuei  and 
James,  produces  several  notes  of  the  former  to  the  latter, 
some  dated  before  these  transactions,  and  some  bearing  date 
after  these  transactions,  and  several  evidences  of  debt  of 
Samuel,  purporting  to  have  been  paid  by  James,  but  there  is 
nothing  to  shew  that  these  constituted  the  consideration  or 
any  part  of  the  consideration  for  the  slaves,  or  how  much 
was  truly  due  thereon.  It  is  in  evidence  that  James  had  the 
entire  confidence  of  his  brother  Samuel,  and  had  great  in- 
fluence over  him.  The  vendee,  standing  in  the  above  rela- 
tion to  the  feeble  minded  vendor,  who  had  just  arrived  at 
full  age,  strips  him  of  his  entire  patrimony  in  both  land  and 
slaves,  worth  somewhere  about  $2700,  and  he  does  not  shew 
what  he  paid  therefor.  There  appears  to  us,  to  have  been 
both  an  absence  of  judgment  in  the  person  making  the 
deeds,  and  a  degree  of  unfairness  in  the  person  accepting 
them.  We  therefore  think,  that  they  cannot  stand  for  any 
thing  more  than  a  security  for  Samuel  McCraw.  See  Sir 
Wm.  Grant's  observations,  Cooke  r  Clayteorihj  18  Ves.  17. 
In  Dunage  v  Wkiie^  1  Swanst  137,  the  court  refused  to  car- 
ry into  effect  a  deed  of  arrangement  between  the  members 
of  a  family,  principally  on  the  ground  that  one  of  liie  par- 
ties was  an  habitual  drunkard,  and  was  ignorant  and  inca- 
pable of  understanding  his  legal  rights  without  professional 
assistance,  although  he  was  sober  at  the  particular  time 
of  executing  the  deed,  the  deed  shewing  on  the  face 
of  it  that  his  rights  were  therein  misrepresented. — 
See  also  to  the  same  point,  Drewey  on  Injunctions,  19, 
20.  There  must  be  a  reference  to  ascertain  the 
payment. or  advances  made  by  James  McCraw  to  Samnel 
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McCraw,  for  which  the  administrator  of  James  holds  the  Jnne  I84S 
said  negroes  as  a  security. 

Per  Curiam.  Decree  accordingly. 


THOMAS  MITCHELL  AND  OTHERS  vt.  WILLUM  WALKER 

AND  OTHERS. 

A  commiflfioDer,  to  whom  a  matter  liaa  boen  referred  bj  the  oonrt,  ihoold  atate 
in  hii  report  all  the  evideDoe,  upon  which  the  report  ii  founded— ^rtherwiio 
the  report  will  be  set  aside. 

This  case  had  been  referred  by  order  of  the  Court  to  a 
commissioner  to  make  certain  enquiries — and  the  report 
was  now  made.  The  defendant  excepted,  because  the  com- 
missioner  had  not  set  fotth  the  evidence  adduced  before 
him. 


No  counsel  for  the  plaintiff*. 
Alexander  for  the  defendants. 


Oaston,  J.    The  defendants  have  exceptei  to  the  report 
of  the  commissioner  ni»ie  in  this  cause,  because  he  bath  not 
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JoDe  1848  reported  therewith  the  testimony,  upon  which  it  is  made. — 

Mitchell   This  exception  must  be  allowed.     The  party,  against  whom 

▼        any  matter  referred  to  a  commissioner,  hath  been  found,  is 

Walker  ' 

entitled  to  appeal  from  his  judgment  to  the  court ;  and  it  is 
essential,  therefore,  that  the  testimony,  heard  by  the  com- 
missioner upon  that  enquiry,  should  be  all  put  in  writing 
and  accompany  the  report. 

Per  Curiam.  Report  set  aside. 
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SARAH  COOK  vb,  MELVIN  REDMAN  6l  AL. 

A  testator,  having  several  children,  beqaeathed  two  shares  of  his  estate  to  his  Jmie  I84S 
son  A.  This  son  had  previously  promised  his  father  that  he  would  hold  — — 
one  of  these  shares  for  the  separate  use  of  a  married  sister,  into  whose  hus- 
band's hands  the  father  did  not  wish  any  of  the  property  to  peas.  MM 
tiiat  Buch  a  promise  created  a  trust  in  the  son,  which,  after  the  death  of  his 
father  he  was  bound  to  execute,  and  that  the  sister,  after  the  death  of  her 
husband,  had  a  right  to  recover  the  property. 

In  such  a  case  it  is  not  necessaiy  that  a  promise  be  made  in  express  terms ;  si* 
lent  assent  to  such  a  proposed  undertaking  will  raise  the  trust 

This  cause  was  transferred  by  consent  from  the  Court  of 
Equity  of  Iredell  county,  at  Spring  Term,  1843,  to  the  Su- 
preme Ck>urt  The  facts  are  delf  forth  in  the  opinion  deliver- 
ed in  this  court. 


Hoke  for  the  plaintiff,  cited  Thj/nne  v  Thynnef  1  Ver- 
sion 296.  Oldham  v  Lilchjiddj  2  Vernon  506.  Chaf/mher- 
lift  V  Jlgar,  2  Ves.  ij*  Beames  262"  Gresley's  Eq.  Ev.  208. 
Strickland  v  Atdridge,  9  Yes.  619.  Mestaer  v  Gilleapit^ 
11  Ves.  638.  Phil.  Evid.  677,  and  Cowen's  note  1483.  2r 
Story's  Eq.  746. 

Alexander  tot  the  defendant. 

« 

Gaston,  J.  Thomas  Redman,  formerly  of  Iredell  comp- 
ly, by  his  last  will  and  testament,  afler  several  specific  de- 
vises and  bequests,  and  amongst  others  a  bequest^ot  negroet 
and  other  property  to  his  wife  for  her  life  or  widowhood,  dt^ 
i<ected  that  the  residue  of  bis  lands  should  be  sold  and  also 

Z3 
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idne  1843  the  rest  of  his  property  at  the  death  of  his  wife,  and  the  me- 
'"cock     "®y  divided  among  certain  of  his  children  and  grandchil- 
▼       dren  therein  nientioned,  amonsr  whom  was  his  son  John,  and 
^^^  to  him  he  gave  as  follows :  "  I  give  and  bequeath  to  my  son 
John  two  equal  shares  of  a  legatee,   with  an  addition  of 
thirty  dollars  for  extra  services  by  him  performed."    Thom- 
as Redman  died,  and  John  Redman,  one  of  the  executors 
named  in  the  will  acted  as  such,  and  afterwards  died,  hav- 
ing made  his  last  will  and  testament,  whereof  he  appointed 
Melvin  Redman  Executor,  who  proved  the  will  of  his  testa- 
tor, and  took  upo  him  the  office  of  executor.     At  the  May 
Term,  ISSr,  of  Iredell  County  Court,  the  will  of  Thomas 
Redman  was  proved,  and  Hosea  Redman  was  thereapoo  ap- 
pointed by  the  court  administrator  of  said  Thomas,  with  the 
irill  annexed.     In  April,  1839,  Sarah  Cook,  who  was  ad- 
mitted to  sue  k\  forma  pauperis,  filed  her  bill  against  Mel- 
vin Redbian*  and  Hosea  Redman,  in  which  she  charged, 
that  she  was  a-  daughter  of  Thomas  Redman,  and  was  liv- 
ing with  her  father  at  the  time  when  he  executed  his  will ; 
that  she  had  previously  intermarried  with  one  Henry  Cook  ; 
that  her  husband,  who'w^s  a  man  of  idle  dissipated  habits, 
had  abandoned  her  and  gone  off  to  Tennessee ;  that  her  la- 
ther was  desirous  of  leaving  her  a  share  of  his  property,  but 
feared,  if  he  bequeathed  it  to  her  directly,  that  it  would  fall 
into  Ihe  hands  of  her  husband,  and  she  would  derive  no 
benefit  therefrom ;  and  that,  thereupon,  it  was  agreed  be- 
tween her  father,  herself,  and  the  said  John,  her  brother,  that 
ber  father  should  bequeath   two  shares  to  John,  and  he 
should  hold  one  of  them  as  a  trustee  for  her  sole  and  sepa- 
rate use,  and  that  in  furtherance  of  said  agreement,  two 
shares  were  accordingly  bequeathed  to  the  said  John  in 
the  manner  set  forth  in  the  said  will.    The  plaintiff  further 
stated  that  her  husband  was  dead,  and  she  prayed  that  it 
ttight  be  declared  that  she  was  entitled  beneficially  to  one 
of  the  ebarej  go  bequeathed  to  her  brother  John,  and  that 
tM  executor  the  defendant  Melvin,  and  the  admioietrator, 
witb  the  irfli  amMxed,  the  defendant  Heseo,  might  account 
10  her  therefoi*. 
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The  defendant  Hoeea  admitted  by  his  antwer  the  allega-^q—  1843 
tions  of  the  hill,  and  professed  his  readineas  toaceomit  with    q^i^ 
the  plaiiitifl*,  if  the  court  deerned  hev  entitled  to  an  aeoount  _  v 
tipoH  those  allegations.  The  defendant  Mel vin, hy  hia  answer^    *        '" 
declared,  that  he  was  ignorant  of  the  tt uth  of  the  inattef» 
alleged  in  the  bill  in  respect  to  the  trust  for  the  plaintiff,  with, 
respect  to  one  of  the  shares  bequeathed  to  his  testator  by 
the  will  of  Thomas  Redman,  and  also  ignorant  of  the  death 
of  Henry  Cook,  and  prayed  that  the  plaintiff  might  be  put 
to  proof  thereof.    To  this  answer  the  plaintiff  replied. 

On  behalf  of  the  plaintiff  a  number  of  witnesses  haire 
been  examined,  who  testify  to  repeated  declarations  of  John 
Redmnn,  that  his  father,  at  the  request  of  his  sister  Sarah, 
and  for  the  purpose  of  securing  what  was  designed  for  her 
from  the  power  of  her  dissipated  husband,  bequeathed  to 
him  an  extra  share  for  her,  and  desired  him  to  let  her  have 
the  benefit  of  it  from  time  to  time  as  she  needed  it — and  that 
he  intended  to  pay  her  out  of  the  first  money  he  collected. 

This  evidence,  we  think,  establishes  a  promise  and  un« 
taking  on  the  part  of  John  Redman  to  the  testator  j  that  the 
testator's  wishes,  in  favor  of  his  daughter  Sarah^  as  declared 
to  him,  should  be  as  fully  executed  as  if  the  bequest  were 
formally  made  to  her ;  that  this  pramise  and  undertaking, 
when  made  by  one  whose  interests  would  be  affected  by  the 
regular  insertion  of  a  bequest,  will  raise  a  trust  which  a 
Court  of  Equity  will  execute,  is  settled  by  several  cases. — 
Ckaymberlin  v  Agar,  2  Ves.  &  Beames  262.  Mestaer  v 
Gillespicj  11  Ves.  6J8.  Strickland  v  Mdridge^  9  Ve^ 
519.  Chamberlayn  v  Chambariayny  2  Free.  235.  And  it 
need  not  be  shewn  that  a  promise  was  made  in  express 
terms ;  silent  assent  to  such  a  proposed  undertaking  will 
raise  the  trust.  Bryan  v  Oodfi-ey,  4  Yes.  10.  Paine  v  flaZI, 
18  Ves.  475.  The  principle  of  these  decisions  is,  that  in 
consequence  of  such  promise  the  testator  has  been  prevent- 
ed from/ormaUy  executing  his  intended  purpose,  and  it 
would  be  an  act  of  fraud  in  him  who  made  the  promise  to 
avail  himself  of  the  omission  so  caused.    The  evidence  of 
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Jane  1P43  the  death  of  Henr7  Cook  is  satisfactory.     We  declare^ 
Cook     ^h^rofore,  th^t  John  Redman  was,  in  his  life-time,  a  trustee 
▼       for  the  plaintiff,  with  respect  to  one  of  the  shares  so  as  a- 
*^*"*'^  foresaid  bequeathed  to  him  by  his  father,  Thomas,  and  that* 
upon  the  death  of  the  of  the  said  John,  this  trust  devolved 
upon  bis  executor,  the  defendant  Melvin,  and  that  the  plain- 
tiff is  entitled  to  have  an  account  against  him  and  the  other 
defendant  as  prayed. 

^ER  Curiam,  Decree  accordingly. 
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LEWIS  H.  LOVE  w.  CARTER  LEA,  ADM'OR. 

When  the  graafian  of  a  ward  who  had  resigned,  came  to  a  settlement  with  a  Juna  1843 
succeeding  guardian,  and,  to  secure  the  balance  found  due  to  the  ward  exe-  ■ 
cuted  a  deed  of  trust  of  a  slave  and  afterwards  died,  bequeathing  this  slave 
to  the  ward,  and  leaving  sufficient  other  property  to  discharge  his  debt»— 
JBitld  that  this  slave  belonged  in  Equity  to  the  ward,  and  that  the  succeed- 
ing guardian  had  no  right,  without  necessity,  to  cause  the  slave  to  be  sold 
under  the  deed  of  trust,  and  in  doing  so  and  becoming  himself  the  pur- 
chaser, although  he  gave  a  full  and  Mr  price,  he  acted  without  that  bona 
Jides  which  would  entitle  him  in  a  Court  of  Equity  to  hold  the  property  a- 
gainst  his  ward. 

This  cause  was  transmitted  by  consent  from  the  Court  of 
Equity  of  Caswell  county,  at  Spring  Term,  1843,  to  the  Su 
preme  Court. 

The  facts  are  stated  in  the  opinion  delivered  in  this  Court. 


Morehead  for  the  plaintiff. 
Kerr  /or  the  deiendaat. 

Daniel,  J.  The  bill  states  that  Samul  Love  was  the 
guardian  ofltheTpIaintiff  ;]^that  he  resigned  the  trust,  and  the 
Court  appointed  John  Love  guardian ;  that  Samuel  came  to 
a  settlement  with  John  as  guardian,  and  executed  to  him  a 
bond  for  the  balance  of  the  ward's  estate,  and  that  he,  Sam- 
uel, gave  a  deed  in  trust  of  a  female  slave  by  the  name  of 
Minerva,  to  secure  the  payment  of  the  bond  ;  that  Samuel 
Love  made  his  will,  and  specifically  bequeathed  the  said 
slave  to  the  plaintiff,  and  died  in  the  year  1829.  After- 
wards, iti  the  same  year,  John  Love,  the  guardian,  caused 
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Jane  1849  the  tmstee  to  expose  the  said  slave  to  sale,  when  he  beeame 
Love  ^^^  purchaser,  and  retained  her  until  his  death,  which  took 
^  place  in  the  year  1840.  Minerva  now  has  several  children. 
The  bill  states,  that  the  general  personal  estate  of  the  testa- 
tor, Samuel  Liove,  was  amply  sufficient  to  pay  all  his  debts, 
including  the  said  bond,  and  that  there  was  no  necessity  for 
the  sale  of  the  slave  which  was  specifically  bequeathed  to 
the  plaintiff;  that  the  plaintiff  came  of  age  in  the  year 
1840.  The  bill  prays  for  an  account  of  the  guardianship, 
and  that  the  said  slaves  may  be  surrendered  to  the  plaintiff, 
as  a  part  of  his  estate. 

The  defendant  in  his  answer  admits,  that  John  Love  was 
the  guardian  of  the  plaintiff,  and  that  he,  as  administrator, 
is  now  ready  to  account  and  pay  any  demand  which  may 
be  due  him.  He  admits  that  the  slaves  mentioned  in  the 
bill,  are  now  in  his  possession  ;  but  he  insists  that  they  be- 
long  to  the  estate  of  his  intestate,  as  his  intestate  purchased 
the  same  of  one  Gray  and  took  a  bill  of  sale  for  the  8ame.<p— 
He  says  that  he  is  ignorant  that  the  deed  in  trust  to  Gray  was 
to  secure  a  debt  for  the  benefit  of  the  plaintiff.  He  says  that 
he  has  no  knowledge  of  the  legacy  of  the  slave  totheplain- 
tiff,  under  the  will  of  Samuel  Love.    There  is  a  replication. 

The  main  dispute  in  this  case  is.  as  to  the  right  and  title  of 
the  slaves  Minerva  and  her  children.  The  evidence  in  the 
cause  satisfies  us  that  the  deed  in  trust  of  the  slave  Minerva, 
from  Samuel  Love  to  A.  Gray,  (trustee)  dated  the  2 1st  of 
April,  1829,  was  executed  to  secure  a  debt  of  $185  65,  to 
John  Love  as  the  guardian  to  the  plaintiff;  that  Samuel 
Love  made  his  will,  and  bequeathed  the  said  slave  Minerva 
to  the  plaintiff,  and  afterwards  died  in  the  said  year  1829 ; 
that  the  trustee,  at  the  instance  of  the  guardian,  sold  the 
slave,  under  the  pretence  of  satisfying  the  said  debt,  and  ih^ 
guardian  became  the  purchaser,  and  took  a  bill  of  sale  frooi 
the  trustee  in  his  own  name,  dated  the  31st  day  of  Decem- 
ber, 1829-  The  executor  of  Samuel  Love,  in  his  deposi- 
tion, states  that  the  other  legacies  had  to  abate,  in  paying 
tlie  debts  of  his  testator,  but  this  legacy  has  never  contribu- 
ted any  thing  in  the  said  payments,     in  Equity,  the  slave 
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Minerva  belonged  to  the  plaintiff.      IF  the  gaardian  could  Jima  ie4a 
not  find  general  personal  assets  of  the  testator  to  make  the     ^o,^ 
debt  of  $185  65,  coming  to  his  ward,  it  seems  to  us  that  he     ^  ▼ 
acted  improperly,  in   having  his  ward's  slave,  worth  more 
than  $300,  sold  to  pay  said  debt.     But  when  we  see  with 
what  expedition  all  this  wa»done^  and  that  the  guardian  be- 
came the  purchaser  himself,  we  are  compelled  to  declare 
that,  although  he  gave  a  full  price  for  the  slaves,  thetransac- 
action  is  wanting  in  that  bona  fides  which  will  authorize 
this  court  to  decree  that  he  can  rightfully  bold  them  against 
bis  ward. 

The  defendant  must,  we  think,  be  decreed  to  surrender  the 
slaves  Minerva  and  her  children  to  the  plaintiff,  and  to  ac- 
count for  the  hire  and  also  the  other  estate  of  the  plaintiff, 
and  in  the  account  he  will  be  allowed  all  just  credits  for  the 
purchase  money,  and  for  raising  the  negroes. 

Per  Curiam.  Decree  accordingly. 
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WILLIAM  GOOD  w.  THOMAS  K.  HARRIS  Sc  AL. 

June  1843  ^^^'^  ^  °^'^* ''  profewing  to  be  in  embarraited  drcjmfltances  and  denroat  of 
__  diflcluurging  his  debts  and  to  secure  a  maintonance  for  his  family/'  ezaculed 
a  deed  in  trust  for  all  his  personal  property  to  pay  the  debt%  and  then  di- 
rected **  that  part  of  the  said  property  may  remain  thereafter,  the  same  to  be 
held  in  trust  for  the  use,  maintenance  and  support  of  his  wife  and  her  chil- 
dren/' and  that  **  in  case  he  should  die  before  his  wifis,  then  the  trustee  to 
le-oonyey  the  surplus  property  with  its  accumulated  value  and  quantity  on- 
to his  widow  and  her  children,  if  she  should  request  it ;"  Held,  that  on  the 
death  of  the  wife,  the  debts  being  paid,  the  husband  was  entitled  to  her 
share  of  ihe  surplus,  either  by  virtue  of  his  marital  rights  or  as  her  adminis- 
trator, and  that  the  children  which  she  had  by  former  marriages  were  not  in- 
cluded in  the  provisions  of  the  trust,  but  that  all  the  remainder  of  the  sor^ 
plus  belonged  to  the  child  she  left  by  the  husband  who  created  the  trust. 

This  cause  was  transmitted  by  consent  from  the  Court  of 
Equity  of  Northampton  county,  at  Spring  Term,  1843,  to 
the  Supreme  Court.  The  facts  are  stated  in  the  opinion  de- 
livcred  in  this  court. 


Bragg  for  the  plaintiff. 

JB.  F.  Moore  for  the  defendant. 

Daniel.  J.  The  late  wife  of  the  plaintiff  had  been 
thrice  married.  ¥ir8t  to  a  man  by  the  name  of  Harris,  aud 
by  him  she  had  three  children.  Secondly,  to  a  man  by  the 
name  of  Bradley,  and  by  him  she  had  one  child.  Thirdly^ 
to  tho  complainant,  by  whom  she  had  one  child  James 
Good :  und  she  died  in  the  year  1840.  when  the  plaintiff  be- 
came her  administrator.  The  plaintiff,  during  the  cover- 
ture, *<  being  in  embarrassed  circumstances  and  desirous  of 
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discharging  his  debts,  and  to  secure  a  maintenaner  for  ht^^mw  184« 
family,"  executed  to  the  defendant,  Thomas  H.  Harris,  a""Good 
deed  in  trust  for  all  his  property,  (which  deed  makes  a  part 
of  the  case,)  to  pay  his  debts — "  and  whatever  part  of  the 
said  property  may  remain  thereafter,  the  same  to  be  held  ia 
trust  by  the  said  Thomas  Harris,  for  the  use,  maintenance 
and  support  of  the  wife  of  the  said  Good  and  her  children/' 
And  m  case  Good  should  die  before  his  wife,  "  then  he  (the 
trustee)  to  reconvey  the  surplus  property,  with  its  accumu* 
lated  value  and  quantity  unto  the  widow  of  the  said  Good 
and  her  children,  if  she  should  request  it."  The  debts  of 
the  complainant  have  all  been  paid,  and  there  is  now  re^ 
maining  in  the  hands  of  the  trustee  a  considerable  personal 
fund  to  be  distributed.  The  defendants  are  the  children  of 
Mrs.  Good  by  the  three  marriages,  and  the  representatives  of 
deceased  children,  who  claim  the  said  property  in  difierentr 
wa3rs  and  in  different  proportions,  under  the  words  in  ther 
deed  her  children*'^  The  plaintiff  claims,  ^rsf,  the  whole 
fund  as  a  resulting  trust.  Secondly,  he  says  that  if  he  is 
not  entitled  to  the  whole  fund^  he  is  nevertheless  entitled  a9 
the  administrator  of  his  late  wife  to  a  half,  and  his  son  tor 
the  other  half  of  the  said  fund,  or  at  least  he  is  so  entitled 
to  one  share  with  all  the  the  children  of  his  late  wife.  The 
case  now  comes  on  for  a  hearing  on  the  bill,  answerS|  and 
the  exhibited  deed; 

If  the  trustee  held  this  personal  property  in  trust  only  <'  for 
the  maintenance  of  the  grantor's  family,"  a  doubt  might 
fairly  arise  whether  the  objects  intended  to  be  benefitted 
were  not  so  imperfectly  described  as  to  make  the  trust  void, 
and  so  it  would  result ;  for  the  difficulty  that  would  attend 
the  execution  of  such-  imperfect  trusts,  is  converted  by  the 
court  into  an  argument  that  no  trust  was  intended;  Lewin 
an  tmalSi  78,  79,  and  the  cases  there  cited.  But  the  grant- 
or, in  the  subsequent  and  conveying  part  of  the  .deed,  as  it 
relates  to  this  fund,  declares  that  the  trustee  shall  hold  the 
same  in  trust,  "  for  the  use,  maintenance  and  support  of  his 
wife  and  her  children."  We  here  eee,  that  there  are  well 
designated  cestuis  que  trusts  described  in  the  deed.  But  aU 

A  4 
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ham  1848  though  there  is  no  express  provision  in  the  deed  that  the 

Q^^     wife  should  have  a  separaie  estate  in  the  trust,  yet  it  is 

▼       manifest  that  was  the  inteutioD,  when  we  read  the  whole  in- 

^^    stmment.    That  results  from  the  nature  of  the  deed  being 


a  provision  by  a  husband  for  his  wife.  Steel  v  Steel,  1 
Ired.  452.  Besides  he  directs  the  tmstee,  on  the  contingen- 
cy of  his  dying  before  his  wife,  that  the  psoperty  '<  is  to  be 
conveyed  to  her  and  her  children,  if  she  desires  it.''  But  it 
makes  no  diflerence  whether  the  plaintiff  takes  his  wife's 
share  by  force  of  bis  marital  right,  or  as  her  administrator, 
ibr  k  comes  to  the  same  thing  in  interest  as  to  him.  The 
next  question  is,  what  children  are  (o  take  with  him?  We 
think,  (hat  the  child  (Jas.  Good)  of  the  grantor  by  his  then 
wife,  only  is  to  take  benefit  in  the  trust  with  the  plaintiff. — 
We  think  so,  jSr«^,  because  the  grantor,  ia  the  beginning  of 
the  deed,  declares  that  he  was  about  to  secure  a  maintenance 
iot  ^^hisfamiljf."  The  other  childreD  were  not  members  of 
his  family,  at  the  time  of  the  making  of  the  deed.  Again, 
the  grantor  declared,  that  he  was  in  embarrassed  drcumstan- 
ees — the  property  was  therefore  first  to  be  applied  to  rid 
bim  of  deitj  and  the  remainder,  whatever  it  might  be,  was 
Do  continue  in  trust  for  the  support  ot  bis  wife  and  her  chil- 
dren. He  expected  other  children  it  is  probable.  To  sup- 
pose an  embarrassed  man  intended  to  include  four  other  per- 
sons of  no  kin  to  him,  as  sharers  in  this  surplus  with  bis 
wife  and  his  own  children  by  him,  is  to  suppose  the  gmntor 
to  have  laeked  common  prudence,  and  also  the  common 
sense  of  self  preservation.  We  think,  therefore,  from  a  full 
reading  of  the  deed  itself,  be  could  not  so  have  intended. — 
We  are  of  the  opinion  and  so  declare,  that  the  trustee,  Thom- 
as-H.  Harris,  holds  the  funds  mentioned  in  the  pleadings  m 
trust,  one  moiety  for  the  complainant  as  the  administrator  of 
hie  late  wife,  Sylvester  Good,  and  the  other  moiety  in  trust 
for  the  infant  son  of  the  said  William  Good  and  Sylvester 
Good;  deceased,  by  the  name  of  James  Good.  All  costs  will 
be  paid  oat  of  the  land  by  the  trustee. 

Per  Curiam.  Decree  accordingly. 
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WILLIAM  P.  FERRAND  &  AL%  EX'ORS  Sec  vi.  SARAH  JONES 

AND  OTHERS. 

A  teitator,  bavins^  a  wife,  two  sons,  and  grand-^hildran  by  one  of  his  sons,  de-  Jane  1848 
vised  as  follows :  "  3d.  It  is  my  deslra  that  all  of  my  property,  real  and  — ^'— — 
personal,  that  may'  be  left  after  my  debts  are  aatiafied,  I  devise  to  my  wife 
during  her  natural  Kfe.  4th.  I  give  to  my  son  J.  8.  one  dollar.  6th.  I 
give  to  my  son  J-  S's  children  the  sum  of  $600  out  of  the  annual  income 
of  my  estate  for  tho  support  and  benefit  of  his  children,  to  be  paid  annually 
by  my  execators.  6th.  J  give  to  my  son  A.  J.  six  hundred  dollars  annual- 
ly. 7th.  At  the  demise  of  my  wife  I  lend  unto  my  son  A.  J.  the  one  half 
of  my  real  and  personal  estate,  jndading  the  piece  I  now  reside  on,  and  the 
lands  adjoining  it.  If  my  son  A.  J.  should  demise  without  lawful  issue,  I 
then  give  the  property  to  my  son  J.  S*s  children,  to  be  managed  by  my  ex- 
ecutors in  that  way  they  may  deem  proper  to  the  benefit  of  his  children.*' — 
Held;  first,  that  the  annuities  charged  on  the  life  estate  of  the  widow  are 
to  be  paid,  though  they  exhaust  all  the  income  of  the  estate,  and  leave  the 
widow  without  the  means  of  maintenasce :  Secondly ,  that  the  annuity  te 
the  children  of  J.  8,  being  **  for  their  support  and  benefit''  is  to  be  paid  to 
those  children  that  were  in  este  at  the  death  of  the  testator ;  and  the  after 
bom  children  are  to  be  let  in  to  the  benefit  of  the  annuity  prospectively 
from  their  biiths :  Thirdly,  that  on  the  death  of  the  widow  the  annuities 
will  cease,  and  A.  J.  will  take  one  moiety  of  the  estate,  subject  to  the  nlte- 
rior  limitatiou  upon  hb  dying  without  issue :  Fowrthly,  that  the  children 
of  J.  8.  take  the  other  moiety  of  the  estate,  on  the  death  of  the  widow. 

This  cause  was  removed  by  consent  from  the  Court  of 
Equity  of  Onslow  county,  at  Fall  Term,  1842,  to  the  Su- 
preme Court. 

The  bill  was  filed  by  the  plaintiffs  as  the  executors  of 
W  illiam  Jones,  deceased,  praying  the  advice  and  direction  of 
the  court  as  to  its  construction  and  execution  by  the  execu- 
tors. The  following  is  a  copy  of  the  material  parts  of  the 
will :  "  Item  3d.  It  is  my  desire  that  all  of  my  property, 
real  and  personal  that  may  be  left  after  my  debts  are  satis- 
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Jone  1843  fied,  I  devise  to  my  wire  during  her  natural  life.  4th.  I 
Ferrand  g'^®  ^^  my  son,  John  S.  JoneS;  one  dollar.  5th.  I  give  to 
"  my  son  John  S.  Jones'  children  the  sum  of  six  hundred  dol- 
lars out  of  the  annual  income  of  my  estate  for  the  support 
and  benefit  of  his  children,  to  be  paid  annually  by  my  ex- 
ecutors. 5th.  I  give  to  my  son,  Allen  B.  Jones,  six  hundred 
dollars  annually,  and  he  is  to  remain  with  his  mother  to  as- 
sist her  and  attend  to  her  business  during  her  life.  In  case 
that  he  does  not  comply  with  the  above  request,  I  then  give 
him  three  hundred  dollars  per  annum,  to  be  paid  by  my  ex- 
ecutors annually.  7th.  At  the  demise  of  my  wife  I  lend 
unto  my  son,  Allen  B.  Jones,  the  one  half  of  my  real  and 
personal  estate,  including  the  piece  I  now  reside  on,  and  the 
lands  adjoining  it.  If  my  son  Allen  should  demise  without 
lawful  issue,  1  then  give  the  property  to  my  son  John  S. 
Jones'  children,  to  be  managed  by  my  executors  in  that  way 
they  may  deem  proper  to  the  benefit  of  his  children."  The 
bill  stated  in  substance  that  the  testator  at  his  death  left  a 
widow,  who  is  still  alive,  and  two  sons,  Allen  and  John,  the 
latter  of  whom  had  at  that  time  several  children,  and  that 
more  had  since  been  born  to  him ;  that  the  income  of  the 
estate  was  not  more  than  sufficient  to  pay  the  two  annuities 
of  $600,  and  if  applied  to  that  purpose,  the  widow  would 
foe  left  destitute  of  the  means  of  support  ]  and  then  prayed 
the  advice  of  the  court  upon  the  several  points  arising  on 
)he  construction  of  the  will  and  their  duty  in  the  premises, 
.which  will  be  found  in  the  opinion  delivered  in  this  court. 
The  different  parties  who  were  interested  were  made  de- 
fendants, and  put  in  their  answers^  and  claimed  according  to 
iheir  respective  interests. 

/  H,  Bryan  for  the  executors. 
Badger  for  the  widow  and  A.  B.  Jones. 
Iredell  for  J.  S.  Jones'  children. 


Pan;el,  J.     The  plauitifls  as  the  executors  and  trustees 
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of  the  last  will  of  William  Jones,  deceased,  ask  the  court  to-^um  1848 
aid  and  direct  them,  iu  the  execution  of  the  trusts  therein   pemad 
contained.    Firsi,  we  think,  that  the  widow,  Sarah  Jonesi    ,  ▼ 
by  virtue  of  the  3d  clause  in  the  will,  takes  for  and  during 
her  life,  after  the  debts  of  the  testator  are  paid,  all  the  estate, 
real  and  personal,  but  charged  with  the  two  annuities  of 
$600  each,  to  Allen  Jones,  and  the  children  of  John  Jones, 
as  mentioned  in  the  5th  and  6th  clauses  in  the  will.    If  the 
said  annuities  exhaust  all  the  income  of  the  estate  in  the 
bands  of  the  trustees,  and  leave  the  widow  without  the 
means  of  maintenance,  it  is  her  misfortune  not  to  have  dis- 
sented from  the  will. 

Secondly^  the  annuity  for  John  S.  Jones'  children,  being 
''for  their  support  and  benefit  to  be  paid  annually.^  is  to  be 
paid  to  those  children,  who  were  in  ejfse  at  the  death  of  the 
testator,  and  the  after  born  children  are  to  be  let  in  to  the 
benefit  of  the  said  annuity  prospectively  from  their  births. 

Thirdly,  on  the  death  of  Sarah  Jones,  the  widow,  the 
said  two  annuities  will  cease,  because  the  fund  is  then  to 
cease  out  of  which  they  are  to  be  raised.  Allen  Jones  will 
•then  take  in  remainder,  one  half  of  the  real  and  personal  es- 
tate, subject  to  its  going  over  to  the  children  of  his  brothen 
John  Jones,  in  case  of  his  death,  without  leaving  issue.  It 
would  be  unreasonable,  f»nd,  as  we  think,  against  the  inten- 
tion of  the  testator,  for  him  to  have  a  moiety  of  the  entire 
estate,  afler  the  death  of  his  mother,  and  also  a  contribution 
of  the  annuity  of  $600,  which  then  could  only  be  raised  out 
ot  the  other  moiety  of  the  estate. 

Fourthly,  what  is  to  become  of  the  other  moiety  of  the 
estate  after  the  death  of  the  widow?  The  testator  had  but 
two  children,  and  he  has  shown  a  clear  intention  to  disin- 
herit one  of  them,  his  son  John,  as  in  his  will  he  says,  <^4th 
Item,  I  give  to  my  son,  John  S.  Jones,  one  dollar."  He  has 
provided  for  Allen,  his  other  son,  by  giving  him  half  his  es- 
tate after  the  death  of  his  mother,  and  the  ceasing  of  his  an*- 
nuity.  He  has  shown  us  before  in  his  will,  that  the  children 
of  his  son  John  were  collectively  objects  of  his  bounty 
fgtially  with  his  soq  Aileji,  in  respect  of  the  anauities.    if 
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June  1843  the  children  of  John  do  not  take  ibe  other  moi6t7  of  the 
Fenand  ^ate  in  remainder,  then  there  is  notliiog  in  the  will  that  can 
^  indicate  an  intention  of  a  cesser  of  their  annuity  at  the 
death  of  the  widow,  which  annuity  is  charged  upon  and  to 
he  paid,  '^out  of  the  annual  income  of  the  estate."  That 
annuity,  if  continued  to  be  raised,  would  exhaust,  or  nearly 
exhaust,  the  income  arising  out  of  the  said  moiety  of  the  es- 
tate ;  and  if  there  was  any  thing  over,  it  would  have  to  go 
to  the  two  sons,  as  being  the  heirs  at  law  and  next  of  kin  of 
the  testator — one  of  whom  he  intended  to  disinherit,  and  the 
other  be  had  just  provided  for,  with  half  of  his  estate* — 
When  we  read  the  preamble  of  the  will,  we  must  see  that 
the  testator  did  not  intend  to  die  intestate  as  to  any  of  his 
property ;  or  that  he  meant  to  leave  this  moiety  snbject  on- 
ly to  a  charge  of  the  annuity  of  $600  to  John  S.  Jones' 
children.  But  it  seems  to  us,  that  he  meant  it  to  go  to  the 
said  children,  as  a  remainder,  on  the  death  of  his  widow. — 
He  says,  if  my  son  Alien  should  die  without  issue,  "  I  then 
give  the  property  to  my  son  John  S.  Jones'  children,  to  be 
managed  by  the  executors  to  the  benefit  of  the  children." — 
On  the  event  of  Alien  dying  without  issue,  the  testator  in- 
tended that  then  the  title  to  "  the  properii/,'^  meaning  his 
whole  property,  (and  not  that  only  that  had  been  given  to 
Allen)  was  to  be  in  John's  children.  This  expression  of  the 
testator  raises  a  strong  presumption  that  he  supposed  that 
the  childten  were  already  to  be  considered  the  owners  of 
that  portion  of  the  entire  estate,  which  was  not  included  in 
Allen's  remainder.  By  sticking  to  the  strict  letter  of  the 
sentence,  and  the  adverb  of  time  (then,)  and  not  looking 
through  the  whole  will  for  the  testator's  meaning,  the  word 
**  /A^n"  would  seem  to  bring  the  two  moieties  of  the  entire 
estate  to  the  children,  at  one  and  the  same  instant  of  time,  to 
wit,  on  the  contingency  of  Allen  dying  without  issue.--^ 
Then,  and  not  till  then  are  the  children  of  John  to  take  any 
thing  in  the  estate  in  remainder,  say  the  defendants  John, 
Allen  and  the  widow.  But,  we  will  ask,  what  is  there  in 
the  will  to  limit  the  annuity  given  to  the  children,  if  it  is 
not  to  be  constructively  limited,  by  their  taking  in  remainder 
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the  estate  chained  with  the  payment  of  the  annuity  like  Jane  184S 
that  which  was  given  to  Allen.     Their  annuity  otherwise    perrand 
would  be  a  perpetual  annuity,  charged  on  this  moiety  of  the       ▼ 
estate.      Again,  great  inconvenience  would  arise  in  getting 
in  the  estate  for  the  children  on  the  death  of  Allen  without 
issue,  if  the  other  moity  in  the  mean  time  was  to  be  distrib- 
uted on  the  death  of  the  widow,  to  the  heirs  and  next  of 
kin  of  Wm.  Jones ;  such  an  inconvenience  could  never 
have  been  contemplated  by  the  testator.      These  defendants 
also  contend,  that  the  words  used  by  the  testator,  ("  I  then 
give  the propertf/j^)  only  cover  the  moiety  which  was  alrea- 
dy given  to  Allen,  subject  to  the  contingency  therein  men- 
tioned, and  that  the  said  words  could  not  fairly  be  made  to 
refer  to  any  other  property.     We  think  otherwise.     The 
said  words  constitute  the  beginning  of  a  sentence  in  the 
will ;  and  the  testator  was  speaking  as  if  he  intended  to  say, 
"  I  then  give  my  whole  property  to  John  S.  Jones'  children." 
The  whole  property  should   then  be  in   them ;  raising  an 
implication,  that  he  considered  the  other  half  was  to  be  in 
them  from  the  death  of  his  widow.      And,  we  think,  from 
the  piovisions  of  the  will,  if  the  annuity  is  to  cease  then, 
that  inasmuch  as  there  would  then  be  no  provision  for  said 
children  of  John  S.  Jones,  they  are  entitled  to  a  vested 
remainder  in  fee  to  the  other  moiety  of  the  real  and  personal 
estate  of  the  testator.     And,  that,  if  any  of  the  children  of 
John  Jones  should  die  before  the  tenant  for  life,  then  the 
prospective    annuities  would    all    survive    to    the   survi- 
ving children  of  John  S.  Jones,  and  a  personal  represen- 
tative of  a  dead  child  should  not  share  with  them  in  such 
annuities.     But  as  to  the  vested  estate,  which  they  take  in 
remainder  on  the  death  of  the  tenant  for  life,  the  children  of 
John,  born  at  the  death  of  the  testator,  or  which  may  be 
born  before  the  time  of  the  division  of  said  estates,  (to  wit, 
the  death  of  Sarah  Jones,)  and  the  real  and  personal  repre- 
sentatives of  any  of  th»  said  children  who  may  die  before 
that  time,  are  to  take  shares  in  the  real  and  personal  estate 
in  said  remainder,  according  as  their  rights  and  proportions 
may  then  appear  to  be. 
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Jane  1848     There  must  be  a  reference  to  take  the  accounts  as  asked 
by  the  parties. 


Per  Curiam.  Decree  accordingly. 
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ALIENS. 
See  DeviIs^ — iLEOAeiEs. 


ANSWER. 
See  Evidence. 


ASSIGNMENT. 

1.  One  who  takes  by  assignment 
an  unnegotiable  instrtin&ent,  or 
a  ne^rotiahle  instrument  when  it 
is  past  dne,  succeeds  only  to  the 
rights  of  the  assignor,  and  js  af 
fected  by  all  theeqniti^  against 
bim.    jkoqdii  v  Sittan^       382 

2.  Where  a  judgment  at  Taw  hoi 
been  assigned  and  the  debtor 
pays  the  assigned,  (he  assignor 
cannot  afterwards,  on  account 
of  any  equities  between  him  and 
the  assignee,  compel  the  delitor 
to  pay  the  amount' to  himself. — 
Hewett  V  Ontletnd,  438 

3.  If  in  any  case  an  assignor  can 
annul  th^  operation  of  bis  as- 
signment, as  an  authority  to  the 
debtor  to  pay  the  debt  to  the 
assignee  j  it  can  only  be  done 
upon   distinct   personal  netike 


from  the  ateignbr  to  the  debCbr, 
that  the  former  looks  to  the  liit- 
ter  for  the  money.    Ibid. 


ATTORNEY. 

t  Where  the  childi-en  of  a  per- 
son, who  had  died  intestate,  tfp- 
point  ah  Attorney  to  collect  mo- 
,  neys,  which  were  due  to  their 

'father  in  his  life-time,  and  htf 
collecf^  them  adcordingly,  such 
attorney,  cannot,  when  he  is 
called  upon  to  account  for  what 
he  has  received,  object  that  it 
belonged  in  law  to  the  adminir« 
trator  of  the  deceased  father. — 
Means  V  Hbeoti,  628 

2.  Receiving  the  moh^y,  as  tils* 
longing  to  his  principals,  ho 
cannot  afterwards  deny  their 
right  to  it.    Ibid. 

CAPE    FEAR   NAVIOATIOI* 
COMPANY. 

1.  Under  the  acts  of  Assembly  rel* 
ative  to  the  Cnpe  Fear  Navign* 
tiorl  Company  and  the  Boatd 
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of  Internal  Improvement,  the 
Board  had  a  right,  under  the  act 
of  1823,  2  Rev.  Stat.  p.  272,  to 
direct  the  application  of  the  nno- 
ney  subscribed  as  stock  by  that 
act,  accordinsr  to  their  discretion. 
Attorney  GenU  v  Cape  Fear 
Company^  444 

2.  There  was  no  time  specified  in 
the  act  of  1829,  within  which 
the  instalments  of  the  stock 
were  to  be  paid,  and,  in  the  ab- 
sence of  any  agreement,  even  if 
it  were  a  case  between  private 
individuals,  interest  would  not 
accrue  until  a  demand  was 
made.    Ibid. 

3.  Such  a  company  has  no  right 
to  retain  dividends  due  to  the 
State  on  stock  subscribed,  to  an- 
swer a  supposed  and  independ- 
ent claim  of  theirs  against  the 
State,  not  acknowledged  by  her 
and  not  provided  for'  by  an  ap- 
propriation.   Ibid. 

4.  Under  the  act  of  1823,  above 
referred  to,  the  Board  of  Inter- 
nal Improvemedt  had  a  right  to 
charge  the  salary  and  expenses 
of  an   Engineer,  employed  in 


can  be   sold    by  execution. — 
Beaver  v  Parker^        ^       40 


CHOSES  IN  ACTION. 

1.  In  Equity  choses  in  action  are 
assignable  for  a  valuable  consid- 
eration and  bona  Jide^  such  as- 
signment being  in  the  nature  of 
an  agreement,  by  which  the  as- 
signor is  bound  to  G^ive  to  the 
assignee  the  benefit  of  that 
which  he  has  assigned,  tfop- 
piss  V  Eskridge^  54 

2.  But  in  Equity  as  well  as  at  law, 
a  grant  of  land  (except  a  release) 
is  void  as  an  act  of  mainte- 
nance, if,  at  the  time,  the  land  is 
in  the  actual  possession  of  an- 
other person,  claiming  under  a 
title  adverse  to  that  of  the  grant- 
or.   Ibid. 


CONSTITUTION. 
See  Devise. 


CONTRACTS. 


the  improvement  of  the  Cape 

Fear  River,  as  a  part  of  the  sum  1.  Where  it  appeared  to  the  satis- 
Co  be  advanced  in  stock  by  the 
State  to  the  Cape  Fear  Naviga- 
tion Company.    Ibid. 


CHEROKEE  LANDS. 

A  imrebaser  of  the  Cherokee  lands, 
under  the  Acts  of  Assembly  of 
1818,  1820  and  1821,  does  not 

.  acquire,  before  the  full  payment 
of  the  purchase  money,  such  a 
title,  either  legal  or  equitable,  as 


faction  of  the  court,  that,  at  a 
sale  of  the  plaintiff's  land  by 
execution,  the  defendant  agreed 
to  purchase  the  land,  and  that 
the  plaintiff  might  redeem  it  by 
paying  the  purchase  money  and 
interest,  and  in  consequence  of 
this  agreement  bidders  were  de- 
terred from  bidding,  and  the 
land  was  sold  greatly  belov^  ''^<^ 
value;  Eeld  that  the  pla 
had  a  right  to  redeem,  by  p 
ing  the  defendant  the  puicnak 
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money  and  interest,  and  also 
such  other  sums  as  he  might 
owe  him  on  a  general  account. 
Turner  v  King,  132 

2.  On  a  bill  alleging  that  the 
plaintiff's  negroes  had  been  for- 
merly  sold  at  public  auction, and 
purchased  by  the  defendant  on 
an  agreement  that  the  plaintiff 
might  redeem  them  by  re-paying 
the  purchase  money  and  inter 
est,  and  that  in  consequence  of 
such  agreement  being  known 
the  defendant  was  enabled  to 
purchase  at  very  inadequate  pri- 
ces, and  prayins:  that  the  plain 
tiff  be  permitted  to  redeem,  the 
court  cannot  decree  for  the 
plaintiff,  unless  upon  proof  of  a 
distinct  agreement  to  redeem,  or 
upon  plain  evidence  of  undue 
advantage  taken  of  the  plaintiff, 
or  imposition  on  him.  Merna 
ih  V  Hoke,  157 

3.  Mere  proof  of  a  friendly  inten- 
tion on  the  part  of  the  defend- 
ant to  favor  the  plaintiff  by  let 
ting  him  have  the  use,  upon  ad- 
vantageous term^,  of  such  ne- 
groes as  he  might  buy,  or  even 
of  a  purpose  to  let  him  have  the 
negroes  back,  if  he  should  be 
able  in  a  reasonable  time  to  re- 
pay the  price  given  and  the  in- 
terest, will  not  entitle  the  plain- 
tiff to  a  decree.    Ihid. 

4.  A  fair  and  full  price  given  for 
property  and  no  security  taken 
for  the  sum  thus  advanced, 
strongly  implies  an  absolute  and 
not  a  redeemable  purchase. — 
Ibid. 

5.  A  court  will  not  annul  disposi- 
tions of  property,  because  they 
are  improvident,  or  such  as  a; 


wise  man  would  not  have  made 
or  a  man  of  nice  honor  have 
consented  to  receive ;  but  all  the 
contracts  of  an  individual,  even 
his  gratuitous  acts,  if  formally 
executed  and  no  power  of  re- 
vocation reserved,  are  binding, 
unless  they  can  be  avoided  be- 
cause of  surprise  or  mistake, 
want  of  freedom,  nndne  influ- 
ence, the  suggestion  of  a  false- 
hood^ or  the  suppression  of 
truth.  Oreenv  Thompson,  366 

6.  If  a  person,  while  he  is  in  a 
state  of  intoxication,  is  imposed 
upon  and  induced  to  enter  into 
a  disadvantageous  agreement, 
yet  if,  after  he  becomes  sober, 
he  ratifies  such  agreement  by 
giving  a  bond  or  deed  in  pursu- 
ance thereof,  the  court  will  not 
interfere  to  relieve  him.  Moore 
V  Reed,  680 

7.  Mere  folly  in  making  an  agree- 
ment, without  fraud,  is  no 
ground  for  relief  in  Equity. — 
Ibid. 

8.  Where  a  person,  who  has  been 
induced  by  fraud  or  imposition 
to  purchase  property,  aflerwards 
parts  with  the  property,  so  that 
ho  cannot  put  the  vendor  in 
statu  quo,  the  court  will  not  re- 
scind the  contract,  except  in 
some  cases  where  the  party  was 
continuing  under  the  same  pres- 
sure of  distress  at  the  time  of 
parting  with  the  property  as  op- 
erated upon  him  at  tho  origin  of 
the  transaction.    Ibid. 

9.  Where  a  person  boards  and  sup- 
ports another  from  motives  of 
cliarity,  wiliiont  any  intention 
of  charging  for  her  expendi< 
tureef  he  cannot,  when  the  ob- 
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ject  of  bis  charity  subsequently 
become  possessed  of  property, 
charge  her  or  her  representa- 
latives  with  the  amount  so  ex- 
pended— either  at  iaw  or  in 
eqiity.     University  v  JtfcJWitr, 

45US 


CONTRACTS    TO   CONVEY 

LAND. 

1.  It  is  at  least  questionable  whe 
ther  the  administrator  of  an  ob 
]igee  in  a  bond  conditioned  to 
convey  land  to  the  obligee  and 
his  heirs  can  maintain  an  action 
at  law  on  the  bond.  Ruther- 
ford V  Green,  121 

S.  In  Equity,  a  valid  contract  for 
the  conveyance  of  land  is  in  it- 
self an-  equitable  conveyance, 
whereby  the  p  rsv  |  (o  whom  it 
is  given,  is  regarded  as  the  com- 
plete owner,  and  is  entitled,  at 
any  time,  io  call  for  a  convey- 
ance of  the  legal  title.     Ibid. 

3.  Upon  his  death,  intestate,  with- 
out having  obtained  such  legal 
conveyance,  his  equitable  own- 
ership descends  to  his  heir^  at 
law.  And  no  arrangement  by 
the  administrator,  nor  receipt  by 
him  of  the  penalty  of  the  bond, 
or  of  the  value  of  the  land,  can 
defeat  this  right  of  the  heirs. — 
Ibid. 

4.  Under  the  act  of  Assembly, 
(Rev.  Stat.  ch.  46,  sec.  28,)  au- 
thorizing the  executors  or  ad 
ministrators  of  deceased  per- 
sons in  certain  cases  to  execute 
deeds  of  conveyance  for  lands 
sold  by  their  testator  or  intes 
tate,  the  person  who  claims  to 


ha/re  such  conveyance  made, 
mnst  shew  that  there  was  a  val- 
uable consideration  for  the  en- 
gagement of  the  deceased,  and 
that  consideration  paid,  or  such 
acts  done  or  offered  to  be  done, 
on  the  part  of  him  demanding  a 
conveyance,  as  were  equivalent, 
under  the  contract  of  the  par- 
ties, to  a  payment  of  that  con- 
sideration.     Lindsay  v  Coble, 

602 


COSTS. 

1.  When  the  same  solicitor,  who 
files  the  plaintiff's  bill,  files  also 
the  answers  of  some  of  the  de- 
fendants, costs  will  not  be  al- 
lowed to  these  defendants,  tho' 
the  bill  be  dismissed  with  costs 
as  io  the  others.  Quinn  v  Pat- 
ion,  48 

2.  Where  the  parties  to  a  deed  of 
trust  for  the  satisfaction  of  cred- 
itors, do  not  definitely  express 
the  debts  that  are  due,  or  to  be- 
come due,  creditors  have  a  right 
to  demand  an  enquiry,  and,  al- 
though they  charge  fraud  in  the 
deed,  and  their  charge  is  not  es- 
tablished and  their  bill  dismiss- 
ed, yet  they  are  not  bound  to 
pay  any  costs  to  the  defendants. 
Dewey  v  JLi/lle/oAn,  495 


DEBTOR  AND  CREDITOR. 

1.  Where  a  creditor,  by  way  of 
compositiou  with  a  debtor  appa- 
rently in  doubtful  circumstan- 
stances,  without  any  fraud  or 
imposition  on  the  part  of  tht 
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latter,  aofrces  fo  reliqui^i  a  por- 
tion of  his  debt,  in  qonsidera 
tion  that  the  debtor  will  give 
good  security  for  the  remainder, 
and  the  debtor  accordin^^y  pro- 
cures his  friends  to  be  his  snre 
ties,  and  ''they  are  accepted  by 
the  creditor,  the  creditor  cannot 
afterwards  claim  to  be  relieved 
from  his  part  of  the  contract  by 
which  he  stipulated  to  release  a 
portion  of  the  debt-  Gunn  v 
JflcAdefi,  79 

2.  And  the  same  rule  applies,  when 
the  debtor,  under  a  similar  a- 
^reement,  in  consideration  of 
his  creditor's  relinquishing  a 
debt  he  owes  him,  relieves  him 
from  responsibilities  as  his  sure- 
ty by  substituting  other  sureties 
Ibid, 

3.  The  payment  l>y  a  debtor,  or 
his  own  en^naement  to  pay  a 
smaller  sum,  will  not  dischar^^e 
a  debt  for  a  larger  sum,  and  the 
agreement  to  receive  such  small- 
er sum  in  satisfaction  is  but  nu- 
dum pactum;  but  where  the 
undertaking  of  another  person 
is  also  ^iven,  this  forms  a  new, 
distinct  and  better  security  for 
the  debt,  and  therefore  is  a  sat 
isfaction  of  the  prior  debt,  when 
80  received.     Jbid. 

4.  Where  a  creditor  obtains  a  judg 
ment  in  another  State  as:ainst  a 
debtor  residing  there,  and  the 
property  of  the  debtor  is  re- 
moved to  this  iState,  a  creditor, 
who  attaches  it  in  this  State, 
without  fraud  and  for  a  hojiafi 
de  debt,  shall  hold  it  against 
snch  judorment  creditor.  Mc- 
Lure  V  Befieeni,  613 

5.  A  creditor,  who  htA  obtained  a 


judgment  at  law  in  another 
State,  cannot  receive  the  extra- 
ordinary aid  of  a  Court  of  E- 
quity  in  this  State  to  enforce 
such  judgment.  Ibid. 
6.  Courts  of  Equity  in  this  State 
will  only  lend  their  assistance  in 
enforcing  the  satisfaction  of 
judcrments  at  law  obtained  iu 
their  own  State.    Ibid. 


DECREE. 

1.  The  court  can  make  no  decla- 
ration in^  its  decree  of  a  fact, 
which  is  not  in  issue  in  the 
pleadings,  nor  pay  any  respect 
to  evidence  touching  such  fact. 
A  rehearing  upon  the  ground  of 
such  omission  will  not  there- 
fore be  granted.  JBv^alow  v 
Huff  alow,  113 

6.  As  when  the  defendant  was 
charged  as  trustee  of  certain  ne- 
groes for  the  pinintiff,  and  it  is 
stated  neither  in  the  bill,  nor  the 
answer  that  the  defendant  had 
sold  them,  and  the  decree  was 
that  he  should  convey  them  to 
the  plainti,fr,  and  account  for 
their  hires-^lhe  allegation  that 
he  had  actually  sold  them  be- 
fore the  biil  was  filed  is  no 
ground  for  a  rehearing  of  the 
decree.     Ibid. 

3.  A  petition  for  rehearing  states 
thai  on  a  reference  to  the  mas- 
ter, preliminary  to  the  drcree.  a 
witness  had  given  material  evi- 
dence for  ;he  petitioner,  hut  that 
this  evidence  was  accidentally 
omitted  by  tho  master  in  tiis  re- 
port,  and  the  petitiouer  w/is  ig- 
norant of  the  omission   when 
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the  decree  was  entered.    This 
is  no  ground  for  granting  u  re 
hearing.    Ibid, 

4.  When,  in  a  sui)  by  a  cestui  que 
trust  against  a  trustee,  for  an 
account  of  the  land  held  in 
trust,  a  decree  is  roade  directing 
a  report  by  a  master,  "  as  to  the 
poofits,  expenses,  improvements 
and  waste,  spoil  or  damage  to 
the  land  ;"  this  decree  properly 
corresponds  with  the  prayer  of 
the  bill,  and  is  not  erroneous. — 
Ibid. 

6.  When  n  master  makes  a  report 
according  to  the  directions  of 
the  decree,  an  exception  that  he 
has  reported  on  an  improper  or 
irrelevant  matter  cannot  be  al- 
lowed. The  objection,  if  any, 
is  to  the  decree  of  the  court. — 
Ibid. 

6.  Ordinarily  Courts  of  Equity  do 
not  decree  between   co-defend- 
ants, but  where  a  case  is  made 
out  between  defendants  by  evi 
dence  arising  upon   the  plead- 
ings and   proofs   between    the 
plaintiff  and  defendants,  the  de- 
fendant chargeable  has  a  right  to 
insist  that  he  shall  not  be  liable 
to  be  made  a  defendant  in  an 
other  suit  for  the  same  matter 
that  may  then  be  decided  be 
tween  him  and  his  co-defend- 
ant, and  the  co-defendant  may 
insist  that  he  shall  not  be  oblig- 
ed to  institute  another  suit  for  a 
matter  that  may  then  be  adjust 
ed  between  the  defendants.  7\/ 
son  V  Tyson,  137 

7.  Where  the  bill  is  for  the  execu- 
tion of  a  trust,  and  circumstan- 
ces are  disclosed  which  tend  to 
shew  that  the  trust  was  created 


for  the  purpose  of  defeating 
creditors,  yet  if  such  fraud  is 
not  directly  alleged  either  in  the 
bill  or  answer,  the  court  will 
take  no  notice  of  it,  but  will 
proceed  to  decree  an  execution 
of  the  trust,  if  properly  estab* 
lished  by  proofs.  Hudgins  v 
Whitty  576 


DEED. 

1.  If  a  conveyance  or  other  deed 
is  by  accident  or  mistake  framed 
contrary  to  the  intention  of  the 
parties  in  their  contract  un  the 
subject,  a  Court  of  Equity  will 
interfere  to  prevent  one  of  the 
parties  from  taking  an  unfair  ad- 
vantage thereof.  Chamness  v 
Crutchfield,  148 

2.  But  if  such  mistake  or  accident 
be  not  shewn,  the  court  will  not 
grant  relief  upon  a  mere  parol 
declaration  at  the  time  of  exe- 
cuting the  conveyance  tending 
to  modify  or  alter  the  terms  of 
such  conveyance.    Ibid. 

3.  Where  a  party  signs  and  seals 
a  deed  in  the  presence  of  wit- 
nesses, and  it  is  afterwards  at 
his  instance  proved  and  regis- 
tered, this  amounts  to  a  delivery, 
though  the  execution  was  in 
the  absence  of  the  grantee,  in 
whose  possession  the  instrument 

was  never   actually   placed 

Snider  v  Lacken^vr^  360 

4.  In  taking  the  probate  of  the 
deed  of  a  married  woman  by  a 
Judge  out  of  court,  it  is  not  ne- 
cessary that  the  husband  should 
personally  acknowledge  before 
the  Judge  his  execution  of  the 
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deed.  It  is  sufficient  if  his  exe 
cution  is  proved  by  witnesses 
Joyner  v  Faulcon^  386 

6.  Nor  is  it  necessary  that  the  cer- 
tificate of  such  probate  should 
set  forth  that  the  deed  was  prov- 
ed before  the  wife  was  privily 
examined,  the  wholo  probate  ap- 
pearing to  have  been  taken  at 
the  same  time.     Ihid, 

6.  Where  the  formal  execution  of 
a  deed  is  proved,  the  presump- 
tion arises  that  it  was  intended 
by  the  parties  as  a  complete  in- 
strument, and  this  presumption 
cannot  be  overthrown  but  by 
clear  proof  that  in  truth  there 
was  no  delivery,  and  that  this 
was  well  understood  at  the  time. 
Hauffhton  v  Barney^  393 

7.  But  where  the  attestation  of  the 
subscribing  witness  is  special 
that  the  instrument  was  '< sign- 
ed and  sealed"  in  his  presence, 
the  inference  of  a  full  execu- 
tion does  not  arise,  but  the  form 
of  the  attestation  excludes  the 
inference  that  he  had  also  seen 
it  deliveied.    Ibid. 

8.  A  delivery  of  a  deed  to  a  third 
person  for  the  use  of  the  grantee, 
makes  it  effectual  fiom  the  in- 
stant of  such  delivery,  although 
the  person  is  not  the  agent,  but 
a  stranger  to  the  grantee,  pro 
Tided  the  grantee  assents  to  it. 
We$aon  v  Stephens^  557 

9.  Where  the  errantor  asserts  in 
his  deed  a  release  for  the  pur- 
chase money,  when  he  has  not 
actually  received  it  or  taken  a 
security  for  its  payment  Equity 
will  give  him  relief.    Ibid. 

10.  A  deed  made  by  one,  who  was 
in  a  weak  state  of  mind,  of  all 


his  property  to  his  brother,  in 
whom  he  had  entire  confidence, 
and  who  had  great  influence 
over  him,  and  where  a  fair  con- 
sideration is  not  clearly  shewn, 
will,  not  be  supported.  McCraw 


V  Davis, 
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DEPOSITIONS. 

Seb  Evidence. 


DESCENT. 

The  act  of  1823,  c.  1210,  (Rev. 
Stat.  c.  38,  s.  7,)  which  declares 
that  *'  no  inheritance  shall  de- 
scend to  any  person,  as  heir  of 
the  person  last  seized,  unless 
such  person  shall  be  in  life  at 
the  death  of  the  person  last 
seized,  or  shall  be  born  within 
ten  months  after  the  death  of 
the  person  last  seized,"  applies 
only  where  the  person  last  seiz- 
ed has  died  since  the  passage  of 
that  act.    Rutherford  v  Cfreen^ 

121 


DEVISE. 

1.  A  devise  of  funds  <' for  the  es- 
tablishment of  a  free  school  or 
schools,  for  the  benefit  of  the 
poor  of  the  county,"  is  a  valid 
devise,  and  is  not  such  a  perpe* 
tuity  as  is  prohibited  by  the  con* 
stitution  of  this  State,  or  by  the 
common  law.  State  v  McGow- 
en,  9 

2.  Where  a  testator  by  his  will 
gives  to  each  of  his  heirs  and 
distributees  a  certain  noH< 
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his  estate,  ^'afui  no  more^  these! 
words  will  not  ot  theinscltres 
exclude  the  heirs  and  next  of 
kin  from  other  portions  of  the 
estate,  not  e&ctuall^  given  a- 
way  to  some  other  person,  for 
ns  to  such  portions  they  take  by 
law,  independent  of,  and  even 
against,  the  intent  of  the  testa- 
tor. Yet  sifch  words  of  exclu- 
sion nrHiy  have  an  important 
hearing  in  the  construction  of 
other  devises  in  the  will,  so  as  to 
prevent  any  restriction  on  the 
terms  of  another  clause,  where- 
by an  >ntestacy  pro  tanto  might 
be  produced.  Atkins  v  Kron,  68 
3.  Where  A.  hy  will  devised  as 
follows:  "I  give  the  balance  or 
residue  of  my  property  to  my 
execiHorin  trusi  fop  the  bencfii 
of  my  sister  Q'sgrand^children, 
by  the  name  of  P.,  to  be  paid 
to  any  one  of  them  who  should 
apply  for  the  same;  subject, 
however,  to  the  payment  of  the 
legacies  &c.  But  should  no 
one  of  my  sister  (i?s  grand^chil- 
dren,  or  any  one  duly  aulhoriz-j 
ed  legally  to  receive  the  above 
property  in  their  behalf,  apply 
within  two  years  from  the  time 
of  my  decease,  then  the  above 
properly  to  revert  unto  Maf y  C. 
Kron's  children,  and  be  distri4v 
uted  equally  among  them,  sub 
ject  to  the  legacies,"  &c.  Held 
that  the  grand-childrien  of  d.. 
bemsr  aliens,  although  they  were 
entuled  to  the  residue  of  the 
personal  property,  could  not  re- 
ceive and  hold  any  beneficial 
interest  in  the  real  estate;  and 
that  this,  therefore,  should  go 
over,  under  the  limitation,  to 


Mary  C.  Kron's  children  ;  anc! 
this  the  more  especially  as  tho 
testator  had  plainly,  in  a  previ- 
ous part  of  the  will,  expressed 
his  intent,  that  no  part  of  the  re- 
al estate  should  go  to  bis  heirs 
at  law.    IbicL 

3'.  Where  a  testator  by  his  will  di- 
rected that  "  a  slave  named  Da- 
vid and  his  wife,  and  their 
daughter  Charity  and  her  four 
children,  should  be  put  in  pos- 
session of  a  certain  piece  of 
land,  and  there  live  together, 
provided  that  David  and  all  his 
family  support  themselves,  with- 
out any  cost  to  the  estate;  and, 
in  order'  that  he  niay  be  able  to 
accomplish  this  task,  I  desire 
that  he  should  enjoy  the  pro* 
duct  of  that  farm,  with  the  la- 
bor of  himself,  his  wife,  his 
daus:hter  Chstrity  and  Charity's 
children,  imtil  the  children  at- 
tain the  ac:e  of  21,  and  then  that 
C's  children  be  returned  into 
the  common  stock,  as  every  one 
of  them  attains  the  age  of  21," 
and  the  testator  then  gives  Da- 
vid and  his  wife  for  the  support 
of  theip  family,  some  provisions, 
a  horse  &c.,  and  directs  that 
they  shall  remain  in  possession 
of  that  land  during  their  natu- 
ral life,  free  ot  all  incumbrances: 
Held  by  the  court  that  the  testa- 
tor did  not  intend  the  emanci- 
pation of  any  of  these  slave.— » 
Ibid. 

5.  A  devise  to  executors  to  hold 
certain  property  and  its  pro« 
ceeds,  until  the  testator's  six 
sons  should  become  free  front 
debt,  and  when  that  event  oc« 
curred,  to  make  a  division  a- 
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mong  them,  or  set  off  to  each 
respectively  his  proportion  of 
the  properly  as  he  became  free 
from  debt,  does  not  convey  such 
an  interest  to  the  sons  as  ena- 
bles them  to  dispose  of  the  pro- 
perty, or  such  as  to  subject  it  to 
the  claims  of  creditors,  before 
the  event,  on  the  occnrrence  of 
which  they  are  to  take  posses- 
sion of  the  property,  shall  have 
first  happened.  Slate  Bavk  v 
Forney,  181 

6.  A.  devised  as  follows:  *^I  de- 
vise and  bequeath  to  my  wife 
S.  E.  D.,  and  to  my  daughter  E. 
J.  D.,  and  their  heirs  forever,  all 
my  estate,  real  and  personal,  to 
be  equal  and  joint  heirs  to  sell 
and  dispose  of  the  same,  and  to 
the  survivor  on  the  death  of  ei- 
ther of  them';  and  should  my 
wife  bring  forth  a  living  child, 
being  now  in  a  state  of  pregnan- 
cy, I  make  such  child  equal  and 
joint  heir  with  my  child  E.  J.  D. 
and  my  wife  S.  E.  D.  I  further 
appoint  ray  wife  S.  E.  D.  sole 
executrix,  all  my  estate,  real 
and  personal,  being  at  her  abso< 
lute  disposal  during  the  minori 
ty  of  my  child  or  children,  she 
having  the  sole  guardianship  of 
said  children."  The  testator 
died,  and  the  child  of  which 
his  wife  wns  pregnant  was  af- 
tierwards  born :  J/eW,  1st,  that 
on  the  birth  of  the  posthumous 
daughter,  the  mother  and  her 
two  daugliters  were  devisees  and 
legatees  in  common  in  fee,  sub- 
ject at  least,  as  between  the  mo- 
ther and  her  daughter  E.  J.  D., 
to  an  executory  devise  over  to 
the  survivor.      2dly,   that  the 
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widow  had  no  power  under  the 
will  to  sell  the  real  estate  ;  that 
the  deed  of  the  daughters,  they 
being  under  age,  would  be  ei- 
ther void  or  voidable,  and,  there- 
fore, that  a  contract  for  the  sale 
of  the  land  could  not  be  enforc- 
ed.    Bercereux  v  Dunn,      206 

7.  A.  devised  certain  lands  to  his 
wife  for  life,  and  ader  her  death 
to  B.  S.  for  life,  and,  «  after  the 
death  of  B.  S.  to  the  poor  of  the 
county  of  Beaufort,  on  the  ex- 
press loUowing  conditions  and 
no  other,  that  is  to  say,  that  they 
shall  never  be  sold,  but  be  held 
as  a  stock  belonging  to  said  poor 
subject  to  be  rented,  cultivated 
or  leased,  as  the  wardens  or 
managers  of  the  poor  may  deem 
most  advisable,  but  never  to  be 
let  for  a  longer  term  of  time 
than  seven  years,  and  no  more 
timber  to  be  used  than  is  neces- 
sary for  the  use  of  farming  <fcc." 
Stafe  v  G&ardj  210 

8.  Heidi  first,  that  this  devise  did 
not  vest  the  legal  title  to  the 
lands  in  the  wardens  of  the 
poor,  either  as  individuals  or  in 
their  corporate  capacity,  and 
that  therefore  they  had  no  right 
to  recover  them  at  law;  second- 
ly, that  a  devisejto  "the  poor  of 
the  county"  is  a  devise  to  "such 
a  charitable  purpose  as  was  al- 
lowed by  law"  before  the  pas- 
sage of  our  statute  concerning 
charities,  Rev.  Stat.  c.  IB,  and  is 
therefore  embraced  within  the 
provisions  of  that  statute,  and 
that  it  is  sufficiently  definite  to 
outhorize  a  Court  of  Equity  ta 
enforce  it:  ihirdlj/,  thBil  ihe  per- 
yeluitiesj  forbidden  by  oUr  coii- 
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stitiUion,  are  estates  settled  forj 
private  useSi  so  as   to  be  una- 
lienable, and  do  not  include  pub 
lie  chariiies.     Ibid. 

9.  A.  by  his  last  will,  after  making: 
several  bequests,  devised  as  fol- 
lows :  "  The  balance  of  my  es- 
tate I  dispose  of  as  follows :  1 
wish  my  wife,  Marietta,  to  have 
the  use  of  the  same  during  her 
life  or  widowhood.  It  she  mar- 
ries,  then  I  give  her  the  one 

.  half  of  this  balance  of  my  es- 
tate, to  her  and  her  heirs,  the 
other  half  to  my  child  or  chil- 
dren living  at  my  d^ath.  If  my 
.  child  or  children  should  die  be- 
fore they  arrive  at  the  age  of 
twenty-one  or  marriage,  then  1 
give  their  estate  to  my  wife  for 
life,  remainder  to  my  father  for 
life,  remainder  to  my  mother  for 
life,  remainder  to  the  survivor 
in  fee  simple.  For  it  will  be 
seen  that  they,  my  children,  will 
have  some  estate  in  possession 
on  the  marriage  of  my  wife. — 
Should  my  child  or  children  ei- 
ther arrive  at  the  age  of  twenty- 
one  or  be  married,  then  I  will 
that  the  one  halt  of  my  estate 
before  given  them,  be  immedi 
ately  delivered  to  them,  their 
heirs  and  assigns."  A.  died, 
leaving  his  wife  and  two  chil- 
dren surviving  him.  His  wid- 
ow married,  and  then  one  of  his 
children  died  intestate,  under 
age,  and  unmarried.  Held  that 
the  deceased  child  took,  on  the 
marriage  of  its  mother,  a  vested 
interest  in  the  share  of  the  es- 
tate devised  to  it,  subject  to  the 
ulterior  contingent  remainders ; 
and  that,  upon  its  death,  that 


portion  of  the  estate,  which  was 
realty,  descended  to  the  surviv- 
ing child,  and  that  portion  which 
was  personally,  was  to  be  equal- 
ly divided  between  the  mother 
and  the  surviving  child,  in  both 
cases  subject  to  the  ulterior  con- 
tingent remainders.  Held  fur- 
ther, that  there  were  no  cross- 
remainders  by  implication  be- 
tween the  children,  and  that  the 
remainders  over  to  the  wife  &c. 
could  only  take  effect  on  the 
death  of  both  the  children,  un- 
der age  and  unmarried.  Picot 
V  Armistead,  226 

10.  A. devisedjas follows:  "I give, 
devise  and  bequeath  all  my  es- 
tate to  my  daughter  C.  and  my 
son  T.,  to  have  and  possess  said 
real  and  personal  estate  during 
their  natural  lives,  and  after 
their  death,  the  said  property, 
real  and  personal,  to  descend 
and  be  transmitted  to  their  chil- 
dren. Should  my  son  T.  die 
without  leaving  issue  of  his  bo- 
dy, my  will  is,  that  the  proper- 
ty, devised  and  bequeathed  to 
him,  after  his  death,  shall  be 
limited  and  vested  in  the  chil- 
dren of  my  daughter  C.  My 
will  and  desire  is,  that  the  ne- 
groes I  have  given  to  my  daugh- 
ter G  and  son  T.  shall  be  hired 
out  in  the  county  of  Rowan  and 
not  without  the  county,  and  the 
profits  of  their  hiring  shall  be 
equally  divided  between  them 
during  their  natural  lives  ;  and 
my  further  will  is,  that  neither 
my  dwelling-house  or  tract  of 
land  be  rented  out  on  which  I 
live,  but  any  other  tracts  may  be 
rented  out  as  they  may  dt^em 
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fit."  At  the  date  of  this  will, 
and  at  the  death  of  the  testator, 
his  daughter  C.  lyas  a  married 
woman.  Held  that  the  wife, 
under  the  expressions  of  this 
will,  did  not  take  an  estate  to 
her  separate  use.  Crawford  v 
Shaver,  238 

11.  The  court  will  not  force  a  con- 
struction to  rai^e  a  trust  for  the 
separate  use  of  the  wife,  nor 
gather  the  intention  that  a  sepa- 
rate estate  is  limited  for  her. 
from  terms  that  are  ambiguous 
or  equivocal.     Ibid. 

12.  A.  by  his  will  devised  among 
other  things  as  follows  :  "  I  de- 
vise that  my  lands,  known  by 
the  name  of  the  Lee  and  Dorch 
places  and  Stephen  Brown 
place,  and  all  the  rest  of  my 
lands  not  disposed  of,  be  sold  or 
rented  at  the  discretion  of  my 
executors  to  the  best  advantage 
of  the  heirs,  and  to  be  disposed 
of  at  the  will  of  my  executors, 
and  the  proceeds  of  the  same 
and  my  money,  notes  and  crop 
and  stock  to  be  disposed  of  as 
the  law  directs."  Held  that  un- 
der this  clause  the  personal  pro- 
perty was  to  be  divided  among 
such  persons,  and  in  such  pro- 
portions, as  the  statute  of  distri- 
butions would  have  prescribed, 
if  the  decedent  had  died  intes- 
tate as  to  this  properly,  but,  as 
the  property  is  taken  under  a 
devise  in  the  will,  advancements 
are  not  to  be  brought  into  hotch- 
pot.    Brown  v  Brown,        309 

13.  Held  also,  that  the  real  estate 
was  not  directed  by  this  clfinse 
to  be  converted  out  and  out  in- 
to personalty,  and  that  it  is  de- 


vised to  those  who  would  have 
been  the  heirs  at  law  of  the  tes- 
tator,  if  he  had  died  intestate ; 
and  that  here  also  no  advance- 
ments were  to  be  brought  into 
hotchpot.     Ibid. 

14.  A.  being  a  man  of  large  for- 
tune, and  having  about  seventy 
nephews  and  nieces,  the  chil- 
dren of  eight  brothers  and  sis- 
ters, after  providing  for  his  wife 
and  making  some  small  devises 
and  bequests,  bequeathed  as  fol- 
lows :  "  Item,  my  will  is,  after 
the  death  of  my  wife  and  the 
negroes  given  her  be  taken  out, 
that  all  the  rest  of  my  negroes, 
&c.  (here  mentioning  the  resi- 
due of  his  estate,)  be  sold,  and 
all  the  bonds,  &.c.  and  out  of  tlie 
proceeds  arising  therefrom,  my 
will  is,  that  I  give  one  hundred 
pounds  to  my  brothers' and  sis- 
tefs'  children,  to  be  equally  di- 
vided amongst  them  children 
that  are  alive.  I  except,  (here 
the  testator  names  five  or  six  of 
his  nephews,)  for  they  are  good 
for  nothing."  The  residue  of 
his  estate,  "  if  there  be  any  over- 
plus," is  left  to  his  brother  Fran- 
cis Hester's  children.  Held  that 
this  was  not  a  legacy  of  one 
hundred  pounds  to  each  of  the 
grand-children  or  to  each  stock 
of  the  grandchildren,  but  that 
each  grand  child  was  entitled  to 
only  an  equal  share  of  the  one 
su  m  of  JC 100.    Hester  v  Hester, 

330 

15.  Extraneous  evidence,  as  to  the 
amount  of  the  testator's  estate 
and  the  number  of  his  legatees, 
upon  n  question  of  mere  con- 
struction,   cannot    change  (ht 
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operation  of  legatory  words,! 
which  have  a  clear  and  precise 
meaning.     Ibid, . 

16.  Extraheows  circumstances, 
when  admissible,  are  to  be  re- 
ceived with  extreme  caution ; 
ior  the  construction  of  every  in- 
strument is  generally  to  be  es- 
tablished upon  what  is  to  be 
iound  in  the  instrument  itself. — 
Ibid. 

17.  Collateral  evidence  is  not  per 
mitted  to  introduce  an  intention 
into  the  will,  which,  with  the 
aid  oi  that  collateral  evidence, 
the  will  does  not  express.    Ibid. 

J8.  Nor  can  an  express  and  une- 
quivocal disposition  of  property, 
in  one  clause  of  a  will,  be  con- 
trolled by  any  inference  from 
the  context,  of  a  probable  over- 
sight or  mistake  of  the  testator 
in  that  disposition.  His  mean- 
ing, once  explicitly  declared, 
cannot  be  changed  by  any  infer- 
ence of  a  different  meaning,  un- 
less such  inference  be  necessa- 
ry and  beyond  doubt.    Ibid. 

10.  A  testator,  after  giving  crtain 
property  to  his  children  in  com- 
mon, devises  as  follows:  "I 
hereby  direct  that  all  the  before 
mentioned  property  given  in 
common  to  my  said  four  chil- 
dren be  kept  together  for  their| 
joint  benefit,  until  one  of  my  said 
children  shall  have  arrived  at 
the  age  of  twenty-two  years,  and 
in  the  mean  time  the  proceeds 
and  profits  of  the  same,  ufter 
keeping  up  the  plantation  I  have! 
given  them,  to  be  devoted,  or  at! 
least  so  much  thereof  as  is  ne-| 
cessary  to  educating,  schooling, 
clothing  and  boarding  them,  andj 


other  necessary  expenses  of  my 
said  four  children,  until  they 
shall  arrive  at  the  age  aforesaid, 
and  whenever  any  of  my  said 
children  shall  attain  to  the  said 
age  of  twenty-two  years,  it  is 
my  desire  that  at  the  end  of  cho 
year  at  which  he  or  she  shall  at- 
tain to  their  said  age  of  22  years, 
his  or  her  share  of  all  the  said 
property,  real  and  personal, 
hereinbefore  given  to  all  of  my 
said  children  in  common,  to- 
gether with  the  increase  and 
profits  of  the  same,  shall  be  set 
apart  and  allotted  in  severalty 
to  his  or  her  own  use  and  bene- 
fit :  the  balance  of  the  said  pro- 
perty to  be  kept,  &c."  Held  that 
the  profits  do  not  constitute  a 
fund  strictly  joints  applicable 
to  a  specific  purpose,  without 
view  to  separate  interests  of  the 
children  therein  ;  but  that  each 
child  is  entitled  to  an  equal 
share  of  the  profits,  as  welt  as 
of  the  principal  property  devis- 
ed. Maclin  v  Smithy  371 
20.  In  the  same  will  was  the  foU 
lowing  devise:  "It  is  my  will 
and  desire  that  my  children  be 
sent  to  such  school  as  will  ena- 
ble them  to  acquire  the  best  ed- 
ucation and  fit  them  to  maintain 
an  elevated  sphere,  affording  to 
each  the  same  opportunities  as 
near  as  may  be."  Held  that 
under  this  clause  the  guardian 
had  a  right  to  use,  at  his  discre- 
tion if  necessary,  for  the  pur- 
pose of  educating  the  children 
in  the  manner  here  directed,  not 
only  a  fund  set  apart  in  a  previ- 
ous clause  for  their  education 
and  maintenance,  but  also  the 
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income  of  any  other  portion  of 
the  property  devised  to  them,  oj 
even  a  part  of  the  principal  es- 
"estPte  itself.     Ihii, 

21.  A  testator,  by  his  last  will,  af- 
ter several  legacies,  eave  to  his 
natural  son  all  his  lands  "and 
also  all  my  personal  property  of 
every  kind  and  description;" 
and  appointed  D.  executor  of 
the  said  will,  and  guardian  of 
his  son.  Then  by  a  codicil  he 
provided  asiollows:  "Having 
considered  my  ne^ro  man  Si- 
mon, a  slave,  to  be  no  part  of 
the  aforebequeathed  property,  I 
therefore  constitute  and  ordain 
D.  the  sole  manngemejit  and 
control  over  the  said  Simon.  I 
also  exclude  Hilly,  said  SiTion's 
daughter,  as  beina:  no  part  of  my 
property."  Held  that  neither 
of  these  slaves,  Simon  and  Hil- 
ly, was  disposed  of  by  the  will, 
that  D.,  the  executor,  had  no  ti- 
tle to  either  in  his  own  right,  but 
that,  being  undisposed  of,  he 
held  them  as  trustee  for  the  next 
of  kin.     Morrison  v  Kennedy, 

379 

22.  To  enable  an  executor  to  take 
in  his  own  ris^ht  under  a  will, 
there  must  be  words  purporting 
to  vest  the  property  beneficially 
in  him,  or  to  confer  on  him  the 
power  of  absolute  disposition. — 
Ihid, 

23.  Two  brothers  inherited  land 
from  their  father,  which  was  di- 
vided between  them.  T-tiey 
were  also  equally  entitled  to  the 
reversion  in  another  tract  of 
land,  which  had  been  allotted  to 
their  fati^er's  widow,  Charlotte 
Detberidge,  as  ber  dower,  and 


on  which  she  resided.  One  of 
the  brothers  died  intestate  and 
without  issue,  leaving  the  other 
brother  his  heir  at  law.  This 
brother  afterwards  died,  leaving 
a  will.  By  one  clause  of  this 
will  hedevises  as  follows  :  <'Hav- 
ing  understood  that  it  is  the  pre- 
vailingopinioti  i^rooDg  a  num- 
ber of  people  that  I  am  the  pro- 
per heir  to  the  estate  of  my  bro- 
ther Piiilemon  Detheridge,  de- 
ceased, and  not  knowing  the 
law  in  such  cases,  and  being  de- 
sirous that  my  si?ter-in-law,  E- 
liznbethPetheridge,  should  heir 
the  same ;  and  to  prevent  dis- 
putes that  might  arise  concern- 
ing said  estate,  1  give  and  be- 
queath to  my  said  sister-in-law, 
Elizabeth  Detheridge,  widow  of 
my  brother  Philemon,  deceased, 
all  my  right,  title  and  interest  to 
that  estate,  and  every  part  there- 
of; and  further,  it  is  my  will 
and  desire  that  the  above  clause 
^ould  be  distinctly  understood 
that  it  is  my  will  and  desire  that 
my  said  sister-in-law,  Elizabeth 
Detherldge,  should  heir  that  es- 
tate, and  every  part  thereof,  re- 
al and  personal,  notwithstanding 
the  laws  of  my  country  might 
or  would  make  me  the  proper 
h*nr4o  the  same."  In  a  subse- 
quent part  of  the  will,  the  testa- 
tor thus  devises :  "  And  further- 
moii,  it  is  my  will  and  desire 
that  my  executor  sell,  at  the 
death  of  Charlotte  Detheridge, 
my  lot  or  tract  of  land  whereon 
she  now  lives,  and  whenever  to 
the  amount  of  six  hundred  dol- 
lars in  the  hands  of  the  execu- 
tor, I  give  and  bequeath  that 
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that  much,  six  hundred  dollars 
to  I.  A.  J.,  T.  H.  J.,  G.  D.  J.,  J. 
J.  J.,  C.  T.J.  and  P.  G.  J.,  chil- 
dren of  my  uncle  J.  J.,  to  be  e 
qually  divided   between    them, 
giving  each  one  hundred  dol- 
lars ;  and   whatever  money  is 
then  remaining  in  the  hands  of 
my  executor,  my  will  and  de 
sire  is,  that  it  be  equally  divided 
between  the  children  first  nam- 
ed,   Patsey    Detheridge,    Sally 
Dalton,  William  Dalton,  Eliza- 
beth Dalton  and  James  Dalton, 
giving  Patsey   Detheridge  one 
sixth  part."  Held  thai  themoie 
ty  of  the  dower  of  land,  which 
bad   belonsfed  to   the  deceased 
brother,  did  not  pass  under  the 
latter,  but  was  included  and  de- 
vised in  the  former    of  these 
clauses.    Dulton  v  Scales,  521 
24.  A  testator,  having  a  wife,  two' 
sons,  and  grand-children  by  one 
of  his  sons,  devised  as  follows: 
'<3d.  It  is  my  desire  that  all  of 
my  property,  real  and  personal, 
that  may  be  left  after  my  debts 
are  satisfied,  1  devise  to  my  wife 
during  her  natural  life.     4th.  I 
give  to  my  son  J.  S.  one  dollar. 
6th.  I  give  to  my  son  J.  S's  chil 
dren  the  sum  oi  $600  out  of  the 
annual  income  of  my  estate  for 
the  support   and   benefit  of  hi^ 
children,  to  be  paid  annually  by  1. 
my  executors.      6th.  I  give  to 
my  son  A.  J.  six   hundred  dol- 
lars annually.     7th.  At  the  de 
mise  of  my  wife  I  lend  unto  my  2. 
son  A.  J.  the  one  half  of  my  re- 
al and   personal  estate,  includ- 
ing the  piece  1  now  reside  on. 
and  the  lands  adjoining   it.    If 
my  son  A.  J.  should  demise  with- 


out lawful  issue,  I  then  give  the 
property  to  my  son  J.  S's  chil- 
dren, to  be  managed  by  my  ex- 
ecutors in  that  way  they  may 
deem  proper  to  the  benefit  of 
his  children."  Held,  first,  that 
the  annuities  charged  on  the 
life  estate  of  the  widow  are  to 
be  paid,  though  they  exhaust  all 
the  income  of  the  estate,  and 
leave  the  widow  without  the 
means  of  maintenance :  Se- 
condly,  that  the  annuity  to  the 
children  of  J.  S.  beingr  "for 
their  support  and  benefit,"  is  to 
be  paid  to  those  children  that 
were  in  esse  at  the  death  of  the 
testator ;  and  the  after  born 
children  are  to  be  let  in  to  the 
benefit  of  the  annuity  prospec- 
tively from  their  births :  Third- 
ly,  that  on  the  death  of  the  wid- 
ow the  annuities  will  cease,  and 
A.  J.  will  take  one  moiety  of  the 
estate,  subject  to  the  ulterior 
limitation  upon  his  dying  with- 
out issue :  Fonrthly^  that  the 
children  of  J.  S.  take  the  other 
moiety  of  the  estate,  on  the 
death  of  the  widow.  Ferrand 
v  Jonesy  633 


DIVORCE. 

Idiocy  or  lunacy  is  an  insuper- 
able impediment  to  the  contract- 
ing of  marriage.  Johnsoii  v 
Kincade,  470 

A  Court  of  Equity  in  this  State, 
under  the  powers  conferred  by 
the  act  of  Assembly,  Rev.  Stat, 
ch.  39,  has  authority  to  pro- 
nounce a  marriage  null  and  void 
from  the  beginning,  for  want  of 
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capacity  in  one  of  the  parties, 
and  to  decree  a  divorce  on  that 
account,  there  having  t)een  a 
marriage  de  facto.     Ibid. 

3.  Whether  a  marriage,  where 
one  of  the  parties  is  an  idiot,  b( 
void  at  the  common  law,  anc 
whether  therefore  it  may  be  un- 
necessary to  have  its  nullity  de 
dared  by  a  judicial  sentence ; 
yet  it  seems  fit  and  convenient 
that  the  invalidity  of  such  a 
marriage  should  be  directly  the 
subject  of  judicial  sentence. — 
Ibid. 

4.  An  inquisition,  finding  idiocy 
or  lunacy,  is  open  to  being  re- 
butted by  an  opposing  party. — 
Whether,  in  this  Slate,  in  the 
absence  of  opposing  testimony, 
it  is  sufficient  prima  facie  evi- 
dence, on  which  to  found  a  de- 
cree of  nullity  and  divorce, 
quere?  In  England,  it  seems 
the  ecclesiastical  courts  look  on 
n  finding  ot  this  fact,  as  only  a 
part  of  the  requisite  proof  of  un- 
soundness of  mitid,  and  demand 
direct  evidence  to  be  taken  in 
the  cause  of  that  fact.     Ibid. 
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1. 


EMANCIPATION. 
See  Devise 4. 


ENTRIES. 

1.  An  entry  of  land  creates  an  e 
quity,  which,  upon  the  payment  4. 
of  the  purchase  money  to  the 
State  in  due  season,  entitles  the 
party  to  a  grant ;  and,  conse- 
quently, to  a  conveyance  from 
another  person,  who  obtained  al5. 


2. 


3. 


prior  grant  under  a  junior  en- 
try, with  knowledge  of  the  first 
entry.  Plemmons  v  Fore^  312 
It  is  not  necessary  that  the  first 
enterer  should  have  paid  the 
money  to  the  State  at  the  time 
of  the  second  entry ;  provided 
it  be  paid  within  the  period  lim- 
ited by  law.     Ibid. 


EVIDENCE. 

Where  a  bill  was  filed  against 
two  as  joint  administrators  up« 
on  a  matter  relating  to  the  acts 
of  their  intestate,  and  they  filed 
a  joint  answer,  a  deposition,  ta- 
ken on  a  notice  given  to  only 
one  ot  the  defendants,  and  in 
their  absence,  cannot  be  read  in 
the  cause,  unless  such  a  notice 
had  been  previously  authorized 
by  a  special  order  of  the  court. 
Cox  V  Smitherman,  66 

It  seems  that  in  cases  where  the 
plaiutifif  can  entitle  himself  to 
a  decree  against  one  defendant 
alone,  separate  from  his  co-de- 
fendant, notice  to  that  defendant 
may  be  sufiicient  to  authorize 
the  reading  of  the  deposition  as 
to  him.     Jbid. 

The  court  will  not  decree  a- 
gainst  the  defendant,  in  opposi- 
tion to  a  positive  denial  in  his 
answer,  upon  the  uncurrobrated 
testimony  of  a  single  witness. 
Jiveritt  V  Foy,  224 

An  answer,  directly  responsive 
to  the  bill,  must  be  received  as 
true,  in  the  absence  of  testimo- 
dy  contradicting  it.  Dewey  v 
Liltlejohn,  496 

The  deposition  of  a  defendant^ 
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against  whom  a  decree  is  pray-i  debtor,  whatever  it  may  be,  snb- 
ed,  and  wiio  is  interested  in  the{  ject  to  ail  equitable  as  well  as 
event  of  the  suit,  cannot  be  readj  legal  demands  of  other  persons, 
for'  his  co-defendants^    Bell  y\     Rutherford  v  Green^  121 

Jojtper,  5973;  Under  a  j^. /a.  clause  attached 


6.  A  party,  who  is  interested,  can 
not  be  a  witness,  though  it  is 
admitted  he  is  insolvent     Ibid. 

7.  The  question;  how  far  a  party 
is  a  competent  witness,  must  al- 
ways be  raised  at  the  hearing, 
and  when  the  deposition  is  of- 
fered to  be  read  in  evidence.— 
Ibid. 

8.  A  preliminary  order  of  court, 
suggesting  that  a  defendant  has 
no  interest  in  the  suit,  is  always 
necessary  to  authorize  the  read 
ing  of  such  a  deposition  in  be- 
half of  his  co-defendants.    Ibid, 

See  Mortgages. 


EXTECUTroNS  AND  EXECU- 
TION SALES. 

1.  Where  one  purchased  at  a  sale 
tinder  two  executions,  the  equi- 
table interest  of  A  in  a  tract  of 
land,  for  one  entire  price  and  at 
one  bid,  and  one  of  the  execu 
tions  was  at  the  instance  of  a 
mortgagee  lor  his  mortgage  debt, 
and  another  execution  for  a  debt 
not  included  in  the  mortgage; 
held  that  the  purchaser  could 
not,  in  Equity,  claim  to  have 
the  le^al  title  conveyed  to  him, 
although  he  offered  to  pay  the 
price  bid,  because  the  sale  by 
execution  for  the  mortgasfe  debt 
by  the  mortgagee  was  void. — 
Denver  v  Parker,  40 

2.  A  purchase  nt  a  sheriff's  sale 
only  transfers  the  interest  of  the 


to  a  vendilionif  the  sheriff  can- 
not seize  any  property,  until  he 
has  sold  the  property  specified 
in  the  venditioni.  Ganadatf  v 
J^uttall,  265 

4.  A  man,  who  buys  property  at 
an  execution  sale,  buys  it  only 
subject'  to  the  equitable  claims 
then  existing  on  it.  TomHnson 
V  Blackburn,  509 

5;  Whore  A.  had  contracted  by 
covenant  under  seal  to  buy  a 
tract  of  land  in  fee  from  B.  in 
which  B.  had  only  a  life-estate 
at  the  utmost,  his  wife  being  en- 
titled to  the  fee;  and  under  an 
exeention  O.  bought  all  B's  in- 
terest before  he  and  his  wife 
conveyed  to  A.;  Held  that  A., 
although  he  had  given  notice  to 
G.  of  his  contract  with*!).,  could 
not  recover  the  land  from  C, 
without  paying  him,  at  least,  the 
value  of  B's  life  estate,  although 
A.  after  such  sale  by  execution 
hnd  paid  B.  all  he  had  contract- 
ed to  pay.     Ibid. 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

1.  Where  there  are  joint  adminis- 
trators, and  one  of  them  has 
paid  out  more  than  the  assets 
he  has  received,  and  files  a  bill 
against  his  coadministrator  for 
indemnity,  he  cannot  object  to 
the  allowance  of  commissions  to 
this    co-administrator    for   the 
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services  the  latter  has  rendered, 
though  by  making  such  allow- 
ance there  will  be  no  assets  of 
the  estate  remaining  to  reim- 
burse him.     Sellers  v  Ashford, 

104 

2.  Where  an  administrator,  at  an 
execution  sale  for  a  debt  due  the 
estate,  purchases  negroes  for  the 
benefit  ot  the  estate,  and  ac- 
counts for  them  specifically,  he 
is  entitled  to  commissions  on  the 
sum  bid  for  the  nes;roes  in  the 
same  manner  as  if  he  had  re 
ceived  so  much  money*    Ihid* 

3.  A  Court  of  Equity  will  compel 
the  executor  of  an  insolvent  tes- 
tator, who  is  prosecuting  a  claim 
for  money  which  had  been  held 
by  his  testator  as  a  trust  fund,  to 
permit  the  cestui  que  trust  to 
receive  the  money  ;  and  the  ex 
ecutor  will  not,  by  so  doing, 
make  himself  liable  on  account 
of  that  fund  to  the  demands  of 
other  creditors.  Simmons  v 
Whitaker,  129 

4.  A  Creditor  cannot,  in  a  bill  a- 
gainst  an  executor  for  an  account 
in  his  own  name  and  for  his  own 
bene&t,  make  another  creditor  a 
party  defendant,  and  compel 
him  to  desist  fiom  prosecuting 
his  suit  at  law  against  the  exec- 
ute.   Ibid. 

5.  Such  a  bill  may  be  filed  by  any 
creditor  in  behalf  of  himself  and 
all  or  the  rest  of  the  creditors 
against  an  executor  for  an  ac- 
count of  assets  ;  and  after  such 
account  is  decreed,  any  one  of 
the  creditors,  on  petition,  or  on 
motion  on  affidavit,  may  obtain 
an  injunction  against  any  one 
or  more  of  the  creditors,   at- 


tempting to  proceed  against  the 
executor  at  law;  All  the  cred- 
itors (on  such  a  bill)  may  be 
compelled  to  come  in  and  prove 
their  debts  before  the  master, 
and  the  assets  will  be  paid  in  a 
course  of  legal  administration. 
Ibid. 

6.  The  Act  of  Assembly,  Rev. 
St.  c.  46,  s«  23,  allowing  to  ex* 
ecutors  and  administrators  nine 
months  from  the  time  they  qaal- 
ify,  to  plead  to  any  original  suit 
brought  against  them,  does  not 
apply  to  suits  in  Equity.  SaU" 
dridge  v  Spurgen^  269 

7.  In  Equity  an  executor  is 
chargeable  with  assets,  only  up- 
on his  admission  of  them,  or 
upon  the-  report  of  the  Master 
that  he  has  them.  Ibid,  S.  P. 
Moody  V  Sitton,  382 

8.  The  filing  of  a  bill,  or  even  a 
decree  to  account,  does  not  bind 
the  assets,  so  as  to  prevent  an 
executor  from  paying  other  cred- 
itors in  equal  degree,  unless  it^ 
be  a  bill  in  behalf  of  all  credit- 
ors, and  a  decree  thereon  for  an 
account.     Ibid, 

9.  Where  a  testator  gives  power 
to  his  executors  to  sell  land,  and 
no  executors  are  named  in  the 
will,  the  administrator,  with  the 
will  annexed,  may  exercise  this 
power,  under  a  proper  construc- 
tion of  our  Act  of  Assemblyi 
(Rev.  St.  c.  46,  s.  34.)  Hester 
V  Aester,  330 

10*  Creditors  of  A.  recovered  judg- 
ments at  law  for  their  debts  a- 
gainst  A's  administrator,  but  it 
was  fouHd  that  the  administra- 
tor of  A.  had  no  assets.  Judg- 
ments were  therefore  enterM^ 


/ 
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Quando.  Afterwards,  on  a  bill 
filed  by  ihe  next  of  kin  of  A.  a- 
gainst  his  administrator,  it  was 
declared  by  the  court  that  cer- 
tain negroes,  which  the  admin- 
istrator had  in  his  possession, 
and  claimed  as  his  own  under  a 
deed  absolute  on  its  face  from 
A.,  were  held  by  the  said  admin- 
istrator only  by  way  of  mort- 
gage as  a  security  for  a  debt, and 
the  administrator  was  decreed 
to  deliver  over  the  said  negroes 
to  the  next  of  kin  of  A.  upon 
their  payment  of  the*  debt  and 
interest,  and  they  were,  in  pur- 
suance of  such  decree,  deliver- 
ed accordingly ;  Held  on  a  bill, 
now  filed  by  the  said  creditors 
against  the  said  administrator 
and  the  next  of  kin,  that  tlie  ne- 
groes were  subject  to  the  claims 
of  the  creditors,  after  deducting 
the  amount  due  to  the  adminis- 
trator on  the  said  mortgage. — 
Lash  V  HanseTi  489 

11.  These  negroes,  or  the  right  of 
dencption,  were  not  assets  at 
law,  and  therefore  the  creditors 
are  not  concluded  by  a  judg- 
ment at  law  that  there  were  no 
assets,  from  now  asserting  their 
claims  in  equity.     Ibid. 

12.  The  plaintiffs  have  a  right  to 
ask  a  decree  in  such  a  case,  a- 
gainst  the  next  of  kin  ;  although 
it  might  not  have  been  necessa- 
ry to  make  them  parlies  to  the 
suit.    Ibid, 

13.  In  the  suit  of  the  next  of  kin 
against  the  administrator,  it 
seems  the  court  should  have  di- 
rected an  account  of  the  intes- 
tate's debts,  before  decreeing  a 
distribution  among  the  next  of 


kin.    Such  is  the  practice  in 
England.    Ibid. 

14.  Nor  will  the  statutes  of  limi- 
tations bar  the  plaintffs'  claims, 
although  more  than  seven  years 
bad  elapsed  before  the  bringing 
of  this  suit,  because  the  plain- 
tiffs had  brought  suits  within  the 
proper  time,  and  obtained  their 
judgments,  to  be  satisfied  out  of 
any  assets  that  might  thereafter 
occur.    Ibid. 

15.  Where  two  joint  executors 
sold  a  tract  of  land  belonging 
to  their  testator,  in  pursuance  of 
the  directions  of  his  will,  and 
took  from  the  purchaser  a  cove- 
nant for  the  purchase  money, 
and  it  was  stipulated  in  the  cov- 
enant that  any  debts  due  from 
either  of  the  executors  to  the 
purchaser  should  be  deducted  as 
payments,  and  the  whole  pur- 
chase money  was  exhausted  by 
the  debts  of  one  of  the  joint  ex- 
ecutors— Held  that  both  the  ex- 
ecutors were  equally  responsi- 
ble to  the  person  entitled  under 
the  will  to  the  proceeds  of  the 
land.    Havser  v  Lehman^  594 

16.  An  administrator  in  this  State 
is  only  accountable  for  the  as- 
sets of  his  intestate,  which  were 
in  this  State  at  the  death  of  the 
intestate.     McBride  v  Choate, 

610 
See     Contracts     to 
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FRAUD. 

A.,  having  a  judgment  at  law,  is- 
sued ajl-/a.,  which  wasretum- 
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ed  levied  on  certain  property. — 
He  then  issued  several  succes- 
sive veditioni  ea^pona^s  which 
wero  returned  "stayed  by  or- 
der of  the  plaintiff."  A  fi.  fa. 
was  then  issued  to  another  coun- 
ty^ and  returned  "  nothing  to  be 
found."  Held  that,  under  these 
circumstances,  A.  was  not  enti 
tied  to  the  aid  of  a  Court  of  E- 
quity  against  one  alleged  to  hold 
fraudulently  the  property  of  the 
debtor,  because  it  did  not  appear 
that  the  property  mentioned  in 
the  venditioni  exponas,  would, 
upon  a  sale,  prove  insufficient 
to  discharge  the  plaintiff's  de- 
mand. Canaiay  v  NuUally  265 


GUARDIAN  AND  WARD. 

1.  It  is  a  general  rule  that  a  Court 
of  Equity  will  not  go  beyond 
the  income  of  a  ward's  estate 
for  his  maintenance  and  educa- 
tion.   Ijonff  V  Norcoftti       354 

2.  But  there  is  no  doubt  that  (he 
court  may  apply  a  part  of  the 
capital  for  a  child's  apprentice 
iee,  or  otherwise  putting  him 
out  in  life ;  and  that  even  for 
maintenance,  as  a  matter  of  ne- 
cessity, the  capital  may  be  ap- 
plied, where,  from  the  posses- 
sion of  property,  the  infant  can 
not  be  entitled  to  maintenance 
as  a  pauper,  and,  from  mental 
imbecility  or  want  of  bodily 
health  or  strength,  he  cannot  be 
maintained  fiom  the  profits  of 
his  property,  nor  put  out  ap 
prentice  and  maintained  by  his 
master.     Ibid. 

3.  The  Court  of  Equity  has  the 


power,  though  it  may  seldom  be 
willing  to  exercise  it,  to  take 
the  capital  of  the  ward  and  ap- 
ply it  for  maintenance,  either 
future  01  past.    Ibid. 

4.  In  ordinary  cases  the  court 
would  not  relieve  a  guajdian, 
who,  without  its  previous  sanc- 
tion, had  made  expenditures  for 
the  maintenance  and  education 
of  his  ward  beyond  the  income 
of  the  estate,  though  he  might 
have  acted  from  the  best  mo- 
tives.   Ibid, 

6.  But  the  court  will  reimburse 
the  guardian  out  of  the  estate  of 
the  ward,  when  the  expendi- 
tures were  demanded  by  such 
circumstances,  amounting,  in 
deed,  to  physical  necessity,  as 
would  have  compelled  any 
court  to  authorize  them  without 
a  moment's  hesitation.    Ibid. 

6.  The  fa,her,  or  his  trustee,  in 
the  settlement  of  the  guardian 
accoinits,  has  no  right  to  charge 
the  children  with  the  amount 
expended  for  their  education,  - 
the  father  being  of  suj3icient  a- 
bility  to  maintain  and  educate 
them.   Walker  v  Crowder,  478 

7.  It  was  the  duty  of  the  father,  if 
of  ability,  to  maintain  his  chil- 
dren ;  and  if  not,  he  should 
have  had  the  sanction  of  the 
proper  court  to  an  application  of 
the  children's  property  to  that 
purposx.    Ibid, 

8.  Where,  upon  a  settlement  made 
by  a  guardian  of  a  ward  with  a 
succeeding  guardian,  the  former 
gave  the  latter  his  bond  for  the 
balance  found  due  to  the  ward, 
upon  the  latter  agreeing  to  cred- 
it tho  bond  with  certain  notes 
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received  from  the  administrator 
of  the  ward's  father,  which  were 
alleged  to  be  bad,  upon  the  for 
oicr  guardian's  delivering  them 
up ;  and  after  the  bond  was  due, 
the  latter  guardian  paid  the  bond 
over  to  the  ward,  without  hav- 
ing given  the  credit,  und  the 
ward  collected  the  whole  a- 
mount  by  suit  at  law — Held 
that  the  former  guardian  was 
entitled,  upon  shewing:  that 
•these  notes  were  worthless,  to 
relief  against  the  latter  guar- 
dian to  the  amount  of  these 
notes,  and  to  the  same  remedy 
against  an  assignee,  to  whom 
tne  bond  had  been  assigned  af- 
ter it  was  due,  notwithstanding 
the  former  guardirn  had  not  ten- 
dered the  notes  for  several  years, 
nor  until  after  suit  was  brought 
against  him.     Brake  v  Ricks, 

.    565 

9.  When,  upon  the  petition  of  the 
sureties  of  n  guardian  under  the 
Act  of  Assembly,  new  sureties 
are  ordered  to  be  given,  the  ob- 
ligation of  the  bond  given  by 
the  new  sureties  extends  to  the 
entire  guardianship,  retrospec- 
tive as  well  as  prospective. — 
Such  a  bond  is  at  least  an  addi 
tional  and  cumulative  security 
for  the  ward.    Bell  v  Jasper, 

697 

10.  When  the  guardian  of  a  ward 
who  had  resigned,  came  to  a 
settlement  with  a  succeeding 
guardian,  and,  to  secure  the 
balance  found  due  to  the  ward 
executed  a  deed  of  trust  of  a 
slave  and  afterwards  died,  be- 
queathing this  slave  to  the  ward, 
and  leaving  sufficient  othe  pro- 


perty to  discharge  his  debt] 
Held  that  this  slave  belonged  in 
Equity  to  the  ward,  and  that 
thesuccedin^  guardian  had  no 
right,  without  necessity,  to  cause 
the  slave  to  be  sold  under  the 
deed  of  trust,  and  in  doing  so, 
and  becoming  himself  the  pur- 
chaser, although  he  gave  a  full 
and  fair  price,  he  acted  without 
that  bona  Jides  which  would 
entitle  him  in  a  Court  of  Equi- 
ty to  hold  the  property  against 
bis  ward    Love  v  Lea^        627 


HUSBAND  AND  WIFE. 

2.  If  a  bond,  note  or  bill  be  given 
to  the  wife,  or  to  the  husband 
and  wife,  during  coverture,  the 
legal  title  vests  in  the  husband, 
on  his  assent,  and  he  may  sue 
alone,  or  elect  to  join  bis  wife. 
Little  V  Marsh,  18 

2.  So  if  a  slave  be  conveyed  to  a 
wife  during  coverture,  the  legal 
title  vests  in  -the  husband,  if  he 
assents  to  the  conveyance,  and 
possession  of  the  slave  for  a 
length  of  time  is  evidence  of 
such  assent.     Ibid. 

3.  The  statute  of  distributions 
does  not  apply  to  the  estates  of 
femes  coverts  dying  intestate. — 
The  husband  is  entitled  to  ad- 
minister for  his  own  benefit; 
and  if  any  other  person  shall  ad- 
minister, such  administrator  is 
considered  in  equity,  with  res- 
pect to  the  residue  after  paying 
the  debts,  as  a  trustee  for  the 
surviving  husband  or  his  rep- 
resentative. Hoppiss  Y  Esk-- 
ridge,  64 
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4.  Where  there  is  a  legacy  oil 
slaves  to  A.  for  life,  and  afterS. 
her  death  to  B.  and  two  others, 
and  the  husband  of  B.  dies  in 
the  lifetime  of  the  tenant  for 
life,  the  share  of  B.  on  the  death 
of  the  tenant  for  life  will  go  to 
her  in  her  own  right,  and  not  to 
the  administrator  of  her  hus- 
band.      Whitehurat  v  Uarkerj 

292 

6,  The  slaves  of  a  female  ward 
will  go  to  the  representatives  of 
her  husband,  though  he  married 
while  the  slaves  were  hired  out 
by  the  guardian,  and  died  dur- 
ing the  term  for  which  they 
were  hired.     Stephens  v  Boak, 

348 

6.  Where  such  slaves  are  held  in 
common  with  others,  to  whom 
the  same  person  is  guardian, 
and  after  the  marriage,  by  a 
greement  between  the  husband 
and  guardian,  the  slaves  are  a- 
gain  hired  out  and  the  husband  9. 
becomes  the  hirer  of  one  and 
gives  his  note  for  the  hire  to  the 
guardian,  this  does  not  affect  the 
right  of  the  husband  or  his  rep- 
resentatives.   Ibid, 

7.  Where  a  husband  permits  his 
wife  to  have  and  make  profit  of 
certain  articles  of  his  property, 
either  for  her  own  use,  or  in  I. 
consideration  of  her  supplying 
the  family  with  particular  kinds 
of  necessnries,  or  where  he 
makes  to  her  a  yearly  allow- 
ance for  keeping  his  house,  the 
profits  in  the  one  case  and  the 
savings  in  the  other,  will,  in 
equity,  be  considered  as  the2. 
wife's  own  separate  estate,  al- 
thoug  at  law  they  belong  to  the 


husband.  Kee  v  Vasser^  653 
Courts  of  Equity  in  modern 
times  have  held,  that  a  wife 
cannot  acquire  separate  proper- 
ty from  her  husbacd  in  her  sa- 
vings, except  ty  a  clear  irrevo- 
cable gift,  either  to  some  person 
as  a  trustee,  or  by  some  clear 
and  distinct  act  of  his,  by  which 
he  divests  himself  of  the  proper- 
ty. Where  the  husband  ac- 
knowledge that  the  savings  were 
the  separate  property  of  the 
wife — where  they  kept  separate 
accounts  at  the  stores — where 
bonds  for  money  loaned  were 
taken  in  her  name  in  the  pre* 
sence  and  with  the  consent  of 
the  husband — and  where  he  had 
borrowed  money  from  her  him- 
self, these  facts  satisfy  the  re- 
quirements of  the  modern  deci- 
sions, and  prove  that  she  was 
entitled  to  the  money  as  her 
separate  estate.  Ibid, 
A  husband  has  no  right  to  dis- 
pose by  will  of  a  remainder  in  a 
slave,  belonging  to  his  wife  ai« 
ter  the  expiration  of  a  life  estate. 
McBridey  Choate,  610 


INJUNCTIONS. 

Where  an  injunction  has  been 
granted,  and  the  defendants  puts 
in  an  answer  which  is  apparent- 
ly deficient  in  frankness,  candor 
or  precision,  or  is  illusory,  the 
injunction  will  be  continued  till 
the  hearing.    LiUle  v  Marshy 

18 

Upon  a  motion  to  dissolve  an 

injunction  against  a  judgment 

at  law,  it  is  not  proper  to  decree 
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that  the  injunction  be  made  per- 
petualj  even  as  to  a  part  of  the 
judgment  admitted  by  the  an- 
swer to  have  been  paid.  Ale- 
Reynolds  V  HarshaWf  29 

3.  The  proper  course  in  such  a 
case  is  to  continue  till  the  hear- 
ing the  injunction  as  to  such 
part,  and  dissolve  it  as  to  the 
residue,  if,  according  to  the  an- 
swer, it  ought  to  be  so  dissolv- 
ed.   Ibid* 

4.  A  bill  to  enjoin  a  defendant 
from  praying  judgment  and  ta- 
king out  execution  upon  an  in- 
junction bond,  after  the  injunc- 
tion has  been  dissolved,  is  a  pro- 
ceeding entirely  unknown  in 
equity  practice,  and  cannot  be 
supported  on  any  principle. — 
Mc Reynolds  v  Harshaw^    195 

6.  Objections  to  the  bond,  if  there 
be  any,  roust  be  urg^ed  when  the 
defendant  moves  for  execution 
to  issue.    Ibid, 

6.  W  hen  such  a  motion  is  made, 
and  it  is  objected  that  the  bond 
has  t)een  altered  in  a  material 
part  by  the  defendant's  agent,  or 
that  there  is  any  other  substan- 
tial reason  why  execution 
should  not  issue,  the  court  may, 
in  its  discretion,  continue  the 
motion  for  the  purpose  of  satis- 
fying itself  as  to  the  facts.  Ibid. 

7.  The  court  may  ascertain  these 
facts  either  by  affidavits,  or  up- 
on an  issue  to  be  tried  by  a  ju- 
ry, or  by  an  action  at  law  upon 
the  bond  to  be  ordered  by  them. 
Ibid. 

8.  The  Court  of  Equity  will  grant 
injunctions  to  prevent  undoubt- 
ed and  irreparable  mischief;  and 
ii  iMy  thus  act  on  the  oi^lica- 


tion  of  individuals,  not  only  in 
the  case  of  a  private  nuisance, 
but,  where  the  individuals  suffer 
special  injury,  in  the  case  of 
public  nuisances  also.    Barnes 

V  Calhoun^  199 
9'  But  the  court  will  only  exer- 
cise this  power  in  a  case  of  ne- 
cessity, where  the  evil  sought 
to  be  remedied  is  not  merely 
probable,  but  undonbted.  And 
it  will  be  particularly  cautious 
thus  to  interfere,  where  the  afH 
prehended  mischief  is  to  follow 
from  such  establishments  and 
erections  (as,  for  instance,  a  pub- 
lic mill)  as  have  a  tendency  to 
promote  the  public  convenience. 
Ibid. 

10.  On  the  bearing  of  an  injunc- 
tion bill,  when  a  reasonable 
doubt  exists  in  the  mind  of  the 
court  whether  the  equity  of  the 
bill  is  sufficiently  negatived  by 
the  answer,  the  court  will  not 
dissolve  the  injunction.    James 

V  Lemlf/f  278 

11.  in  such  cases  much  must  de- 
pend upon  the  sound  discretion 
et  the  court,  to  whom  the  ques- 
tion of  dissolution  is  preferred. 
Ibid. 

12.  An  amendment  to  an  injunc- 
tion bill,  after  it  is  sworn  to, 
cannot  affect  an  injunction 
which  is  ordered  to  issue  upon 
the  bill  as  amended^  and  after 
it  has  been  amendeid  and  re- 
sworn to.    Latham  v  Wiswally 
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INTEREST. 
The  State  is  not  bound  to  pay  in- 
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teresti  unless  it  specially  con- 
tracts to  do  so.    Mtorney  Gen 
eral  v  Cape  Fear  J>ray.  Co.  4444. 


INTERPLEADER. 

A  sheriff  who  has  seized  property 
under  an  execution,  which  is 
claimed  by  other  persons  be 
sides  the  defendant  in  the  exe- 
cution, cannot  sustain  a  bill  of 
interpleader  against  such  per 
sons  and  the  plaintiff  in  the  ex-  5. 
ecution  requiring  them  to  inter 
plead,  so  that  their  respective 
rights  may  be  ascertained. — 
((liinn  V  Patiou,  48 


LEGACIES. 

1.  The  assent  of  an  executor  to  a 
legacy  to  himself  may  be  im 
plied  from  his  conduct,  shewing 
that  he  held  the  property  in  his 
own  right,  and  not  in  his  capa 
city  as  executor.  Ueame  v 
Kevan,  34  6. 

2.  An  assent  to  a  legatee  for  life  or 
years  is  an  assent  to  him  in  re- 
mainder.   Ibid. 

3.  Where  a  testator  bequeathed 
certain  negroes  to  A.  until  his 
daughter  M.  attained  the  age  of 
21  years,  and  M.  married  before 
she  attained  that  age,  but  in  the 
mean  time  the  executor  had  as- 
sented to  the  legacy.  Held  that 
the  legal  estate  in  remainder  in 
these  negroes  was  vested  in  M. 
and  by  consequence  in  her  hus- 
band, and  that  after  the  death  of 
M.  this  legal  estate  might  be  le- 
vied on  and  sold  under  an  exe- 


cution against  the  husband. — 
Ibid. 

A  testator  bequeathed  to  A.  as 
follows:  "I  give  to  A.  $2,700 
and  notes — $2,676  of  the  mo- 
ney and  notes  embraced  in  this 
item  have  been  paid  to  him — 
balance  due  $84,  to  be  paid  to 
the  said  A.  at  my  death."  Held 
that  A.  was  entitled  to  the  $84, 
that  being  the  sum  finally  and 
explicitly  directed  to  be  paid  to 
him.  Freeman  v  Knight^  72 
A  testator  bequeathed  to  B.  his 
daughter,  a  girl  named  Fran- 
ky — at  the  time  of  making  the 
will  Franky  had  an  infant  child. 
The  child  does  not  pass  under 
this  bequest,  and  no  evidence 
can  be  received,  extrinsic  of  the 
will,  that  Franky  had  been  pre- 
viously put  in  possession  of  the 
daughter,  and  that  the  child  had 
been  born  after  she  had  been  so 
put  in  the  daughter's  possession. 
If  that  fact  had  been  so  stated 
in  the  will,  the  constniction 
would  have  been  different.  Ibid. 
A  testator  directs  chat  two  ne- 
groes be  sold,  -<  and  the  procaeds 
equally  divided  between  my  le- 
gal heirs."  ^rfrf  that  in  this 
case,  the  word  heirs  means  those 
entitled  to  the  distribution  of 
personal  estate,  and  therefore  in- 
cludes the  widow  of  the  testa- 
tor, and  also  the  children  of  a 
daughter  who  had  died  in  the 
lifetime  of  the  testator.  If  the 
bequest  had  been  to  the  "heirs" 
simply,  they  would  have  taken 
in  the  proportion  prescribed  by 
the  statute  of  distributions;  but 
as  the  testator  directs  the  pro- 
perty "to  be  equally  divided" 
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among  them,  the  division  must 
be  per  capita^  the  children  oi 
the  deceased  daughter,  taking 
each  an  equal  share  with  the 
children  of  the  testator.     Ibid* 

7.  A  testator  bequeathed   as   fol 
lows:  ^'It  is  my  will  and  de- 
sire that  all  my  perishable  pro 
perty  be  sold  at  my  death,  and 
the  proceeds  thereof  I  lend  to 
Elizabeth  S.,  M.  B.,  E.  K.,  J.  F. 
and  grand  son   A.  W.,  to  be  e 
qually  divided  amongst  them, 
and  at  death  I  give  the  proceeds 
of  my  perishable  property  to  the 
children  of  the  said  Elizabeth 
S.,  M  B.,  C.  K.,  J.  F.  and  A 
W.,  to  them,  their  heirs  and  as- 
signs forever"     Elizabeth  died 
in  the  life-time  of  the  testator, 
leaving  children.   Held  that  the 
testator  meant  a  life  estate  to  B 
lizabeth  in  one  undivided  share, 
and  at  her  df^ath,  a  limitation  of 
that  share  to  her  children,  and 
the  life  estate  having  been  re- 
moved by  her  death,  the  limita- 
tion to  her  children  took  effect. 
Ibid. 

8.  Where  there  is  a  pecuniary  leg- 
acy to  one  for  life,  remainder  to 
another,  the  executor  can  only 
pay  to  the  legatee  for  life  the  in- 
terest on   the  sum  bequeathed. 

Ibid. 

9.  But  where  there  are  particular 
bequests  of. chattels  for  life,  the 
legatee  is  entitled  to  the  posses 
sion  of  the  chattels  themselves, 
upon  giving  an  inventory  for 
the  benefit  of  those  ultimately 
entitled.     Ibid. 

10.  A.  by  his  last  will  gave  to 
each  of  his  children,  to  wit, 
Hetty,  Louisa,  Levin,.  William, 


Elizabeth,  Susannah,  Moses  and 
Calvin,  cejtain  negroes  and  oth« 
er  personal  property,  which  he 
had  previously  conveyed  to 
them  respectively  by  deed. — 
Louisa,  being  married,  the  pro- 
perty so  given  to  her  had,  be- 
fore tlie  testator's  death,  been 
sold  by  execution  for  the  debts 
of  her  husband.  Hetty  died  in 
the  life-time  of  the  testator, 
leaving  seven  children.  In  an- 
other clause  of  the  will,  the  tes- 
tator devises  as  follows:  "My 
will  and  desire  is,  those  who 
have  received  a  part  of  my  es- 
tate will  account  to  the  balance 
of  my  children  for  what  they 
have  received;  then  it  is  my 
will  and  desire  that  all  the  bal- 
ance of  my  property  not  given 
given  away  shall  be  equally  di- 
vided among  the  heirs  of  Hetty i 
Louisa,  Levin,  William,  Eliza- 
beth, Susannah,  Moses  and  Cal- 
vin, to  them  and  their  heirs 
forever."  The  husband  of  Het- 
ty held  the  property  given  to 
his  wife  in  her  life-time  as  his 
own."  Held  by  the  court,  Ist,- 
that  Louisa  must  account  in  the 
division  directed  by  the  last 
clause  for  the  property  advance 
ed  to  her  by  the  testator  and 
sold  for  her  husb(md's  debts — 
2ndly.  That  Hetty's  "  Aeir«"  or 
children  must,  in  such  division, 
account  for  the  property  receiv- 
ed by  thair  mother  in  her  life- 
time, and  that  the  other  children- 
must  likewise  respectively  ac- 
count to  Hetty's  children  for 
what  I  hey  received.  3dly.  That 
Hetty's  children  are  entitled  to 
claim  only  as  a  dasa  and  not 
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per  capita^  and  therefore  take 
among  them  but  one  childs 
share.     Spivey  v  Spirey,     100 

11.  A  slave,  acquired  by  a  testa- 
or  after  the  execution  of  his 
will,  and  given  by  him  to  one 
of  his  children,  by  parol,  passes 
under  a  general  residuary  clause. 
Davie  V  King,  203' 

12.  The  parol  gift  was  void,  and  a 
bequest  of  "  the  residue'^  passes 
all  the  personal  estate  of  the 
testator  at  the  time  of  his 
death,  not  otherwise  specifically 
disposed  of  by  the  will,     iftii. 

13.  A.  devised  as  follows:  "I 
lend  to  my  dauorhter  P.  J.  one 
nefjro  girl  named  Mary,  her  life, 
and  after  her  death,  to  be  equal- 
ly divided  anions:,  the  heirs  of 
her  body  forever.'^  Held,  that 
these  words,  if  applied  to  real 
estate.  Would  have  created  an 
estate  tail  at  common  law,  and 
that  where  words  in  a  will  would 
create  an  estate  tail  in  land  at 
common  law,  they  carry  the  ab- 
solute estate  in  a  beqiiest  of 
chattels.  Bradley  v  Jones,  245 

14.  A  bequest  of  a  "  negro  wo- 
man and  all  her  children"  does 
not  include  the  grand-children 
of  the  woman,  born  in  the  life- 
time of  the  testatrix.     Ihid. 

15.  A  residuary  clause  in  a  will 
of  "  All  the  balance  of  my  es- 
tate, that  is  not  given,  to  be  sold; 
and  the  money  arising  from  the 
sale  I  give  to  A.  B."  &c.  does 
not  iticlude  the  specie  and  bank 
notes  in  possession  of  the  testa- 
tor at  the  time  of  his  death. — 
Ibid. 

16.  A.  by  will,  dated  in  1807,  de- 
vised as  follows,  after  directing 


the  sale  of  certain  bank  stock 
upon  the  death  of  his  wife:* 
The  executors  "  shall  pay  oyer 
and  deliver  the  money  arising 
from  the  sale  for  the  benelSt  of 
the  Methodist  Episcopal  Churcbj 
in  America,  whereof  Francis 
Asbury  is  the  presiding  bishop; 
this  sum  to  be  disposed  of  by 
conference,  or  the  different  mem- 
Bers  composing  the  same,  as 
they  shall,  in  their  godly  wis- 
dom, judge  will  be  most  expedi- 
ent or  beneficial  for  the  increase 
and  prosperity  of  the  gospel." 
Held  that  this  bequest  being 
made  to  a  multitude  of  perisons 
m  their  aggregate  capacity, 
which  persons  have  not  been  in- 
corporated by  any  abt  or  charter 
of  incorporation,  and  the  object 
of  the  bequest  being  of  so  in-' 
definite  a  nature  that  the  court 
cannot  determine  how  it  should* 
be  applied,  the  same  is  void,  and' 
that  the  testator  therefore  died 
mtcstate  as  to  the  subject  matter' 
of  the  bequest  Holland  y 
Peck,  25o 

17.  Held  also  that  tn**  doctrine  of 
the  English  Courts  ot  Chance- 
ry in  relation  to  charities,  by 
which,  in  certain  cases,  they  di- 
rect such  bequests  to  be  execut- 
ed cy  presj  is  unsound  in  prin- 
ciple, and  cannot  be  adopted  by 
the  Courts  of  Equity  of  this 
State.    Ihid. 

18.  A  bequest  of  moveable  prO' 
perty  or  fiioveabfes',  when  there 
IS  nothing  in  the  will  to  restrict 
the  meaning  of  those  terms,  in^ 
eludes  slaves  and  every  other 
species  of  personal  propertv.— • 

Whiiehmrt  v  Harker^       '292 
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19.  A.,  by  his  will,  bequeaths  p[    There  is  no  person  who  can 


female  sla^e  to  his  wife  for  life, 
and  after  her  death  to  his  daiigh 
ter  B.  Held  that  the  well  es 
tablished  construction  of  such 
a  bequest,  that  the  issue  of  the 
slave  born  after  the  death  of  the 
testator  and  in  the  life-time  of 
the  tenant  for  life,  goes  to  the 
ulterior  legatee,  is  in  no  way  af 
fected  by  another  clause  in  the 
same  will,  in  which  the  testator 
gives,  after  the  death  of  his  wid- 
ow, another  female  slave  to  D., 
another  of  his  daughters,  and 
adds  these  words,  <'  and  also  the 
increase  of  the  above  named 
slave  from  now,  to  go  to  the  said 
D.  and  the  heirs  of  her  body." 
Covington  v  McEntire,  316 
20^  Under  a  bequest  oi  a  female 
slave  to  one  for  life  and  after- 
wards to  another,  the  issue  born 
during  the  life-time  of  the  ten- 
ant for  life  must  go  to  the  re- 
mainderman, unless  it  can  be 
clearly  collected  from  the  will, 
that  the  testator  excluded  the 
increase'  from  the  gift  of  the 
original  stock.     Ibid, 

21.  A  bequest  by  an  uncle  to  his 
niece  becomes  lapsed  by  the 
death  of  the  niece  in  the  life- 
time of  the  testator,  and  docs 
not  go  to  a  surviving  child  of 
such  niece,  under  the  act.  (Rev. 
St.  c.  Ii22,  s.  15,)  which  only  ap- 
plies to  the  case  of  a  Isgacy  from 
a  parent  to  his  child.  Hester  v 
Hestery  330 

22.  A  bequest  "  to  some  promising 
young  man  of  good  talents  and 
of  the  Baptist  order,  to  be  se- 
lected by  ray  executors,"  is  void 


clai  n  it.     Ihid, 

23.  When  a  chattel  is  given  in  re- 
mainder, the  assent  of  the  exec- 
utor to  the  particular  estate  is 
ordinarily  construed  to  be  an 
assent  to  the  gift  in  remaindar. 
But  there  is  no  doubt  that  the 
assent  to  the  former  may  be  so 
qualified  as  not  to  extend  to  the 
latter.  Roherisonv Houlden^  341 

24.  Wliere  slaves  are  directed  by 
a  testator  to  be  left  with  his  wife 
until  out  of  the  profits  a  certain 
debt  is  paid  and  then  to  go  to 
his  children,  and  the  executor 
permits  the  wife  to  hold  the  ne- 
groes but  does  not  assent  to  the 
legacy,  he  is  responsible  to  the 
children,  in  default  of  the  wife, 
for  the  hire  and  profits  of  such 
slaves,  between  the  period  when 
the  debt  was  paid  oflT,  and  the 
time  of  the  delivery  of  the 
slaves  to  the  children.     Ibid^ 

25.  Where  a  testator  [bequeathed 
certain  negroes  to  be  liired  out 
during  the  life  of  A.  and  their 
wages  paid  to  him  at  the  discre- 
tion of  his  executors,  and  after 
A's  decease  the  negroes  were  to 
be  the  property  of  A's  daughter 
B.,  who  was  also  to  be  entitled 
to  any  unexpended  balance  of 
the  hires :  Held  that  one,  to 
whom  both  A.  and  the  husband 
of  B.  had  for  a  valuable  consid- 
eration assigned  all  their  inter- 
est in  the  said  legacy,  was  enti- 
tled to  demand  from  the  execu- 
tors  the  possession  of  the  slaves, 
and  whatever  might  remain  un- 
appropriated of  their  hires. — 
Roberts  V  Green,  346 


because  of  its  indefioiteness. — ;26.  Where  a  testator  devised  all 
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bis  estate,  real  and  personal,  to 
certain  persons,  chargeable  with 
payment  of  a  number  of  pecu- 
niary lecracies,  and,  owing  to 
their  being  aliens,  they  were  in 
capable  of  holding  the  real  es- 
tate, but  this  was  decreed  to  be- 
long to  other  devisees,  in  the  de- 
vise to  whom  both  the  real  and 
personal  estate  were  still  charg- 
ed with  the  payment  of  the  leg- 
acies ;  Heldy  Daniel,  J.  dissen- 
tiente,  that  the  real  and  person- 
al estate  constituted  a  mixed 
fund,  out  of  which  the  legacies, 
exc(pt  those  to  aliens,  must  be 
paid  pro  rata.    Atkins  v  Kron^ 

423 

27.  Held  further,  that  the  pecuni 
ary  legacies  to  the  aliens  could 
not  be  charcred  at  all  upon  the 
real  estate,  but  must  be  paid  ex- 
clusively out  of  the  personal. — 
Ibid 

28.  A  testator  devised  thus:  "I 
leave  all  my  property  to  remain 
in  the  hands  of  my  wife  for  the 
use  of  the  family,  until  my  two 
sons,  E.  D.  J.  and  A.  D.  J.  be- 
come of  age,  or  she  marries ; 
and  in  either  event,  the  property 
or  money  are  to  be  equally  di- 
vided." And  then  in  another 
clause  he  says,  "  I  leave  my  son 
A.  D.  J.  the  amount  that  E.  D. 
J.  expends  in  Philadelphia,  more 
than  an  equal  division  would 
say,  on  -account  of  the  comple- 
tion of  his  medical  education." 
E.  D.  J.  was  then  at  a  medical 
college  in  Philadelphia,  and  had 
been  supplied  by  his  father  with 
$700  to  cover  the  expenses  ol 
that  session  of  the  college. — 
Held  that  the  legacy  to  A.  D.  J. 


in  this  last  clause  applied  only 
to  the  $700  advanced  in  the  fa- 
ther's life-time  to  E.  D.  J.,  and 
not  to  any  further  sums  that 
might  be  necessary  or  were  ex- 
pended by  E.  D.J.  in  completing 
his  medical  education.  Jonea  v 
ffilliamsj  631 

29.  A  testator  gave  to  A.  "$1150, 
which  is  in  a  bond  for  the  store," 
and  to  B.  "  $1 150,  which  is  in  a 
bond  of  him  and  A.''  The  tes- 
tator, at  the  time  of  making  his 
will,  had  a  bond  of  A.  &  B.. 
who  were  partners,  for  $2300 
principal,  and  on  this  bond  in- 
terest had  accrued  both  before 
and  after  the  date  of  the  will| 
and  before  the  testator's  death. 
Held  that  this  interest  did  not 
go  to  these  legatees,  but  fell  into 
the  general  residue.  The  bond 
itself  was  not  given,   but  only 

certain   sums    in   the  bond 

mutlz  V  Riser,  538 

30.  The  testator  also  gave  to  his 
wife  "a  negro  woman,  named 
Violet,  and  if  said  negro  woman 
should  have  any  increase,  and 
my  wife  thinks  proper  to  have 
her  sold,  she  is  to  have  the  in- 
terest of  the  money  the  said  ne- 
gro brings,  to  apply  to  whatever 
use  she  sees  proper  till  her 
death ;''  to  each  of  two  daugh- 
ters he  also  gives  a  negro  girl, 
named  &c.  and  her  increase." 
Ail  these  female  slaves  had  in- 
crease, some  born  before  the 
date  of  the  will,  and  some  be- 
tween that  day  and  the  death  of' 
the  testator.  Held  that  this  in- 
crease did  not  go  to  the  respec- 
tive donees  of  the  mothers,  but 
went  into  the  general  residuum. 
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Ibid.  J    hy  tlie  addition  to  each  class  of 

31.  In  some  cases  the  addition  of]     the  designation  "her  choice." — 
the  word  "  future,"  or  other  like[     Ibid. 

words  of  reference,  will  induce 35.  So  a  bequest  of  "one  car- 
the  court  to  expound  the  word  riage"  and  '*one  set  ot  black- 
"  increase,"  to  include  children 
born  after  the  execution  of  the, 
will.  But  the  word  "  increase,"- 
unexplained  by  any  reference,' 
which  may  extend  its  interpre- 
tation, applies  only  to  children 
born  after  the  testator's  death. — 
Ibid. 


3^.  By  a  codicil  to  his  will  the 
testator  declared,  "as  I  have, 
sold  the  tract  ot  land  which  1 


smith's  tools"  is  specific,  when 
it  is  shewn  that  the  testator  had 
but  one  carriage  and  one  set  of 
blacksmith's  tools.  When  upon 
the  face  of  the  will  it  appears, 
that  the  testator  meant  to  dis- 
pose of  something  in  kind,  in 
the  application  of  ttie  bequest 
to  its  subject  matter,  it  may  be 
shewn  that  he  had  but  one  of 
that  l^ind.    Ibid. 


willed  to  the  heirs  of  my  sou  36.  A  legacy  to  the  testator's  wid- 
John,  I  now  will  that  the  heirs|  owol  "one  year's  provisions"  is 
pf  him  have  $700  each."  Held]  not  a  specific  but  a  general  leg- 
that  this  legacy  to  the  children;  acy.  Ibid. 
of  John  did  not  exclude  themSEE  Limitations  asj>  lapse  of 
from  a  share  of  the  residuary  es- 
tate, which  was  directed  by  his 
original  will  "to  be  divided  a- 
mong  his  heirs  as  the  law  di- 
rects." Ibid. 
33.  Where  a  testator  gave  to  dif- 
lerent  legatees  certain  negroes!.  In  every  lease  of  land  the  les- 
by  name,  and  then  gave  to  an-j    sor  is  so  far  bound,  by  implica- 


TIME — Husband  and  Wife — 
Devises. 


LESSOR  AND  LESSEE. 


other  legatee  "  all  the  balance  of 
my  negroes  which  I  am  possess 
ed  of ;"  Held  that  this  last  was  a 
specific  legacy  of  slaves,  as 
much  so  as  if  each  slave  had 
been  named,  and  that  the  other 
legacies   must    abate     rateably 


tion,  for  the  title  and  enjoyment 
by  the  lessee,  that  his  right  to 
the  rent  is  dependent  thereon  : 
and,  if  the  tenant  be  evicted 
from  the  demised  premises,  the 
rent  is  thereby  suspended. — 
Poston  V  Jones^  350 


with  this  for  the  payment  of  2.  So,  if  the  lessor  be  evicted  of  a 


debts,  in  case  of  a  deficiency  of 
general  assets.  Everitt  v  Lane, 

548 

34.  A  beqnest  to  A.  of  "  five  head 

of  horses,   one    yoke  of  oxen, 

three  pens  of  hogs,  five  cows 


part  of  the  land  demised,  by  a 
stranger  on  a  title  paramount,  it 
operates  as  a  suspension  of  the 
rent  pro  tanto,  and  the  rent  is 
apportioned  and  payable  only 
in  respect  of  the  residue,    Jbid. 


and  calves,  and  five  sets  of  fa rm-!3.  The  rule   is  the  same,  where 
ing  toolsj"  is  rendered  specific)    the  lessor  himself  is  evicted  be- 
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iore  the  terra  is  to  begin,  and 
the  lessee  is  kept  out  by  snperi 
or  title,  so  that  he  cannot  enter 
under  the  agreement  for  a  lease. 
Ibid. 
4.  This  defence  may  be  made  at 
Jaw  when  the  action  is  brought 
for  rent  reserved  by  the  lease  ; 
but  when  the  lessee  cannot  make 
his  defence  at  law,  as  where  he 
has  given  a  i)ond  or  independ- 
ent covenant  for  the  amount  of 
the  rent,  a  Court  of  Equity  will 
relieve  him.     Ibid. 

LIMITATIONS  BY  DEED. 

1.  A.  by  deed  conveyed  all  his 
property  to  a  trustee,  and,  after 
prescribing:  certain  trusts  tp  be 
executed,  directs  that,  after  bis 
death,  the  trustee  shall  convey 
all  that  might  remain  of  .said 
property  "in  equal  propprtion 
to  my  wife,  N.  B ,  and  such 
child  or  children  as  may  be  liv- 
ing at  the  death  of"  the  said 
bargainor.  A.  had  at  that  time 
one  chiid,  which  soon  after 
died,  and  at  his  death  A.  left  his 
widow,  but  no  child  surviving. 
Held  that  on  the  death  of  A., 
his  widow  was  entitled  to  all  the 
property  remaining.  Blount  v 
Blount,  192 

2.  A  limitation  of  slaves  by  deed, 
after  a  life  estate  reserved  to  the 
maker  of  the  deed,  was,  before 
the  act  of  1623,  (Rev.  St.  c.  37, 
s.  22,)  void.     Foscue  v  Foacue, 

321 

LIMITATION  AND  LAPSE 
OF  TIME. 

1.  In  the  case  of  an  express  direct 


trust,  confessedly  open  and  un- 
executed, no  length  of  time  will 
operate  as  a  bar  to  a  demand  by 
the  cestui  que  trust  against  the 
trustee.     Stale  v  McGouen,  9 

2.  After  a  lapse  of  thirty-four 
years  from  the  time  a  legacy  he- 
came  due  and  the  parties  enti- 
tled had  capacity  to  sue,  and  of 
thirty  years  from  the  death  of 
the  executor,  who  wiis  amply  a- 
ble  to  dischar^re  the  legacy, 
which  was  small,  and  lived  in 
the  immediate  neighborhood  of 
the  legatee,  who  was  poor,  the 
court  held  that  these  circum- 
stances were  sufficient  proof  to 
them  that  the  legacy  had  been 
satisfied.  Shearin  v  JSaton,  282 

See  Executors  and  Admikis- 

TRATOHS. 


LUNATICS. 

L  Where  upon  the  petition  of  the 
guardian  of  a  lunatic,  under  the 
Act  of  Assembly,  Rev.  St.  c.  57, 
s.  3,  a  Court  of  Equity  directs  a 
sale  of  the  lunatic's  property,  no 
creditor  of  the  lunatic  can  seize 
any  portion  of  the  property  un- 
der an  execution,  the  teste  of 
which  is  subsequent  to  the  date 
of  the  decree,  hatham  v  Wis- 
wall,  294 

2.  Such  a  decree  is  substantially  a 
decree  in  rem,  and  subjects  the 
property  to  the  control  of  the 
cpurt,  who  will  enjoin  all  cred- 
itors from  interfering  with  it,  ex- 
cept under  tlie  ^direction  and 
with  the  sanction  of  the  court. 
Ihii. 

3.  Even  a  purchaser  at  a  sale  joa- 
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der  an  execution  so  sued  out  by 
a  creditor,  after  tbe  decree  but 
before  injunction  obtained,  will 
acquire  no  title  to  the  property 
he  purchases,  so  as  to  defeat  the 
right  of  the  court  of  Equity  to 
make  such  disposition  as  it  inay 
think  proper  of  the  lunatic's  es- 
tate.    Ibid. 

4.  The  gnardran  of  a  lunatic  may 
bring:  a  su'*t  in  Equity,  either  in 
bis  own  name  as  guardian,  or  in 
that  of  the  lunatic.    Ibid. 

6.  Upon  the  petition  of  the  guar 
dian  of  a  lunatic  for  the  sale  of 
his  property,  the  (^ourt  of  Equi- 
ty may,  upon  affidavit,  award 
an  injunction  without  a  bill. — 
Ibid. 

See  Divorcjs* 


MARRIAGE   SETTLEMENT. 

1.  In  cQUStruinsf  marriage  articles, 
Courts  of  Equity  are  not  re- 
strained by  the  technical  rules, 
which  prevail  in  limitations  of 
legal  estates  and  executed  tiusts: 
but  indulge  in  a  liberal  interpre- 
tation, so  as  to  secure  the  pro 
tection  and  support  of  those  in- 
terests, which,  from  (he  nature 
of  the  instrument,  it  must  be 
presumed  were  theret)y  intend- 
ed to  be  secured.  Gause  v  Hale, 

241 

2.  Where  articles  were  entered  in- 
to before  marriage,  by  which  ir 
was  stipulated,  that,  when  the 
marriage  took  place,  the  lands 
and  negroes  therein  mentioned 
should  be  conveyed  to  a  trustee 
named  in  said  aiticles,  that  they 

'  might  be  assured  to  tke  wife  du- , 


ring  her  natural  life,  and,  from 
and  after  her  decease,  to  the  use 
and  behoof  of  the  heirs  of  the 
said  wife  and  husband,  and  in 
default  of  such  issue  then  to 
the  use  and  behoof  of  the  said 
wife,  her  heirs  and  assigns  for- 
ever; it  was  decreed,  on  the  bill 
of  the  said  trustee,  after  the 
marriage,  and  against  the  ex« 
pressed  wishes  of  the  said  hus- 
band and  wife  in  theii  answer; 
that  the  huoband  and  wife  should 
execute  conveyances,  by  which 
tliere  should  be  secured  to  the 
wife  an  estate  during  her  life, 
free  from  the  debts  of  the  hus- 
band, and,  during  the  coverture, 
exempt  from  his  power,  with  a 
limitation  to  such  children  as 
mi&rht  be  born  after  marriaofe, 
equally  to  be  divided  between 
them,  and,  in  case  of  the  death 
of  any  of  ttiem  underage,  or,  if 
females,  unmarried  and  under 
age,  with  limitations  over  to  the 
survivors  and  survivor,  and 
with  an  ultimate  limitation  over 
to  the  wife,  in  case  there  should 
be  no  such  issue  of  the  mar- 
riage, or  none  living  at  her 
death.    Ibid. 


MORTGAGE. 

1.  To  turn  an  absolute  deed  into 
a  mortg:a?e,  the  price  must  be 
grossly  inadequate.  But  where 
the  difference  betwern  the  price 
given  and  the  value  of  the  pro- 
perty as  estimated  by  witnesses 
is  only  such  as  may  often  arise 
in  actual  sales,  a  Court  of  Equi- 
ty will  not  be  authorized  to  de- 
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dare  a  deed,  absolute  on  its 
face,  to  be  only  a  mortgrage  or  se- 
curity for  money  advanced. — 
McLaurin  v  Wrierhi^  94 


make  it  that  instrument  or  con* 
stitute  it  a  deed  or  security,  as 
against  a  creditor  or  purchaser. 
Flemiuff  v  Bur  gin  ^  584 


2.  The  court  cannot  declare  a  deed  7.  Therefore  notice  of  an  un regis- 


absokite  on  its  face,  to  be  a  raort 
gago,  simply  on  the  testimony  of 
a  witness  that  a  previous  agree 
ment  had  been  made  for  a  mort- 
gage, when  there  is  no  evidence 
of  imposition,  and  the  party 
giving  the  deed,  at  the  time  of 
its  execution,  knew  that  he  was 
executing  an  absolute  deed  and 
not  a  mortgage.    Ihid. 

2.  Such  parol  testimony  can  only 
be  acted  on,  when  there  bus 
been  a  mistake  or  fraud  in  ma- 
king the  written  conveyance  dif- 
ferent from  the  original  contract. 
Ibid. 

4.  When  a  mortgagee  takes  actual 
possession  of  the  mortgaged 
piemises,  he  makes  himself  ten- 
ant of  the  land,  and  subjects 
himself  to  the  highest  fair  rent 
and  becomes  responsible  for  all 
such  acts  or  omissions,  as  would, 
imder  the  usual  leases,  consti- 
tute claims  on  an  ordinary  ten 
ant.     Morrison  v  McLeod,  108 

6.  But  if  he  commit  an  act  of 
waste,  such  as  clearing  lands 
&c.,  by  which  the  value  of  the 
rent  is  temporarily  increased, 
the  mortgagor,  in  calling  upon 
him  to  account,  cannot  make 
him  responsible  both  for  the  acts 
of  waste  and  for  the  enhanced 
rent  arising  from  such  actSw— 
Ibid. 

6.  Under  the  act  passed  in  1829, 
Rev,  Stat.  c.  37,  s.  24,  registra- 
tion is  an  essential  ingredient  in 
a  mortgage  or  deed  of  trusty  to' 


tered  mortgage  or  deed  of  trust 
constitutes  no  ground  for  relief 
in  Equity  against  one  who  takes 
a  subsequent  mortgage  or  deed 
in  trust,  and  first  registers  it,  nn* 
less  the  first  mortgagee  or  trus- 
tee has  been  prevented  from  re- 
gistering by  the  fraud  of  the  oth* 
cr.    Ibid. 


MULTIFARIOUSNESS. 

An  objection  to  a  bill  for  multifa- 
riousness must  be  insisted  on  by 
demurrer,  and  cannot  be  taken 
at  the  hearing.  Bvffalow  v 
Buffalowr  113 


NOTICE. 

In  those  cases  where  notice  of  an 
unregistered  deed  will  entitle 
the  party  to  relief  in  Equity,  it 
must  be  clearly  shewn  that  siich 
notice  of  the  contents  ot  the 
instrument,,  as  to  the  subject  and 
purposes  of  the  conveyance,  and 
of  the  itUention  to  relyouit-asa 
conveyance,  substantially  reach- 
ed the  party,  m  pais,  as  would 
be  derived  upon  those  points 
from  the  registry  itself.  Flem- 
ing Y  Burgin^  &84 


PARTIEcJ* 
Aq  administrator  de  bonis  non  of 


Bro 
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a  testator  or  an  intestate,  is  a [3. 
necessar7  party  to  a  bill,  calline 
upon  the  administrator  of  the  de- 
ceased executor  or  orig^inal  ad-i 
rainistrator  of  such  testator  or 
intestate,  for  an  account  of  the 
administration.  -  Ward  v  Huff 


gins, 


135 


PARTITION. 


1.  The  plaintiff  and  defendant, 
beipor  tenants  in  common  of  a 
tract  of  land,  run  a  dividing 
line,  by  consent,  terminating  at 
a  certain  point  within  the  tract. 
The  court  now  decrees  that 
commiisioners  be  appointed  to 
run  a  line  from  such  point  to 
the  outer  line  of  the  tract,  so  as 
to  make  a  full  and  complete  par- 
tition.    Scott  V  Scott,  174 

2.  Where,  on  a  petition  for  a  sale 
of  land  for  a  partition  because 
it  could  not  he  actually  divided,' 
one  of  the  defendants,  who  had| 
purchased  several  shares,  alleg- 
ed that  the  partition  could  be 
made  without  prejudice  to  the 
co-tenants,  and  the  cause  was 
set  for  hearing  upon  the  peti- 
tion and  answer ;  held  that  the 
answer  beincr  thus  taken  to  be 
true,  the  court  could  not  decree 
a  sale,  notwithstaudino^  it  ap- 
peared that  by  an  actual  parti 
tion,  neither  of  the  co-teuants 
would  $ret  more  than  twelve  a- 
cres  of  Innd.  The  court  can 
not  determine,  as  it  is  not  stated, 
what  would  he  the  value  of  each 
lot,  when  divided  otf,  nor  to 
what  purposes,  whetner  asfricul- 
tural  or  otherwise,  it  might  he 
applied.    Davis  v  Davis,     607 


Prima  facie^  each  party  is  en- 
titled to  actual  partition,  and  it 
is  icumbent  on  him,  who  asks 
for  a  sale,  to  shew  that  his  ad- 
vantage will  be  promoted  by  it, 
and  that  no  loss  will  be  worked 
to  any  other  party.    Ibid. 


PARTNERS. 

partner,  without  a  stipulation  to 
that  effect,  is  not  entitled  to  com- 
pensation for  any  services  in 
conducting  the  trade,  or  settling 
the  business  of  the  copartner- 
ship, beyond  his  share  of  the 
profits.      Anderson  v  Taylor, 

420 


PRACTICE. 

f.  Where  there  was  a  bill  for  an 
account  against  two,  and  a  judg- 
ment pro  confesso  as  to  one, 
and  in  the  course  of  the  pro- 
ceedings an  order  was  entered 
that  an  account  should  be  taken 
as  to  the  laiter  "  without  preju- 
dice," and  an  account  was  ac- 
cordingly taken,  and  exceptions 
filed  thereto ;  held  that  the  or- 
der was  contrary  to  the  course 
of  the  court,  and  not  an  adjudi- 
catioivofihe  court,  but  entered 
by  consent  of  the  parties  to 
speed  the  cause  without  doing 
injustice ,'  and  where  it  seemed 
thiit  justice  could  not  be  done, 
uniefs  the  ac(*ount  was  taken  as 
to  alt*  the  parties ;  the  account 
taken  under  thi«  order  was  set 
aside  in  toto,  and  a  new  refer- 
ence made  as  to  all  the  matters 
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of  account  prayed  for  in  the 
bill.  McCaskilly  McBryde,  b2 

2.  When,  in  an   enquiry  before  w 
master  on  a  matter  of  account,  5. 
several  witnesses  are  examined, 
and  give  different  estimates  as 
to  value  or   price,  and  he   can 
make  no  discrimination  among 
them,  either  as  to  their  integrity, 
intelligence  or  opportunities  of 
knowledge    or    judgment;    he 
may  safely  assume  as  his  guide 
an  average  of  their  different  es 
timates.  But  not  in  a  case  where 
such     discrimination     can    be 
made.     He  must  then   be  gov 
erned  by  the  weight  of  the  evi 
dence.    Morrison  v  McLeod^ 

108 

3.  Whore  it  is  necessary  to  ascer- 
tain whether  a  person    is  dead 
and  at  what  time  he  died,  and  the  ?• 
court  on    the    hearing  of  t! 
cause  are  not  satisfied  with  the 
proofs  as  to  those  points,they  may 
direct  an  enquiry  to  be  made  by 
the  Clerk  and  Master,  or  a  com 
missioner  upon  further  proofs  to 
be  laid  before  him.      Tyson  v 
Tifson,  1 37 

4.  Where  a  bill  is  brought  to  en- 8. 
force  the  payment  of  a  sum  of 
money,  secured  by  mortgage,  by 
a  sale  of  the  mortgaged  premises, 
and  it  turns  out,  upon  a  sale  ta- 
king place,  that  the  proceeds  of 
sncih  sale  will  not  satisfy  the  a 
mount  ascertained  to  be  due 
and  where   the  creditor  has  no 
means  of  recovering  the  balance 
at  law,  and  especially  where  he 
has  been  deprived  of  his  legal 
securities  by   the  fraud  or  nJis 
conduct  of  the  debtor,  a  Court 
of  Equity  will  order  execution 

F4 


to  issue  for  tlie  amount  remain- 
ing unsatisfied.  \1i'aditll  v 
Hewiit,  252 

An  Act]  of  Assembly  prescrib- 
ing rules  of  practice  does  not 
apply  to  Courts  of  Equity,  un- 
less those  courts  are  named  in  the 
act,  or  the  proceedings  thereia 
be  within  the  mischief  for  which 
the  act  was  meant  as  a  reme- 
dy. Sandridge  v  Spurgen,  269. 
The  Court  will  never  make  a 
decree,  when  one  of  the  parties 
sues  by  a  next  friend  and  Jhat 
next  friend  has,  or  may  have,  au 
interest  in  the  suit,  opposed  to 
that  of  the  infant.  It  will  requiVd 
another  next  /Hend  to  be  ap- 
pointed to  attend  to  the  cause  m 
behalf  of  the  infant.  Walker  v 
Crowder,  478 

Upon  a  bill  by  trustees  or  exec- 
utors, seeking  the  advice  of  the 
court  for  their  security,  the  court 
will  riot  undertake  to  determine 
facts,  alleged  by  themto  be  con- 
troverted, but  will  only  give  an 
answer  to  questions  arising  up- 
on the  facts  declared  by  the 
trustees.  Stultz  v  Kizer,  539" 
Where  upon  a  bill  by  a  trustee, 
under  a  deed  of  trust  for  a  slave 
for  the  satisfaction  of  debts,  a- 
one  who  claimed  under  a  bill 
of  sale  for  the  same  slave,  regis- 
tered before  the  deed  of  trust, 
but  which  the  trustee  allegect 
was  taken  with  a  full  knowledge- 
of  the  deed  of  trust,  and  with- 
out consideration;  the  court,  not 
being  satisfied  from  the  proofs, 
either  as  to  the  bona  fides  oi 
the  deed  of  trust,  or  as  to  the 
payment  by  the  defendant  of  a 
valuable  eonsideration  for  his 
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bill  of  sale,  ordered  an  enquiry 
by  the  master  as  to  these  mat- 
ters, and  (hat  the  maker  of  both 
deeds  bein^f  now  one  of  the  de- 
fendants, miorht,  at  the  instance 
of  either  of  the  contesting  par- 
ties, be  examined.  Fleming  v 
Burgifii  614 

9.  A  commissioner,  to  whom 
matter  has  been  referred  by  the  2. 
court,  should  state  in  his  report 
atl  the  evidence  upon  which  the 
report  is  founded — otherwise  the 
report  will  be  set  aside. — 
Mitchell  V  Walker,  621 


PUBLIC  OFFICERS. 

If  a  public  officer  can  be  exoner- 
i9ted  at  all  from  his  liability  for 
moneys  belonging  to  individu*t3. 
als,  which  come  into  his  hands 
in  the  course  of  his  official  du 
ty,  on  ths  ground  that  they  have 
been  stolen   from  him,  he  cer- 
tainly cannot  be  so  exonerated 
upon  his  own  affiddavit  only  of|4. 
the  fact  of  such  loss.      Bostick, 
matter  of  327 


REFERENCE  TO    MASTER. 

See  Practice — Decree. 


REHEARING. 
See  Decree. 


SPECIFIC  PERFORMANCE. 

1.  Where  a  purchaser  of  a  tract 
of  land  has  not  for  nine  years  6. 
paid  any  part  ot  the  purchase; 


5. 


money,  which  by  the  terms  of 
the  contract  was  to  have  been 
paid  immediately,  nor  has  made 
any  effort  nor  taken  any  step  to 
perform  his  part  of  the  engngre- 
ment,  he  will  not  be  entitled,  in 
Equity,  to  a  specific  perform- 
ance of  the  contract  by  the  oth- 
er party.  Deaver  v  Parker ^  40 
Where,  upon  a  bill  to  euforce 
the  specific  execution  of  a  con- 
tract for  the  conveyance  of  land, 
it  appeared  that  the  contract  was 
of  long  standing,  that  the  plain- 
tiff had  not  performed  the  acts 
which  constituted  the  conside- 
ration for  the  contract,  and  at 
one  time  seemed  to  have  aban- 
doned it,  the  bill  was  dismissed 
with  costs.  JUcOalliard  v  Ai- 
kins,  186 

Nothing  less  than  good  faith 
and  reasonable  diligence  will 
entitle  a  party  to  the  peculiar 
relief  afforded  by  a  Court  of  E 
quity  in  enforcing  the  specific 
execution  of  a  contract.  Ibid. 
Where  one,  who  contracts  to 
sell  a  piece  of  land  to  another, 
cannot  make  a  legal  title,  to  the 
whole,  his  vendee  may  insist 
upon  a  specific  execution  of  the 
contract,  so  far  as  the  vendor 
can  execute  it.  Jacobs  v  Locke^ 

286 
And  the  vendee  must  pay  the 
vendor,  for  the  part  for  which  a 
good  title  is  conveyed,  the  val- 
ue of  such  part,  proportioned  to 
the  price  which  was  to  have 
been  paid  for  the  whole — and 
not  merely  in  proportion  to  the 
number  of  acres.  Ibid, 
Possession  of  land  \s  prima  fa- 
de evidence  of  a  title  in  fee,  and 
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is  notice  to  one,  who*  is  treating 
for  the  fee  with  a. person  out  of 
possession,  of  the  nature  of  the 
title  of  the  tenant.  It  should 
put  him  upon  inquiry.  Henry 
V  Lilts,  407 

7.  Ill  contracts  for  the  sale  of  land, 
a  Court  of  Equity  may  leave  a 
party  to  his  action  at  law,  where 
the  vendor  believed  he  could 
convey  an  estate  when  he  a 
greed  to  sell  it,  but  afterwards 
discovered  that  he  had  no  title 
to  it.     Ibid, 

8.  But  where  the  vendor  can  make 
a  title  to  a  part,  but  not  to  ail 
he  has  sold,  the  vendee,  at  his 
election,  may  compel  him  to 
convey  the  part  to  which  he  has 
a  title,  and  to  make  a  reasona- 
ble compensation  or  proportion- 
al deduction  for  the  other  part. 
Ibid. 

9.  Upon  decreeing  a  conveyance 
of  land,  on  the  bill  of  the  ven- 
dee in  a  contract  of  sale,  the 
court  is,  perhaps,  bound,  ac 
cording  to  the  universal  usage 
of  the  country  and  the  under- 
standing of  the  profession,  to 
direct  the  usual  covenants  of 
general  warranty.     Ihid. 

10.  If  the  conduct  of  tlie  vendee 
in  a  contract  of  sale  is  not  fair, 
but  he  attempts,  by  raising  friv- 
olous objections,  to  delay  and 
weary  out  the  vendor,  wantonly 
insisting  OH  unreasonable  condi- 
tions and  assurances,  and  there 
by  baflSing  the  vendor  and  leav- 


ance,  a  Court  of  Equity  never 
decrees  a  collateral  indemnity, 
not  stipulated  for,  as  a  provision 
against  a  bad  title,  but  it  will 
see  that  the  vendee  is  not  com* 
polled  to  take  more  land  than 
the  vendor  can  rightfully  con- 
vey, and  that  he  sliall  have  a 
proper  compensation  for  the  de- 
ficiency.    Ihxd. 


STATED  ACCOUNT. 

1.  Where  a  bill  is  Q\eAhj  cestui 
queimstSi  against  their  trustees 
for  an  account  and  settlementy 
the  latter  cannot  avail  them- 
selves of  the  defence  of  a  <*sta- 
ted  account,"  when  they  admit 
at  the  same  time  that  they  af- 
terwards discovered  errors  in 
that  account,  which  they  cor- 
rected, and  that  they  paid  ac- 
cording to  that  corrected  ac- 
count, and  moreover  that  they 
have  not  yet  fully  accounted  for 
all  the  property  in  their  hands 
as  trustees    Green  v  Burt,  546 

2.  In  taking  the  accounts,  howev- 
er, the  master  is  to  respect  any 
partial  settlement  that  has  been 
made,  so  far  as  it  extends,  un- 
less shewn  to  be  erroneous  or 
to  have  been  improperly  made. 
Ibid. 


STATUTES,  CGNSTRUC- 
TIONOF. 

ing  him  at  a  loss  to  know  what] 

to  do  or  depend  on,  a  Court  of^ Where  a  statute  declares  that  a 


Equity  will  give  bin  no  assist- 
ance.    Ibid* 
11.  On  a  bill  for  specific  perform 


deed  or  other  instrument  shall 
not  be  valid  "  at  law,"  it  doca 
not  mean  simply  that  it  shalii)e 
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held  invalid  in  a  court  ot  law 
only,  but  invalid  in  all  courts. 
"At  law,"  is  not  an  oxpression, 
which  in  a  statute  signifies  mere- 
ly a  legal  tribunal  aa  distinguish- 
ed from  an  equitable  jiirisdic 
tion,  but,  generally,  our  system 
of  jurisprudence,  whether  legal 
or  equ  itable.     Fleming  v  Bur- 
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SURETY  AND  PRINCIPAL. 

1.  Where  two  persons  engage  in  a 
common  risk  as  sureties  for  a 
third,  and  one  of  them  subse- 
quently takes  an  indemnity 
from  the  principal  debtor,  iti 
enures  to  the  benefit  of  both. — | 
Gregory  v  Murrell^  233 

2.  To  a  bill  brought  by  one  surety 
agamst  the  cosurety  for  contri- 
bution, their  common  principal, 
or,  if  he  be  dead,  his  executor  or 
administrator  should  be  made  a 
partydefendant.  Baineyx  Yar  5. 
borough,  249 

3.  A  surety  has  no  right  to  call 
upon  his  co-surety  injequity  for 
contribution,  without  shewmg 
that  he  could  not  obtain  satis- 
fation  for^  the  amount  he  has 
paid  from  their  common  princi- 
pal.   IMd. 

4.  A  father  who  hod  been  appoin- 
ted guardian  to  his  children  and 
given  sureties  as  guardian,  and- 
who  had  received  moneys  be  { 
longing  to  his  children  and  had; 
becorne  (insolvent,  made  a  deed' 
of  trust  in  April  1838,  conveying! 
.all  his  property  to  trustees  for;6. 
the  payment  of  debts,  in  which, 
after  preferring  certain  specifiad) 


creditors,  4ind  reciting  <<  that 
Avhereas  th^  said  R.  A.  B.  (the 
father,)  may  be,  and  doubtless 
is  now,  indebted  to  other  indi- 
viduals or  companies  in  divers 
small  amounts,  or  in  amounts 
which  are  not  now  recollected, 
or  the  persons  to  whom  they  are 
due,''  provides,  among  other 
things,  stating  how  the  creditors 
are  to  be  preferred,  as  follows  : 
"  Thirdly,  the  debts  on  which 
the  said  R.  A.  0.  or  F.  &  C. 
have  given  a  surety  or  endorser; 
fourthly,  all  other  debts  now  ow- 
ing by  the  said  R.  A.  C.  in  equal 
proportion,  if  there  be  not  a  suf- 
ficiency to  pay  the  whole;"  Held 
that  the  children,  or  the  sureties 
of  their  father  as  substitutes 
where  they  had  paid  the  debts 
due  the  children,  had  a  right  to 
come  in  for  a  proportionable 
share  ot  the  property  or  surplus 
so  secured  by  the  deed  of  trust. 
Walker  V  Crowder,  478 

Held  further,  that  when  the 
grand-father  of  these  children, 
by  will,  dated  in  March,  1839, 
had  directed  certain  property  to 
be  sold  and  the  proceeds  applied 
to  the  payment  of  the  debts  so 
due  by  the  father  to  the  chil- 
dren, and  the  balance  to  be  giv- 
en by  the  children  themselves; 
that  the  children  or  the  sureties 
who  had  paid  them,  ouffht  first 
to  resort  to  this  fund  left  by  the 
grand-father,  before  they  applied 
for  satisfaction  out  of  the  fnnds 
placed  by  their  father  in  the 
hands  of  his  trustees  Ibid. 
Held  futthor,  that  the  sureties 
of  the  guardian,  who  had  paid 
the  children,  were  entitled  to  be 
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substituted  to    the    fights  and 
remedies  of  the  children  so  p^tid. 

Ibid,  I 

7.  The  ri^ht  of  contribution   ex- 
ists  between    co-sureties,  when- 


unequivocal  assent  of  his  cestui 
que  trust,  act  for  his  own  bene- 
fit in  in  a  contract  on  ti)e  sub- 
ject of  the  trust.  Boyd  v  Uaw- 
Inns,  c  04 


the  principal  is   insolvent,  and  2.  It  ho  extijiguishes  an   incum- 
that,  whether   they   are  so  by|     brance  hnnguig  over  the  proper- 


separate  instrunjents  or  by  the, 
same  instrument.  BtU  v  Jas\ 
per,  697i 

8.  Where  sureties  are   liable   byi 


ty  confided  to  his  care  out  of 
his  own  funds,  he  can  only 
claim  to  be  reimbursed  for  his 
outlays  in  this  respect.    Ibid, 


virtue  of  different  and  separntejS.  The  possession  of  the  trustee 
penal  bonds,  each  set  of  sureties!  can  never  be  deemed  adverse  to 
is  liable  in  proportion  tothea-j     the  ce^/utft/e  fri/«f,  unless  con- 


mount  of  the    penalties  oi  the 
bonds  respectively.     Jbid. 

TENANT   FOR  LIFE  AND 
REMAINDERMAN. 

1.  A  Court  of  Equity  has  invaria- 
bly  entertained   a   bill    by  one, 

entitled  to  a  personal   chattel  in 

remainder  after  a  life  estate,  to 

have  the  property  secured  when 

it  is  alleged  in  the  bill  that  it  is 

likely  to  be  lost  by  any  means^ 

whatever.  Cheshire  v  Cheshire; 

5695.    Ti'hen  a   trustee  delivers  to  a 
8.  And  when  the  particular  pro-|     person,  not  having  the  right,  the 

perty  has   been    converted  into, 

another  species  ot  property  by 


tinned  so  long  as  to  be  evidence, 
or  to  create  a  presumption,  of 
satisfaction  or  abandonment. — 
Foscve  V  Foscve,  321 

4.  Where  the  same  person,  having 
ing  possession,  is  a  trustee  for 
two  diflerent  p«?rsons,  claiming 
oji  opposing  rights,  neither  can 
take  advantage  of  the  possession, 
merely  as  such,  to  bar  the  other, 
biH  the  right  of  each,  while  the 
possession  thus  remains  in  the 
same  tsustee,  must  always  de- 
pend upon  the  title.     Ibid. 


the  tenant  for  life,  or  those  who 
claim  in  privity  with  him,  th^ 
remainderman  may  elect  to  fol- 
low and  take  the  fund  in  its 
changed  form ;  as  for  instance, 
when  it  has  been  removed  out 
of  the  State   and   sold,   he  m»y 


property  fie  holds  in  trust,  with- 
out cons'deration,  in  dereliction 
of  his  duty  and  in  fraud  of  the 
known  claim  of  the  person  hav- 
ing I  he  right,  the  possession, 
thus  acquired  from  the  trustee, 
carniot  l)e  set  up  to  defe^it  the 
person  really  entitled  to  the  pro- 
perty.    Jbid. 


clnini  the   proceeds  of  the  sale.,6.  'inhere  are  some   modern   En- 


Ibid. 


TRUSTS. 


1.  A  trustee  cannot,  without  the 


glish  cases,  in  which  it  has  been 
held,  that  the  maker  of  a  deed 
of  trust  for  the  payment  of  dehts, 
may,  under  certain  circumslan- 
ces,  revoke  the  purposes  deelar- 
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ed  in  the  deed,  and  direct  other 
dispositions  of  the  property  ;  bnt 
this  doctrine  has  not  yet  been 
recognized  in  this  State,  ffalk- 
er  V  Urowder^  478 

7.  Notice  of  a  deed  of  trust,  not 
registered  according:  to  law, 
raises  no  equity  against  a  cred- 
itor.   Dewey  v  Littlejohn,  495 

8.  A  creditor  may  honestly  obtain 
a  security,  by  way  of  mortgage 
or  deed  of  trust,  for .  a  debt 
known  or  believed  to  exist, 
thoug^h  unliquidated,  and  a  pre 
ference,  thus  gained  by  one 
creditor  over  another,  for  what 
may  turn  out  to  be  due,  is  not 
nnfair.     Ibid, 

9.  So,  mere  delay,  either  in  settling 
or  collecting  the  debt,  will  not, 
of  itself,  impeach  the  deed,  since 
forbearance  may  arise  from  ma- 
ny motives,  besides  that  of  giv- 
ing a  false  credit  to  a  debtor, 
and  in  many  instances  may  be 
attributed  to  the  most  benevo- 
lent and  praise-worihy  motives. 
Ibid, 

10.  Thus,  where  upon  a  dlssohi- 
tion  of  copartnersiiip  between 
two  brothers,  a  deed  of  tru.^t  was 
given  by  one  to  the  other  foi  an 
estimated  bain  nee  supposed  to 
be  due,  and  no  settlement  was 
made  nor  any  attempt  «o  proceed 
under  the  deed  was  made  for 
thirteen  years,  the  creditor  bro 
ther  heinsf  in  the  meantime  re^^i- 
dent  out  of  the  State,  it  was 
held  that  the  deed  Wi\s  not  on 
that  account  Iraudulent,  the 
brothers  both  stating  in  their 
answf'r,  that  the  amount,  since 
asceitained  to  be  due  on  a  set- 
ileiaent,  was  more  than  suffi- 


cient to-  cover  the  property  se 
cured  by  the  deed  of  trust. — 
Ibid. 

11.  A  man,  who  is  appointed  to  a 
public  office,  for  the  faithful  per- 
formance of  the  duties  of  which 
he  is  bound  to  give  sureties,  may 
properly  indemnify  such  sure- 
ties by  a  deed  of  trust  on  his 
property.    Ibid. 

12.  The  circumstance  that  posses- 
sion of  the  property,  conveyed 
by  a  deed  of  trust,  is  to  be  re- 
tained by  the  maker  of  the  deed 
until  it  is  wanted  for  the  pur- 
poses of  the  trust,  is  not  in  it- 
self an  evidence  that  the  deed 
is  fraudulent.     Ibid. 

13.  If  a  sale  under  a  dred  of  trust 
to  sell  for  the  benefit  of  cred- 
itors is,  by  the  tetms  of  the  deed, 
to  be  delayed  so  long,  or  if  the 
proportion,  in  point  of  value  of 
the  consumable  articles  convey- 
ed over  those  of  a  different  char- 
acter were  such,  as  to  induce 
the  court  to  believe  that  it  was 
the  object  or  an  object  of  the 
deed  to  provide  for  the  maker 
permanently  or  temporarily,  and 
not  for  his  creditors,  the  court 
would  pronounce  the  deed  void. 
Ibid, 

15.  A  testator,  having  several  chil- 
dren, bequeathed  two  shares  of 
his  estate  to  his  son  A.  This 
son  had  previously  promised  his 
father  that  he  would  hold  one 
of  these  shares  for  the  separate 
use  of  a  married  sister,  into 
whose  husband's  hands  the  fa- 
ther did  not  wish  any  of  the  pro- 
perty to  pass.  Held  that  such  a 
promise  created  a  trust  in  the 
son,  which,  after  the  death  of 
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his  father  he  wns  bound  to  exe- 
cute, and  that  the  sister^  after  the 
death  of  her  husband,  had  a 
licrht  to  recover  the  property. — 
Cook  V  Redman^  623 

16.  in  such  a  case  h  is  not  neces- 
sary that  a  promise  be  made  in 
express  terms ;  silent  assent  to 
such  a  proposed  undertaking 
will  raise  the  trust.     Ibid. 

17.  Where  a  man,  "  professing  to 
be  in  embarrastsed  circumstan- 
ces and  desirous  of  discharging 
his  debts  and  to  secure  a  main 
tenance  for  his  family,"  execut- 
ed a  deed  in  trust  for  all  his  per- 
sonal property  to  pay  the  dtjbts, 
and  then  directed  **that  part  of 
the  said  property  may  remain 
thereafter,  the  same  to  be  held 
in  trust  for  tlie  use,  maintenance 
and  support  of  his  wife  and  her 
children,"  and  that  "incase  he 
should  die  before  his  wife,  then 
the  trustee  to  re-convey  the  sur- 
plus property  with  its  accumu- 
lated value  and  quantity  unto 
his  widow  and  her  cfnidren,  if 
she  should  request  it ;"  Held, 
that  on  the  death  of  the  wife, 
the  debts  beinur  paid,  the  hus- 
bond  wasentitUd  to  her  share 
of  the  surplus,  either  by  virtue 
of  his  marital  rights  or  as  her 
administrator,  and  that  the  chil 
dren  which  she  had  by  former 
marriages  were  not  incliKled  in 
the  provisions  of  the  trust,  but 
that  all  the  remainder  of  tlie 
surplus  belono:ed  to  the  child 
she  left  by  the  husband  who 
created  the  trust.  Good  v  Har- 
ris, 630 


YENDQR  AND  VENDEE. 

1.  Weakness  of  mind  alone,  with- 
out fraud,  is  not  sufficient 
ground  on  which  to  invalidate 
an  instrument.  Smith  v  Beat- 
iy,  "  456 

2.  Nor  will  old  age  alone,  without 
fraud,  have  that  effect.     Ibid, 

3.  But  excessive  old  age,  combin- 
ed with  weakness  of  mind,  may 
constitute  a  ground  for  setting 
aside  a  conveyance.     Ibid. 

4.  A  vendee,  who  knows  there  is 
a  gold  mina  on  the  land  for 
which  he  is  contracting,  is  not 
compelled  to  disclose  that  fact 
to  the  vendor :  But,  if  he  is  in- 
terrogated as  to  hrs  knowledge 
of  a  Uiiu'^,  and  denies  the 
knowledtje  of  which  he  is  pos- 
sessed, this  denial  will  make  the 
transaction  fraudulent.    Ibid, 

6.  A  vendor  of  land  cannot,  alter 
the  contract,  cut  timber  for  sale, 
unless  the  privilege  he  reserved 
although  he  is  to  retain  ttie  pos- 
session for  some  time.  Craw- 
ley V  TimberWce,  4t50 

6.  But  where  a  vendor  is  to  retain 
possession  of  land,  used  for  the 
purposes  of  agriculture,  for  an- 
other year,  he  may  use  the  tract 
for  cultivation,  as  a  judicious 
owner  would  himself  do  or 
would  allow  a  tenant  to  do;  and, 
therefore,  if,  according  to  the 
state  of  the  property,  the  pro- 
portion  of  wooded  and  cleared 
land,  and  the  course  of  crops 
or  usages  of  agriculture  in  the 
particular  part  of  the  country, 
it  would  be  prudent  and  proper 
to  clear  the  land,  from  which 
the  wood  was  cut,  the  wood  cut 
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in  that  way  mia^ht  be  sold  by 
iho  vendor.     Ibid. 

7.  Ordinarily  a  ('onrt  of  Equity 
will  not  compel  a  vendee  to  nc 
rept  even  adoulHliii  title,  though 
protected  by  covenants  from  the 
vendor,  unless  he  has  agreed  to 
take  the  title  at  his  own  risk. — 
Ibid, 

8.  Bnt  where  the  conduct  of  the 
vendee  satisfies  the  court  that  he 
has  intentronally  renounced  his 
riirht  to  the  judemetit  of  ttie 
court  upon  the  title,  and  for 
some  reason  of  his  own  has  cho- 
sen to  take  a  cotiveyance  with- 
out exann'nation  of  Hie  title, 
thouffh  he  has  had  full  opportu- 
nity to  make  such  examination, 
the  ct)url  will  derree  a  perform- 
ance on  his  part  without  enquir- 
ing itito  the  tilltj.     Ibid, 

9.  l^his  matter  of  waiver  or  re- 
nunciation is  not  a  conclusion  of 
law  from  any  particular  acci 
dent,  hut  is  a  conclusion  of  fact, 
diducihie  from  all  the  acts  ofi 
the  parties,  as  evidence  of  the 
intention  of  the  purchaser  in 
actingf  as  he  did.     Ibid. 

10.  Where  the  contract  was  for  a 
conveyance  in  fee,  and  the  deed 
executed  conveyed  l)y  mistake 
an  estate  for  life  only,  the  ven- 
dor will  of  course  he  decreed  to 
execute  a  conveyance  in  fee, 
before  he  cat)  ask  any  assistance 
from  the  court.     Ihid, 

11.  Where  a   testator  authorized 


his  executors  to  sell  all  his  land, 
and,  unaertttldnof  to  act  under 
that  pow<T,  they  sold  land  which 
the  testator  had  acquired  after 
the  publication  o(  his  will;  Held 
that  the  purchaser,  having"  no 
knowledore  of  thit  defect  in  their 
power,  was  entitled  to  be  re- 
lieved in  equity  from  the  bond 
he  had  given  the  executors  for 
the  purchase  money.  Poster  v 
Craig  e^  633 

l2.  A  sale  of  a  rcniainder  in  a 
male  slave  of  middle  age,  ex- 
pectant upon  a  life  estate,  will 
be  viewed  with  suspicion  in  a 
Court  ol  Equity,  and  relieved 
acfainst,  if  adXaiitat/e  be  taken 
of  the  vendor's  necessities  by 
buying  at  a  great  undervalue. — 
Frauklhu  v  Roberts^  560 

1.  But  such  a  sale  will  not  be  dis 
turbed,  if  a  full   and'  fair  price 
appears   to  have  been  given. — 
Ibid. 

!4.  W^here  a  person  comes  to  re- 
deem property  conveyed  to  him 
by  a  deed,  absolute  on  its  face, 
the  onus  of  proving  an  agree- 
ment to  redeem  lies  on  him  ; 
and  where  the  answer,  without 
evasion,  plainly  denies  the. right 
of  redemption,  the  proofs  must 
bw  cl«ar,  consistent  atid  cogent, 
compi>sed  of  circumstances  in- 
compatible with  the  idea  of  an 
ahsoKite  purchase,  and  leaving 
no  doubt  on  the  mind.     Ibid. 
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